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DURING  THE  YEARS  1850  AND  1851. 


[Btfort  Lou>  BaouoHijf  and  other  Lou>8.] 

Prenderoast  v.  Prendergast.^ 
August  6,  7  and  9,  1850. 

WUly  Construction  of —  Conversion — Foreign  Securities —  Trustees^ 
discretionary  Powers  in. 

A  t^tator,  who  was  possessed  of  a  lam  personal  estate,  consisting  of  rarioos  foreign 
secorities,  with  the  exception  of  a  small  sum  of  ready  money,  bequeathed  to  his  trustees 
to  much  of  his  personal  estate  and  effects  as,  at  the  time  of  his  decease,  should  produce 
the  dear  annual  income  of  1500/. ;  and  he  directed  that  the  same  should  be  selected,  and 
appropriated,  and  set  apart,  as  soon  as  conveniently  might  be  after  his  decease,  by  his 
trustees  or  trustee,  in  their  uncontrolled  discretion ;  and  that  the  trustees  or  trustee  should 
stand  possessed  of  the  personal  estate  and  effects  so  to  be  appropriated,  &c.,  upon  trust  to 

Sy  the  interest,  dividends,  and  annual  produce  thereof,  half  yearly,  to  his  wife  during  her 
5 ;  after  her  death,  to  sink  into  the  residue ;  with  a  direction,  that  if  the  interest  or 
dividends  should,  from  any  cause,  be  increased  or  reduced  in  amount,  his  wife  should  hare 
the  increase,  or  bear  the  loss.  The  residue  of  his  estate  and  effects  he  gave  upon  certain 
trusts  for  his  children,  and  he  gave  his  trustees  or  trustee  for  the  time  being  the  fullest 
discretion  to  leave  his  property  invested  on  foreign  securities,  but  with  full  powers  to  alter 
and  vary  the  securities  as  they  should  think  fit  One  executor  only  proved  the  will,  the 
others  being  abroad :  he  paid  the  testator's  debts,  and  a  leeacy  given  by  the  will,  but,  in 
consequence  of  disputes  arising  between  the  widow  of  the  testator  and  some  of  the 
residaary  legatees  as  to  the  construction  of  the  will,  he  declined  to  exercise  his  discretion 
as  to  appropriating  a  sufficient  amount  of  the  testator's  estate  to  meet  the  annuity  of 
1500/.  given  to  the  widow,  and  refused  to  exercise  his  discretion  except  under  the  direction 
of  the  Court  of  Chancery.  In  conse<^uence  of  this  the  annuitant  filed  her  bill  to  have  a 
sufficient  amount  of  the  foreign  securities  sold,  and  the  proceeds  invested  in  the  3/.  per 
oents^  so  as  to  yield  an  annuity  of  1 500/.  Wieram,  V .  C,  decided  in  finvor  of  the  annuitant, 
which  decision  was  affirmed,  on  appeal,  by  Lord  Cottenham,  C. : — 

BeU,  upon  the  construction  of  the  entire  will,  fint^  that  the  pfi  of  the  annuity  was  not  a 
specific  gift  of  so  much  of  the  foreign  securities  as,  at  the  time  of  the  testator's  decease, 
sbould  produce  an  annual  income  of  1500/. 

StcemdUf,  that  the  executor  and  trustee  having  reftised  to  exercise  his  discretion  as  to  the 
appropriation  of  part  of  the  estate  to  meet  the  annuity  of  1500/.,  the  Court  of  Chancery 
eould  not  exercise  any  discretion  in  the  matter,  but  must  follow  its  known  rule,  and  order 
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*n  inyestment  in  the  3/.  per  cents.,  unless  there  was  some  clear  direction  of  the  testator  to 
the  contrary. 

Thirdly^  that  it  was  not  to  be  collected  from  the  will,  that  it  was  the  intention  of  the  testator 
that  the  foreign  securities  should  be  set  apart  to  provide  for  the  annuity. 

This  was  an  appeal  from  so  much  of  a  decree  made  by  Wigram, 
V.  C,  dated  the  28th  of  April,  1845,  as  referred  it  to  the  master  to  in- 
quire what  parts  of  the  estate  of  the  testator,  Guy  Lenox  Prendergast, 
were  then  outstanding,  and  invested  in  any  and  what  foreign  stocks 
or  securities,  and  whether  such  parts  of  the  said  testator's  estate,  or 
any  or  what  part  thereof,  ought  to  be  sold,  and  that  such  parts  thereof 
as  the  master  should  be  of  opinion  ought  to  be  sold  should  be  sold  by 
the  defendant  Harris  Prendergast,  the  only  acting  executor  and  trus- 
tee of  the  will  of  the  testator ;  and  against  so  much  of  two  orders  on 
further  directions,  made  by  Wigram,  v.  C,  dated  respectively  the  21st 
of  January,  1846,  and  the  9th  of  July,  1846,  as  declared,  that,  accord- 
ing to  the  true  construction  of  the  will  of  the  said  testator,  his  widow, 
Eliza  Emma  Prendergast,  was  entitled  to  have  so  much  of  the  per- 
sonal estate  of  the  said  testator  invested  in  bank  3Z.  per  cent  annuities 
as  should  be  sufficient  to  produce  a  clear  income  of  1500/.  per  annum ; 
and  whereby  it  was  referred  to  the  said  master  to  inquire  and  state  to 
the  court  what  parts  of  the  personal  estate  and  effects  of  the  said  testa- 
tor ought,  having  regard  to  the  interest  of  all  parties,  to  be  sold  for  the 
purpose  of  purchasing  bank  3/.  per  cent,  annuities  sufficient  to  answer 
such  annuity  as  aforesaid ;  and  whereby  it  was  ordered  that  the  said 
master  should  inquire  and  state  to  the  court  whether  it  will  be  for  the 
benefit  of  the  infant  defendants  that  the  residue  of  the  personal  estate 
and  effects  of  the  said  testator,  or  any  or  what  part  thereof,  should  be 
sold,  or  left  on  the  then  present  securities,  or  what  should  be  done 
therewith ;  and  against  a  decree  of  Lord  Cottenham,  C,  dated  the 
21st  of  January,  1847,  in  so  far  as  the  said  order  of  the  9th  of  July, 
1846,  was  thereby  affirmed. 

The  questions  arose  upon  the  will  of  Guy  Lenox  Prendergast,  dated 
the  3d  of  April,  1839,  whereby,  after  directing  payment  of  his  debts, 
funeral  and  testamentary  expenses,  and  bequeathing  to  his  wife,  the 
respondent  Eliza  Emma  Prendergast,  the  sum  of  2000/.  sterling,  to- 
gether with  a  leasehold  house,  furniture,  and  other  effects,  as  therein 
mentioned,  and  confirming  the  settlement  made  upon  his  marriage 
with  tbe  last-named  respondent,  he  bequeathed  as  follows :  "  I  give 
and  bequeath  to  my  trustees,  hereinafter  named,  so  much  of  my  per- 
sonal estate  and  effects  as,  at  the  time  of  my  decease,  shall  produce  the 
dear  annual  income  of  1500/.;  and  I  direct  that  the  same  shall  be  se- 
lected, and  appropriated,  and  set  apart,  so  soon  as  conveniently  may 
be  after  my  decease,  by  my  said  trustees,  or  the  trustees  or  trustee  for 
the  time  being,  or  the  majority  of  them  residing  in  England,  in  their 
uncontrolled  discretion.  And  I  direct  that  my  said  trustees,  and  the 
trustees  or  trustee  for  the  time  being,  under  this  my  will,  do  and  shall 
stand  and  be  possessed  of  the  personal  estate  and  effects  so  to  be 
appropriated  and  set  apart,  upon  trust,  to  pay  the  interest,  dividends, 
and  annual  produce  thereof,  by  equal  half-yearly  payments,  unto  my 
said  dear  wife,  during  her  life,  if  she  shall  so  long  continue  my  widow, 
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the  first  of  such  half-yearly  payments  to  begin  and  be  made  at  the  end 
of  six  calendar  months  next  after  my  decease.  And  from  and  after  the 
decease  or  second  marriage  of  my  said  wife,  I  direct  that  the  personal 
estate  and  effects  which  shall  be  so  appropriated  and  set  apart,  or  the 
stocks,  fonds,  or  securities,  in  or  upon  which  the  same  shall  then  be  laid 
out  or  invested,  shall  sink  into  and  become  part  of  my  residuary  per- 
sonal estate.  And  I  direct,  that  in  case  the  yearly  interest,  dividends, 
and  annual  produce  of  the'personal  estate  and  enects  so  to  be  appro- 
priated and  set  apart  as  aforesaid,  or  the  stocks,  funds,  or  securities  in  or 
upon  which  the  same  shall  or  may,  at  any  time  or  times  hereafter,  be 
laid  out  or  invested,  shall,  from  any  cause  whatever,  be  increased  or  re- 
duced in  amount  during  the  time,  the  same  are  hereby  directed  to  be 
paid  to  my  said  wife,  then  and  in  such  case  my  said  wife  shall  be 
entitled  to  have  and  receive  such  increased  or  reduced  interests,  divi- 
dends, and  annual  produce,  as  the  case  may  be,  in  lieu  and  satisfaction 
of  the  interest,  dividends,  and  annual  produce  hereinbefore  directed  to 
be  paid  to  her.  And  I  give  and  bequeath  all  the  rest^  residue^  and  re- 
mainder  of  my  estate  and  effects,  whatsoever  and  wheresoever,  or  of 
what  nature  or  kind  soever,  not  hereinbefore  disposed  of  unto  my  said 
trustees  hereinafter  named,  their  executors,  administrators,  and  assigns, 
upon  trust,  that  they,  my  said  trustees,  or  the  trustees  or  trustee  for  the 
time  being,  do  and  shall  divide  the  same  equally  between  and  among 
all  and  every  my  children  who  shall  be  living  at  the  time  of  my  decease, 
whether  by  my  first  or  second  marriage,  in  equal  shares  and  propor- 
tions ;  the  share  or  shares  of  such  of  my  daughters  living  at  my  decease 
as  shall  be  married,  to  be  paid  to  them  respectively,  for  their  own  sole 
and  respective  use  and  benefit,  and  their  own  receipt  alone,  or  together 
with  their  respective  husbands,  to  be  a  good  and  effectual  discharge 
to  my  said  trustees  or  trustee ;  and  the  share  or  shares  of  such  of  my 
said  children  living  at  my  decease,  as  being  sons  shall  be  under  the 
age  of  twenty-one  years,  or  being  daughters  shall  be  under  that  a^ 
and  unmarried,  to  vest  in  manner  following,  that  is  to  say,  to  vest  m 
such  of  them  as  shall  be  sons  on  their  respectively  attaining  the  age 
of  twenty-one  years,  and  to  vest  in  such  of  them  as  shall  be  daughters, 
on  their  respectively  attaining  that  age,  or  marrying,  with  the  consent 
of  their  guardians,  or  the  majority  of  them  then  resident  in  England. 
And  I  do  hereby  declare  that  the  several  provisions  hereby  made  for 
my  said  wife,  and  for  my  children  by  my  second  marriage,  are  in  ad- 
dition to  the  benefits  they  may  respectively  be  entitled  to  under  my 
said  marriage  settlement" 

And  after  making  provision  for  the  maintenance  and  advancement 
of  such  of  his  chilclren  whose  shares  should  not  have  become  vested 
at  the  time  of  his  decease  out  of  their  expectant  shares  therein  men- 
tioned, the  said  testator  further  declared  as  follows  :  "  And  I  hereby 
direct  that  it  shall  be  and  may  be  lawful  for,  and  I  do  hereby  expressly 
authorize  and  empower,  my  said  trustees,  and  the  trustees  or  trustee  for 
the  time  being,  under  this  my  will,  or  the  majority  of  them,  resident 
in  England,  at  their  own  discretion,  to  permit  the  whole  or  any  part 
of  my  personal  estate  to  remain  and  continue  on  such  securities  as  the 
same  may  happen  to  be  invested  upon  at  the  time  of  my  decease,  so 
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long  as  they  shall  see  fit,  without  being  in  any  way  answerable  or 
responsible  for  so  doing.  Nevertheless,  I  do  hereby  fully  authorize 
and  empower  my  said  trustees,  or  the  trustees  or  trustee  for  the  time 
being,  or  the  majority  of  them,  resident  in  England,  to  sell  and  abso- 
lutely dispose  of  or  convert  into  money,  such  part  or  parts  of  my 
personal  estate  and  effects  as  shall  not  consist  of  money  or  securities 
for  money,  and  call  in,  recover,  and  receive  such  part  or  parts  of  my 
said  personal  estate  and  effects  as  shall  consist  of  money  or  securities 
for  money,  when  and  as  they,  my  said  trustees  or  trustee  for  the  time 
being,  shall  in  their  discretion  think  fit,  and  to  lay  out  and  invest  the 
money  so  to  be  raised  and  received,  in  the  public  stocks  and  funds  of 
Ghreat  Britain,  or  on  government  or  real  security,  at  interest,  and  from 
time  to  time  to  alter,  vary,  and  transpose  the  stocks,  funds,  and  securi- 
ties in  or  upon  which  the  same  shall  or  may  be  laid  out  or  invested, 
and  again  to  reinvest  and  lay  out  the  money  arising  thereby  upon 
any  new  or  other  or  the  like  stocks,  funds,  or  securities,  as  often  as 
they,  my  said  trustees  or  trustee  for  the  time  being,  or  a  majority  of 
them,  resident  in  England,  shall,  in  their  own  al^olute  discretion, 
think  fit  ^nd  advisable,  and  generally  to  act  in  the  premises  in  as  full 
and  ample  a  manner  as  I  could  do  were  I  living ;  and  I  direct  that 
my  said  trustees  or  trustee  shall  stand  and  be  possessed  of  and  inter- 
ested in  all  such  stocks,  funds,  and  securities,  and  the  dividends, 
interest,  and  annual  produce  thereof,  upon  such  trust  and  for  such 
intents  and  purposes  as  are  hereinbefore  expressed  and  declared  of  or 
concerning  the  trust  funds  and  premises,  given  to  or  vested  in  them 
as  aforesaid,  and  the  dividends,  interest,  and  annual  produce  thereof 
respectively." 

The  testator  appointed  ,six  persons  executors  and  trustees  of  bis 
will,  but  one  only,  namely,  the  respondent,  Harris  Prendergast,  at 
first  proved  the  wilL  The  testator  died  on  the  2l8t  of  February,  1845, 
leaving  four  children  by  his  first  wife,  him  surviving,  the  appellants  in 
the  present  case,  and  his  widow,  and  three  children  by  her,  him  sur- 
viving, four  of  the  respondents  in  the  present  appeal.  The  sole  acting 
executor  being  desirous  of  carrying  out  and  performing  the  trusts  and 
duties  be  had  undertaken,  but  being  unable  to  do  so  with  safety  to 
himself  and  satisfaction  to  the  parties  interested  under  the  will,  in 
consequence  of  differences  and  disputes  among  them  as  to  his  powers 
and  duties,  he  refused  to  execute  the  trusts  of  the  will,  as  to  which 
disputes  existed,  unless  protected  by  the  decree  of  the  Court  of  Chan- 
cery ;  whereupon  the  present  suit  was  instituted  by  the  widow  of  the 
testator,  the  respondent  Eliza  Emma  Prendergast,  praying  that  the 
trusts  of  the  testator's  will  might  be  performed  and  carried  into  exe- 
cution under  the  direction  of  the  court ;  and  that  it  might  be  declared 
that  the  plaintiff  was  entitled  to  have  so  much  of  the  testator's  per- 
sonal estate  and  efiects  set  apart,  appropriated,  invested,  and  secured 
in  the  public  stocks  or  parliamentary  funds  of  this  country,  or  upon 
real  security  in  England,  as  would  yield  a  permanent  annuity  or  clear 
yearly  sum  of  1500i. 

The  executor,  by  his  answer,  stated  that  he  had,  out  of  the  assets 
of  the  testator  which  he  had  possessed  himself  of,  paid  the  testator's 
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funeral  and  testamentary  expenses  and  debts,  and  the  legacy  of  2000/. 

g'ven  by  the  will  to  the  complainant  He  admitted  that  he  had  re- 
sed  to  carry  out  and  execute  the  other  trusts  then  reposed  in  him 
by  the  said  testator's  said  will  as  such  sole  acting  trustee  and  executor, 
and  had  refused  to  select,  appropriate,  and  set  apart  so  much  of  the 
said  testator's  personal  estate  as,  at  the  time  of  his  decease,  produced 
a  clear  annual  sum  of  1500/.,  and  generally  to  carry  into  execution 
the  trusts  of  the  said  testator's  will ;  and  he  submitted  that  there  was 
BO  much  obscurity  and  difficulty  in  the  language  of  the  will,  that  he 
was  advised  that  it  would  be  hazardous  should  he  take  upon  himself 
the  execution  thereof  without  the  assistance  and  protection  of  the 
court ;  and  he  stated,  "  that,  upon  receiving  the  assistance,  protection, 
and  indemnity  of  this  court  in  so  doing,  he  is  ready  and  v^ling,  and 
hereby  offers,  to  act  in  the  premises  as  this  court  shall  be  pleased  to 
order."  The  appellants,  the  children  of  the  first  marriage,  were  not 
before  the  court,  being  out  of  the  jurisdiction.  By  the  master's  report 
it  appeared,  that  with  the  exception  of  the  leasehold  house,  which  he 
had  bequeathed  to  his  widow,  and  a  sum  of  money  at  his  banker's, 
which  was  only  sufficient  to  pay  the  legacy  of  20()0/.  to  his  widow, 
the  testator's  property  consisted  altogether  of  foreign  securities.  Upon 
the  appellants  coming  to  this  country  after  the  first  decree  of  Wigram, 
V.  C,  they  were  allowed,  upon  application  to  the  court,  to  appear 
and  put  in  their  answer,  and  the  decree  on  further  directions  was  made 
in  their  presence. 

By  their  answer  they  contended  that  the  intention  of  the  testator, 
as  apparent  by  the  will,  was,  that  the  acting  executor  ought  not  to  sell 
and  dispose  of  so  much  of  the  testator's  foreign  stocks  and  securities, 
or  other  personal  estate,  as,  when  converted  into  a  competent  sum 
of  the  public  funds  of  Great  Britain,  or  invested  upon  real  securities, 
would  yield  a  permanent  annuity  of  1500/.,  it  being  the  intention  of 
the  testator  that  no  portion  of  his  securities  should  be  sold  for  the 
purpose  of  answering  the  annuity,  but  that  a  sufficient  portion  only 
of  such  securities  as,  invested  at  the  time  of  his  death,  should  be  ap- 
propriated and  set  apart  for  the  purpose  of  answering  such  annuity ; 
and  that  the  annual  amount  to  be  paid  to  the  said  plaintiff  in  respect 
of  the  annuity  should  thereafter  be  dependent  upon  the  income  from 
time  to  time  derivable  from  the  securities  and  personal  estate  so  ap- 
propriated for  the  purpose  of  answering  the  same ;  and  that  the  amount 
of  the  said  annuity  should  be  dependent  upon  the  annual  amount  of 
interest  upon  the  foreign  bonds  and  securities.  Wigram,  V.  C,  took 
a  different  view  of  the  case,  and  made  the  decree  of  the  24th  of  Janu- 
ary, 1846.  (See  11  Jur.  865.)  The  master,  in  his  report,  made  pursuant 
to  the  references  of  the  21st  of  January  and  the  9th  of  July,  amongst 
other  things,  found  that  it  would  be  for  the  benefit  of  the  infant  de- 
fendants that  the  residue  of  the  personal  estate  and  effects  of  the  said 
testator  should  be  left  on  the  then  present  securities,  all  of  which 
were  foreign.  The  decision  of  Wigram,  V.  C,  was  appealed  from, 
and  the  case  was  argued  and  reargued  before  Lord  Cottenham,  C. 
His  lordship,  upon  the  latter  occasion,  delivered  the  following  judg- 
ment:— 

!• 
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January  21,  1847.  Lord  Chancellor.  In  permitting  this  case 
to  be  spoken  to,  and,  as  it  turned  out,  to  be  entirely  reargued,  I 
yielded  to  what  I  supposed  to  be  the  strong  opinion  of  eminent  coun- 
sel, and  not  from  any  doubt  which  occurred  to  my  own  mind  as  ta 
the  opinion  which  I  before  expressed.  I  have,  however,  so  far  profited 
by  that  reargument,  that  I  have  again  looked  through  the  wilL  1 
have  considered  the  reasons  on  which  the  decree  of  Wigram,  V.  C, 
was  founded,  and  I  also  have  now  read  the  pleadings,  and  I  have 
read,  what  escaped  my  attention  before,  the  original  decree,  which,  I 
think,  if  it  had  been  attended  to,  would  have  formed  a  very  important 
ingredient  in  the  consideration  of  this  case,  that  not  being  the  subject 
of  appeal,  the  appeal  being  confined  to  the  decree  on  further  direc- 
tions. Now,  without  now  adverting  to  the  particular  expression  used, 
the  general  object  of  the  will  was  to  give  1500/.  a  year ;  I  will  not 
call  it  an  annuity,  because  that  has  been  the  subject  of  comment ; 
but  the  testator  meant  undoubtedly  that  his  widow  should  have  1500i. 
a  year,  payable  out  of  some  portion  of  the  estate,  and  that  subject  to 
the  payment  of  that  1500Z.  a  year,  the  property  was  given  to  the  chil- 
dren of  the  two  marriages,  and  the  sum,  whatever  it  might  be^  to  be 
set  apart  to  answer  the  1500/.  to  the  wife,  was,  after  the  death  of  the 
widow,  to  fall  into  the  residue.  Now,  that  is  the  general  purport  of 
the  will ;  and  the  question  is,  whether  that  1500Z.  a  year  is  to  be  pro- 
vided for  out  of  the  estate  in  the  way  in  which  like  provisions  of  that 
description  usually  are,  or  whether  the  testator  has  by  his  will  ex- 
pressed ail  intention  that  it  shall  be  provided  for  by  an  appropriation, 
at  the  time  of  his  death,  of  some  portion  of  such  funds  as  might 
actually  then  be  in  a  state  of  investment,  and  producing  income ;  it 
must  be  producing  income,  otherwise  the  argument  will  not  hold. 
No  doubt  it  was  quite  competent  to  the  testator  to  make  such  a  pro- 
vision ;  it  would  be  a  very  irrational  provision,  and  it  would  be  one 
which  would  be  likely  to  defeat  the  general  object  which  he  had  in 
his  will,  of  producing  a  life  estate  for  the  widow,  and  afterwards,  sub- 
ject to  that  life  estate,  meJring  a  provision  for  the  children.  Still,  if 
the  testator,  who  was  master  of  his  own  property,  thought  proper  so 
to  dispose  of  his  property,  there  can  be  no  doubt  as  to  his  competence 
so  to  do,  and  the  court  would  then  be  bound  to  carrv  it  into  effect^  as 
far  as  by  the  niles  of  the  court  it  was  possible  to  do.  But  that,  of 
course,  is  a  matter  of  construction,  and  without  saying  that  it  requires 
expressions  that  leave  no  doubt,  it  is  a  construction  which  the  court 
would  not  very  readilv  accede  to,  and  would  only  do  so  if  the  inten- 
tion were  so  essentially  clear  as  that  there  could  be  no  doubt  of  mis- 
carriage in  adopting  that  mode  of  administering  the  fund.  Now,  it 
is  obvious  —  and  that  was  conceded  in  the  argument  —  that  if  that 
be  so,  the  funds,  when  set  apart,  would  be  funds  which  could  not  be 
afterwards  altered  during  the  period  of  the  life  of  the  widow,  because 
it  would  and  must  proceed  entirely  on  this  supposition,  that  it  is  a 
specific  appropriation,  either  directly  by  the  testator,  or  through  the 
means  which  he  has  directed,  and  that  when  that  appropriation  takes 
pletce,  it  is  to  all  intents  and  purposes  a  specific  appropriation  of  the 
income  of  the  funds  so  set  apart  to  the  wife  for  her  life,  and  after- 
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wards  to  be  divided  amongst  her  children.  That  would,  for  the  pur- 
pose of  any  discretion  which  the  trustees  might  have,  be  just  the  same 
as  if  the  t^tator  had  directed  the  income  to  be  enjoyed  by  the  widow 
for  life,  and  afterwards  to  go  amongst  the  children.  K  there  be  in 
this  will  a  discretionary  power  to  vary  the  funds,  it  might  afford  at 
least  a  strong  argument  of  inference  of  intention  that  there  was  no 
wich  specific  appropriation  of  particular  funds  intended ;  but  the  ob- 
ject was  to  provide  for  the  income  of  the  wife  without  reference  to 
the  appropriation  of  any  such  funds  as  might  be  existing  at  the  time 
of  the  testator's  death.  If  that  were  the  construction  of  the  will,  and 
if  the  trustees,  then  having  once  appropriated  the  funds,  had  no  dis- 
cretion afterwards  to  vary  them,  if  that  were  so,  it  then  became  the 
separate  property  for  life  of  the  widow,  and  the  court,  of  course,  wpuld 
have  no  more  discretion  to  vary  the  fund  than  the  trustees  would 
have ;  and  the  trustees  having  declined  to  act,  and  the  duty  devolving 
on  the  court  of  doing  that  which  the  trustees  ought  to  do,  there  is  no 
difficulty  whatever  in  the  court  exercising  that  discretion,  namely,  of 
inquiring  which  of  the  funds  existing  at  the  tim6  of  the  death  were 
funds  proper  to  set  apart  for  the  purpose  of  answering  the  1600/.  a 
year.  That  would  be  merely  executing  the  trust  —  a  trust  with  a 
specific  direction  ;  it  would  be  a  trust  without  a  power ;  there  would 
be  none  of  that  discretion  to  be  exercised  in  the  performance  of  that 
duty  which  has  been  considered  as  personal  to  the  individual  named 
by  the  testator,  and  therefore  not  capable  of  being  exercised  by  the 
court,  or  devolved  to  others. 

If,  therefore,  that  is  the  construction,  there  would  be  no  difficulty 
in  the  court  executing  that;  it  might  execute  it  by  directing  the 
master  to  inquire  which  of  the  funds  existing  at  the  time  of  the  death 
were  proper  to  be  set  apart  for  producing  the  1500^  a  year.  Now, 
before  I  proceed  to  make  any  observations  on  the  will  itself,  I  would 
state  what  the  decree,  not  the  decree  on  further  directions  appealed 
from,  but  the  decree  not  appealed  from,  directs,  and  which,  therefore, 
as  the  matter  stands,  must  regulate  the  rights  of  the  parties.  After 
directing  the  usual  inquiries  and  accounts,  it  was  "  ordered  that  the 
master  should  inquire  and  state  to  the  court  what  parts  of  the  testa- 
tor's estate  were  then  outstanding,  and  invested  in  any  and  what 
foreign  stocks  or  securities,  or  any  and  what  parts  thereof  ought  to 
be  sold ;  and  it  was  ordered  that  such  parts  thereof  as  the  master 
should  be  of  opinion  ought  to  be  sold,  be  sold  by  the  defendant 
Harris  Prendergast'' 

The  court  has  put  a  construction  on  the  will,  for  the  court  has 
declared — and  that  decree,  as  it  stands,  is  binding  on  all  parties  — 
that  if  the  master  shall  find  that  it  is  not  expedient  that  the  property 
shall  remain,  —  which  of  course  he  must  find,  because  he  could  not 
find  otherwise,  although  he  has  not  made  any  report  on  that  part  of 
the  case,  —  if  he  shaU  find  that  it  is  not  expedient  that  the  estate  on 
which  the  life  interest  is  charged,  with  remainder  to  the  two  families 
of  children,  shall  remain  on  the  security  of  these  foreign  stocks,  why 
tiien  he  is,  without  any  further  direction  of  the  court,  to  proceed  to 
BeiL    How  is  it  possible,  in  the  face  of  that  decree,  for  this  court  to 
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say  that  that  is  not  the  construction  of  the  will,  the  court  having 
declared  that  that  is  the  construction  of  the  will  ?  And  having  deaS 
with  the  fund  as  liable  to  be  disposed  of,  how  can  the  court  say  that 
the  funds  are  not  liable  to  be  disposed  of?  Whether  the  investment 
is  good  or  bad,  whether  beneficial  to  the  tenant  for  life  or  to  those  in 
remainder,  or  whether  it  be  not,  it  must  remain  in  the  state  in  which 
the  testator  left  it,  after  once  being  appropriated,  for  the  life  of  the 
widow.  If  I  were  of  a  contrary  opinion,  on  looking  at  the  will,  from 
what  I  find  to  be  the  declaration  of  the  court  on  the  original  decree, 
it  might  no  doubt  have  created  some  embarrassment,  and  have  given 
rise  to  further  proceedings ;  but  that  which  was  the  declared  opinion 
of  the  court,  and  which  now  exists  as  the  decree  of  the  court,  is  quite 
consistent  with  the  view  I  take  of  this  will;  and  without  saying 
there  are  not  expressions  in  the  will  which  give  rise  to  the  argument, 
and  which  are  not  so  free  from  difficulty  as  other  expressions  that 
might  have  been  used,  on  looking  at  the  whole  of  this  will  together^ 
I  have  no  doubt  whatever,  as  I  expressed  before,  that  there  is  no  such 
expression  of  intention  as  makes  it  the  duty  of  the  court,  or  is  suffi- 
cient to  induce  the  court,  if  it  had  the  power,  to  put  that  very 
extraordinary  construction  upon  it,  namely,  of  keeping  these  foreign 
securities  as  the  means  out  of  which  the  15(30/.  a  year  is  to  be  raised. 
Now,  for  that  purpose  there  are  not  very  many  parts  of  the  will  to 
which  it  is  necessary  to  advert.  The  first  clause,  and  really  the  prin- 
cipal difficulty  here,  is,  that  the  testator  has,  in  the  different  clauses  of 
the  will  by  which  he  has  given  these  benefits  to  the  different  members 
of  his  family,  apparently  separated  the  funds ;  at  least,  he  has  dealt 
with  a  portion  of  the  funds,  in  the  same  parts  of  the  will,  out  of 
which  these  several  interests  are  to  be  derived. 

He  commences  by  providing  for  his  ^  wife.  He  says,  first  of  all, 
after  confirming  the  settlement,  "  I  give  and  bequeath  to  nay  trustees, 
hereinafter  named,  so  much  of  my  personal  estate  and  effects  as,  at 
the  time  of  my  decease,  shall  produce  the  clear  annual  income  of 
1500/."  Now,  if  it  stopped  there,  no  argument  could  have  been 
raised,  because  that  really  would  have  been  the  ordinary  term.  He 
says,  "  I  give  so  much  of  my  personal  estate  as,  at  the  time  of  my 
death,  shall  produce  the  clear  annual  sum  of  1500/."  Then  we  have 
only  to  look,  if  that  be  the  gift,  at  what  is  the  mode  of  investment,  ac- 
cording to  the  rules  of  this  court,  what  are  the  funds,  in  what  state  of 
investment  ought  the  funds  to  be,  in  order  to  provide  for  the  tenant  for 
life,  where  the  principal  is  left  to  the  other  persons  after  the  death  of  the 
tenant  for  life.  And  then  he  goes  on,  "  And  I  direct  that  the  same 
shall  be  selected,  and  appropriated,  and  set  apart,  as  soon  as  con- 
veniently may  be  after  my  decease,  by  my  said  trustees,  or  the 
trustees  or  trustee  for  the  time  being,  or  the  majority  of  them  residing 
in  England,  in  their  uncontrolled  discretion." 

Now,  I  must  observe  here,  the  question  is  not  whether  the  trustees 
had,  by  this  will,  a  discretion  as  to  whether  they  are  directed,  after 
once  having  appropriated  the  funds  to  answer  the  annuity,  that  they 
shall  remain  there ;  because,  if  it  is  merely  a  matter  of  discretion 
whether  they  should  be  one  fond  or  another,  and  the  expressions  are 
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not  certainly  confined  to  the  funds  as  they  stood  at  the  time  of  the 
death,  then  it  is  no  more  than  the  discretion  which  the  trustees  had, 
and  which  they  declined  to  exercise,  and  which  devolves  on  the 
court ;  and  the  court  has  made  a  rule  in  regulating  its  conduct  in  the 
exercise  of  that  sort  of  discretionary  trust.  "  And  I  direct  that  my 
said  trustees,  and  the  trustees  or  trustee  for  the  time  being  under  this 
my  will,  do  and  shall  stand  and  be  possessed  of  the  personal  estate 
and  effects  so  to  be  appropriated  and  set  apart,  upon  trust  to  pay  the 
mterest,  dividends,  and  annual  produce  thereof,  by  equal  half-yearly 
payments,  unto  my  said  dear  wife  during  her  life,  if  she  shall  so  long 
continue  my  widow,  the  first  of  such  half-yearly  payments  to  begin 
and  be  made  at  the  end  of  six  calendar  months  next  after  my 
decease ;  and  from  and  after  the  decease  or  second  marriage  of  my 
said  wife,  I  direct  that  the  personal  estate  and  effects  which  shall  be 
so  appropriated  and  set  apart "  —  not  speaking  of  funds  or  securities 
specifically,  but  always  using  the  term  "  personal  estate "  —  "or  the 
stocks,  funds,  and  securities  upon  which  the  same  shall  then  be  laid 
out  and  invested,  shall  sink  into  and  become  part  of  my  residuary 
personal  estate." 

Here,  then,  we  have  an  expression  which  has  been  observed  upon, 
and  which  certainly  is  entitled  to  considerable  weight     Whatever 
the  intention  is  as  to  that  existing  fund,  or  the  fund  to  be  procured, 
he  certainly  contemplates  such  an  appropriation  immediately  after 
his  death.     He  now  is  referring  to  what  the  state  of  the  fund  might 
be  at  the  time  of  the  wife's  death,  and  then  he  speaks  of  funds  or 
securities  in  or  upon  which  the  sum  which  is  to  secure  the  1500/.  a 
year  shall  then  be  laid  out  and  invested,  and  he  directs  that  it  shall 
fall  into  and  form  part  of  hb  residuary  personal  estate.     No  doubt  he 
might  have  used  the  expression  without  referring  to  the  thing  by 
which  the  state  of  investment  might  be  varied  at  a  period  immedi- 
ately following  his  own  death  and  the  death  of  the  wife.     StiU  it  is 
much  more  consistent  with  the  supposition  that  he  intended  that  the 
trustees  should  have  a  discretionary  power  to  vary  the  funds,  which 
trustees  ordinarily  have,  and  must  have,  unless  their  duty  be  con- 
trolled by  the  express  authority  of  those  from  whom  they  derived 
their  power.     "  And  I  direct,  that  in  case  the  yearly  interest,  divi- 
dends, and  annual  produce  of  the  personal  estate  and  effects  so  to  be 
appropriated  and  set  apart  as  aforesaid,  or  the  stocks,  funds,  or 
securities  in  or  upon  which  the  same  shall  or  may  at  any  time  or 
times  hereinafter  be  laid  out  or  invested."     Here  we  have  again  a 
repetition   of  the   same  event  contemplated,  namely,  "the  yearly 
interest,  dividends,  and  annual  produce  of  the  personal  estate  and 
effects  so  to  be  appropriated  and  set  apart  as  aforesaid,  or  the  stocks^ 
funds,  or  securities  in  or  upon  which  the  same  shall  or  may  at  any 
time  or  times  hereafter  be  laid  out  or  invested,  shall  from  any  cause 
whatever  be  increased  or  reduced,"  then  the  wife  is  to  bear  the 
bnrden  of  that  reduction,  and  she  is  to  have  the  benefit  if  it  be 
increased.     Does  he  not  here  contemplate  the  possibility  at  least  of  a 
variation  of  the  fund  ?     He  tells  you  so.     It  is  not  the  funds  so 
appropriated ;  if  they  shall  fall,  the  wife  shall  bear  the  burden ;  but 
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it  says,  "  the  fund  so  to  be  appropriated  and  set  apart  as  aforesaid, 
or  the  stocks,  funds,  or  securities  in  or  upon  which  the  same  shall  or 
may  at  any  time  or  times  hereafter  be  laid  out  or  invested,"  and 
>w^hich  may,  from  any  cause  whatever,  be  varied.  Now,  I  am  looking 
to  see  whether  there  be  a  clear  expression  of  intention  that  there 
should  be  no  variation,  and  a  specific  appropriation,  and  a  specific 
intention  of  appropriating  the  fund  to  answer  a  particular  purpose, 
which  the  trustees  would  not  have,  without  a  special  direction,  the 
power  of  varying.  The  state  of  investment  in  both  these  sentences 
contemplates  a  variation  of  the  investment  as  it  may  have  existed  at 
the  time  of  the  appropriation  taking  place.  Now,  those  are  very 
material  passages  to  be  attended  to,  but  not  at  all  containing  the 
whole  evidence  that  there  is  of  the  testator's  intention ;  because, 
when  I  come  to  look  at  the  third  clause  of  the  will,  which  gives 
general  powers  to  the  trustees,  I  find  it  perfectly  consistent  with  the 
obvious  meaning  of  these  two  particular  clauses  which  I  have  referred 
to,  and  quite  inconsistent  with  the  supposition  that  the  particular 
portion  of  the  personal  estate  required  to  produce  the  1500^  a  year 
was  no  longer  to  be  under  the  control  of  the  trustees  for  the  purpose 
of  varying  the  securities,  but  was  unchangeably  devoted,  during  the 
life  of  the  widow,  to  remain  in  the  same  identical  state  of  invest- 
ment, for  the  purpose  of  answering  the  annuity  of  1500/.  a  year. 
"  And  I  do  hereby  expressly  authorize  and  empower  my  said  trustees, 
and  the  trustees  or  trustee  for  the  time  being  under  this  my  will,  or 
the  majority  of  them  resident  in  England,  at  their  own  discretion,  to 
permit  the  whole  or  any  part  of  my  personal  estate;"  the  very 
expression  used  when  he  directs  part  of  it  to  be  appropriated  to  pro- 
duce 1500/.  a  year,  not  the  particular  stocks  and  funds  so  to  be 
appropriated,  but  the  personal  estate,  as  he  describes  it  Then  he  au- 
thorizes the  trustees  "  to  permit  the  whole  or  any  part  of  my  personal 
estate  to  remain  and  continue  on  such  securities  as  the  same  may 
happen  to  be  invested  upon  at  the  time  of  my  decease,  so  long  as 
they  shall  see  fit,  without  being  in  any  way  answerable  or  responsible 
for  so  doing.  Nevertheless,  I  do  hereby  fully  authorize  and  empower 
my  said  trustees,  or  the  trustees  oi:  trustee  for  the  time  being,  or  the 
majority  of  them  resident  in  England,  to  sell  and  absolutely  dispose 
of  and  convert  into  money  such  part  or  parts  of  my  personal  estate 
and  effects  as  shall  not  consist  of  money  or  securities  for  money,  and 
get  in,  recover,  and  receive  such  part  or  parts  of  my  said  personal 
estate  and  effects  as  shall  consist  of  money  or  securities  for  money, 
when  and  as  they,  my  said  trustees  or  trustee  for  the  time  being,  shall 
in  their  discretion  think  fit,  and  to  lay  out  and  invest  the  money  so  to 
be  raised  and  received  in  the  public  stocks  or  funds  of  Great  Britain, 
or  on  government  or  real  security,  at  interest,  and  from  time  to  time 
to  alter,  vary,  and  transfer  the  stocks,  funds,  and  securities  in  or  upon 
which  the  same  shall  or  may  be  laid  out  and  invested,  and  again  to 
reinvest  and  lay  out  the  money  arising  thereby  upon  any  new  or  other 
or  like  stocks,  funds,  or  securities,  as  often  as  they,  my  said  trustees 
or  trustee  for  the  time  being,  or  a  majority  of  them  resident  in  Eng- 
land, shaU,  in  their  own  absolute  discretion,  think  fit  and  advisable, 
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and  generally  to  act  in  the  premises  in  as  full  and  ample  a  manner  as 
I  could  do  were  I  living." 

Now,  is  it  possible  to  give  the  trustees  a  more  ample  power  than 
be  has  given  ?  —  because  he  gives  them  every  thing  which  they  could 
possibly  want  in  the  exercise  of  their  discretion,  in  the  terms  used. 
He  concludes  the  whole  by  saying,  that  they  are  to  have  the  same 
power  and  discretion  in  the  premises,  including  of  course  the  widow's 
1500^  as  well  as  in  every  other  part  of  the  provision  which  preceded 
the  power  given  in  the  will,  which  he  had  himself.  Now,  taking  that 
clause  as  applicable  to  the  whole  personal  estate,  and  as  giving  to 
the  trustees  the  same  power  and  discretion  which  he  had  himself 
over  the  premises,  including  the  provision  of  1500^.  a  year,  coupled 
with  the  two  other  clauses  to  which  I  have  referred,  in  which  he 
clearly  contemplates  a  possible  variation  of  the  fund  to  be  appropri- 
ated to  provide  for  the  1500/.  a  year,  and  that  it  may  not,  at  some 
future  time  after  his  own  death,  be  in  the  same  state  of  investment 
as  it  was  when  it  was  appropriated,  but  might  be  invested  in  other 
securities,  you  have  two  clauses  manifesting  the  notion  which  the 
testator  had  in  his  mind,  of  the  possibility  at  least  of  that  power 
being  exercised  over  this  particular  fund,  as  well  as  over  other  parts 
of  the  estate.  It  is  matter  to  me  quite  clear  on  this  constraction, 
that  this  poorer  extended  over  the  whole  of  the  personal  estate^  and 
that  these  trustees,  therefore,  might  decide  as  to  the  mode  of  invest- 
ment, whether  they  did  or  did  not  find  these  funds  to  be  appropriated. 
Suppose  them  to  be  appropriated,  it  is  clear  to  me  that  he  left  that 
in  the  discretion  of  the  trastees,  and  that  having  left  that  in  the  dis- 
cretion of  the  trustees,  that  discretion  has  devolved  on  the  court  by 
the  trustees  having  declined  the  execution  of  the  trust  Then  comes 
the  question.  What  is  the  rule  of  the  court,  as  applicable  to  a  case 
of  this  sort,  where  the  funds  are  to  be  appropriated  out  of  the  gen- 
aal  estate,  for  the  purpose  of  answering  a  particular  purpose  —  for 
providing,  first,  for  the  widow  for  life,  and  then  the  principal  being 
afterwards  to  jfall  into  the  residue  ?  There  is  but  one  rule.  The 
court  will  not  exercise  its  discretion  as  to  whether  it  will  invest  in  one 
stock  or  another,  or  whether  one  stock  is  better  than  another.  There 
is  but  one  rule,  and  that  is  a  rule  established  for  the  better  protection 
of  all  parties  interested,  namely,  an  investment  of  the  funds  so  to 
be  invested  in  the  3/.  per  cents.,  which  the  testator  at  all  events  con- 
templated as  possible,  and  as  to  which  he  gave  the  trustees  a  discre- 
tion, which,  the  trustees  having  declined  to  exercise,  the  court  is 
called  upon  to  exercise.  Being  of  opinion  that  this  is  the  clear  re- 
sult of  the  construction  of  the  will,  it  is  quite  unnecessary  to  advert 
to  many  of  the  observations  that  were  made  in  argument,  showing 
the  absurdity  that  would  arise  from  a  contrary  construction.  One 
observation  that  was  made  appeared  to  me  to  be  quite  unanswerable, 
although  it  was  ingeniously  attempted  to  be  got  rid  of,  if  the  con- 
struction contended  for  be  the  true  construction,  namely,  that  the 
trustees  had  no  power,  and  the  court  had  no  power,  of  dealing  with 
*ny  portion  of  the  estate,  except  that  fund  in  the  state  of  investment 
at  the  time  of  the  death  of  the  testator.     Why,  then,  10,000/.  or 
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20,000/.  lying  at  the  banker's  would  not  be  capable  of  being  appro- 
priated as  a  provision  for  this  purpose.  It  must  be  laid  out,  as  it 
would  not  be  a  fund  producing  income ;  it  would  be  a  fund  to  pro- 
duce income  by  an  act  to  be  done  after  his  death,  but  it  would  not  be 
a  specific  appropriation  of  any  fund,  in  fact,  producing  income  at  the 
time  of  his  death.  But  I  do  not  advert  to  those  consequences,  be- 
cause it  appears  to  me  that  the  court,  on  a  matter  of  serious  doubt, 
might  follow  each  construction  to  its  consequences,  and  see  which  is 
the  most  reasonable  and  most  rational  as  a  means  of  turning  the 
scale,  if  there  be  a  great  doubt  and  ambiguity  on  what  was  the  form  of 
expression  used.  This  case,  in  my  mind,  is  free  from  doubt,  and  it 
is  totally  impossible  to  put  any  other  construction  on  the  will  con- 
sistent with  the  absolute  terms  used  in  the  will,  but  that  there  was  a 
discretion  in  the  trustees  as  to  the  fund  which  they  were  to  appropri- 
ate, either  by  purchase,  or  procuring  or  transferring  in  such  a  way  as 
they  might  think  proper.  That  discretion  has  not  been  exercised  by 
the  trustees,  and  the  court  exercises  it,  therefore,  in  the  usual  course 
of  administering  property  under  these  circumstances.  Then  I  find  it 
also  consistent  with  the  declaration  made  in  the  original  decree, 
which  stands  unappealed  from,  and  therefore  binding  on  all  parties. 
There  can  be  no  doubt  as  to  the  course  which  I  ought  to  adopt,  and 
which  the  vice  chancellor  did  adopt,  namely,  declaring  that  the  1500/!. 
a  year  ought  to  be  provided  for  by  an  investment  of  so  much  of  the 
personal  estate  as  may  be  necessary  to  purchase  in  the  3/.  per  cents, 
enough  to  answer  the  purpose  of  producing  that  income.  It  was 
said  there  was  an  expression  in  the  decree  which  was  inconsistent 
with  it,  because  it  had  declared  "  according  to  the  true  construction 
of  the  will."  In  one  sense  that  would  be  incorrect,  no  doubt,  because 
the  will  says  nothing  about  3/.  per  cents,  in  terms.  No  doubt  it 
might  have  been  better  if  it  had  said,  "  according  to  the  true  con- 
struction of  the  will,  regard  being  had  to  the  rule  of  this  court  —  the 
rule  which  ought  to  regulate  the  conduct  of  the  trustees."  I  do  not 
think  it  is  necessary  to  make  any  alteration  in  the  decree  on  that 
point,  because  in  one  sense  it  is  correct ;  the  construction  of  the  will 
bringing  the  case  within  the  ordinary  rule  of  this  court  in  administer- 
ing the  trusts,  the  duty  of  the  court  arises  of  investing  the  property 
in  the  3L  per  cents.  Although  the  whole  does  not  depend  on  the 
construction  of  the  will,  it  is  the  construction  of  the  will  which  leads 
to  the  declaration  of  the  court,  namely,  that  the  3L  per  cents  ought 
to  be  the  fund  to  produce  the  1500/.  a  year.  I  do  not  think  it  is 
necessary  to  make  the  alteration  which  I  believe  was  suggested  by 
myself  in  the  course  of  the  argument,  but  I  shall  best  perform  my 
duty  by  affirming  the  decree. 

The  present  appeal  sought  to  reverse  that  decision.  The  printed 
reasons  in  support  of  the  appellants'  case  were :  First,  because  it  is 
the  clear  and  express  intention  of  the  testator  that  certain  and  spe- 
cific portions,  and  so  much  only  of  his  personal  estate,  should  be 
selected,  appropriated,  and  set  apart  for  the  benefit  of  his  wife,  as  at 
the  time  of  his  decease  was  producing  the  clear  annual  income  of 
1500/.     Secondly,  because  the  direction  to  select,  appropriate,  and  set 
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^part  so  mnch  of  his  personal  estate  as  was,  at  the  time  of  his  de- 
cease, producing  such  annual  income,  would  be  defeated  by  a  pur- 
etiase  of  3^  per  cent  bank  annuities.  Thirdly,  because  the  du'ection, 
that  his  wife  shall  benefit  or  suffer  by  an  increase  or  diminution  in 
the  amount  of  the  annual  proceeds  of  the  fund  so  to  be  appropriated 
and  set  apart,  excludes  the  possibility  of  the  testator  having  contem- 
plated or  intended  that  that  fund  should  consist  of  3^  per  cent  bank 
annuities.  Fourthly,  because  the  respondent,  Harris  Prenderrast, 
whilst  he  continued  the  sole  acting  executor  of  the  will,  was  wiUing 
to  have  exercised  the  authority  given  by  the  testator  to  appropriate  a 
sufficient  part  of  his  existing  personal  estate  to  answer  the  annuity 
to  his  widlow,  if  the  court  was  of  opinion  that  the  words  of  the  wiu 
did  clearly  confer  such  power  of  selection ;  and  the  appellant  C.  6. 
Prendergast,  (another  executor  named  in  the  will,  who  had  lately 
proved,)  after  he  had  proved  the  will,  was  also  willing  to  exercise  the 
power  of  selection  and  appropriation ;  and  under  such  circumstances 
the  court  was  neither  required  nor  at  liberty  to  direct  a  conversion 
of  the  personal  estate  of  the  testator  into  3i  per  cent  consolidated 
bank  annuities  for  the  purpose  of  securing  the  due  payment  of  the 
annuity. 

The  printed  reasons  in  support  of  the  respondent  Emma  Eliza 
Rrendei^asf  s  case  were :  First,  because  it  was  the  testator's  clecurly 
expressed  intention  to  give  his  widow  an  annuity  of  IdOO^,  and  to 
divide  the  funds  to  be  set  apart  for  securing  such  annuity,  upon  her 
death  or  second  marriage,  amongst  his  children.  Secondly,  because 
the  duty  of  appropriating  a  fund  to  be  set  apart  for  such  purposes 
appears,  by  the  answer  of  the  sole  acting  executor  and  trustee,  to 
have  been  thrown  upon  the  court ;  and  therefore  the  question  which 
the  court  was  called  upon  to  decide  was,  not  what  discretiona^ 
powers  (if  any)  were  given  by  the  testator  to  the  trustees  of  his  will, 
bat  how  the  trusts  of  his  wiU  ought  to  be  carried  into  execution  by 
the  court  itself. 

The  respondent  Harris  Prendergast  printed  a  separate  case  and  ap- 
pendix ;  and  for  not  exercising  his  discretionary  powers  he  assigned 
the  following  reason :  because,  under  the  conflicting  claims,  disputes^ 
and  differences  formerly  and  still  made  and  subsisting  by  and  between 
the  several  parties  beneficially  interested  in  the  testator's  residuary 
estate,  this  respondent  became  and  is  now  exonerated  and  protected 
by  the  said  decrees  from  exercising,  and  that  he  ought  not  to  be  called 
npon  to  exercise  or  join  in  exercising,  any  discretion  touching  the 
appropriation  of  the  said  residuary  estate,  or  any  part  thereof. 

Bethell  and  Hetheringiofiy  in  support  of  the  appeal,  cited  Pickering 
V.  Pickering,  4  My.  &  C.  289 ;  3  Jur.  743.  Howe  v.  Lord  Dartmmth^ 
7  Ves.  137.  Lord  v.  Godferey,  4  Mad.  455.  HeweU  v.  HetoeU^  2  Eden, 
332.    Chwer  v.  Maimwarinffj  2  Ves.  sen.  87. 

The  Attorney  Oenercd  and  Tennant,  for  the  chief  respondents,  cited 
For(fyce  v.  Bridges,  2  Ph.  497;  10  Jur.  1020.  Penny  v.  Turner,  Id. 
493 ;  10  Jur.  768.    CoU  v.  Wade,  16  Ves,  27. 
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JL  Palmer  and  C.  M.  Bxnipell,  for  the  respondent  Harris  Prender- 
gast,  stated  that  they  appeared  for  his  protection,  the  appellants  hay- 
ing stated  on  their  case  that  he  was  willing  to  exercise  his  discretion. 

Bethell  replied. 

August  9, 1850.  Lord  Brougham.  My  lords,  the  question  here 
arising  is  of  importance,  from  accidental  circumstances,  to  the  parties, 
and  it  is  also  important  to  the  law,  as  administered  in  courts  of  equity. 
As  I  entertain  no  doubt  upon  it,  I  shall  not  delay  longer  to  dispose 
of  the  case,  and  put  an  end  to  a  somewhat  protracted  family  suit. 
First  of  all,  let  me  state  the  principle  which  the  concurrent  authori- 
ties of  the  cases  and  the  known  course  of  proceedings  in  our  courts 
of  equity  have  established.  If  a  person  leaves  the  disposition  of  his 
property  after  his  decease  to  trustees,  and,  they  declining  to  act  or 
neglecting  to  act,  the  aid  of  the  court  is  requir^,  the  court  will  not, 
as  a  matter  of  course,  exercise  the  discretion  with  which  the  trustees 
were  invested,  but  will  follow  its  own  established  and  known  rules, 
unless  the  intention  of  the  testator  plainly  appears  to  exclude  such  a 
mode  of  proceeding.  But  the  court  will  no  doubt  earnestly  and  anx- 
iously look  to  the  will  of  the  testator,  and  so  deal  with  the  property 
as  to  effectuate  the  purpose  that  he  appears  to  have  had  in  view. 
Thus,  if  a  gift  be  to  one  for  life,  with  remainder  io  others,  the  court, 
considering  that  there  is  a  clear  intention  of  giving  to  the  remainder- 
man that  which  the  first  taker  was  to  have  for  his  life,  will  prevent 
perishable  and  temporary  interests  from  being  wholly  enjoyed  by  the 
tenant  for  life,  and  the  remainder-man  disappointed,  or  will  prevent 
an  undue  proportion  from  falling  to  the  remainder-man,  and  a  partial 
disappointment  of  the  latter.  This  just  purpose  can  only  be  effected 
by  a  conversion,  in  some  cases,  of  the  perishable  property,  and  giving 
the  party  entitled  for  life  only  the  enjoyment  of  the  fruits  of  that  into 
which  the  corpus  has  been  converted.  Thus,  terminable  annuities 
and  leaseholds  wiU  be  sold,  and  the  price  invested,  for  the  benefit,  first, 
of  the  taker  for  life ;  next,  for  that  of  the^  party  or  parties  in  remainder. 
But  as  this  proceeds  wholly  upon  a  regard  for  the  testator's  manifest 
intention,  a  like  regard  must  be  paid  to  whatever  indicates  a  design 
on  his  part,  that,  notwithstanding  the  form  of  the  gift,  the  first  taker 
should  enjoy  the  subject  matter  in  specie,  and  thus  possibly  defeat 
the  subsequent  gift  in  part  or  even  in  whole  ;  for  cujus  est  dare  ejus 
est  disjjonere.  The  court,  therefore,  attentively  and  anxiously  looks 
to  all  indications  of  such  an  intention,  and,  before  it  orders  a  conver- 
sion, must  be  satisfied  that  such  a  course  is  not  excluded  by  the  whole 
instrument  taken  together.  It  is  perhaps  hardly  necessary  to  cite 
authorities  in  support  of  principles  so  plain,  for  they  merely  consist 
in  this  almost  self-evident  proposition,  that  the  intention  of  the  testa- 
tor is  to  guide  the  court,  which  assumes  the  execution  of  his  wiU. 
But  illustrations  of  the  manner  in  which  the  court  has  acted  in  work- 
ing out  the  guiding  principle  may  be  obtained  from  some  well-known 
cases.  Thus,  in  Collins  v.  Collins^  2  My.  &  K.  703,  decided  at  the 
rolls,  there  was  a  devise  of  all  property  of  all  kinds,  without  any 
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reserve,  to  A-,  and  at  her  death  to  be  divided,  and  one  half  was  to  be 
at  her  disposal,  that  is,  one  moiety  of  what  the  property  should  be 
when  divided  at  her  death.  The  master  of  the  rolls  held,  that  the 
leasehold  conld  not  be  sold,  the  intention  .plainly  appearing  that  A. 
should  enjoy  it  for  her  life.  *  Alcock  v.  Sloper,  2  My.  &  K.  699,  was  a 
like  case,  where  the  intention  that  the  property  should  not  be  converted 
was  held  to  arise  from  a  direction  to  sell  freehold  and  also  leasehold 
after  the  death  of  ihe  first  taker,  and  that  the  dividend  of  annuities 
was  expressly  given.  His  honor,  therefore,  gave  the  income  of  annui- 
ties, and  would  not  order  them  to  be  sold.  In  Pickerings  v.  Pickering, 
ubi  sup.j  the  gift  was  of  "  all  the  rents,  interest,  dividends,  annual  pro- 
dace  and  profits,  and  of  the  nse  and  enjoyment  of  all  the  estate  and 
effects  whatever,  real  and  personal,"  (certainly  very  lai^  words  to 
express  every  enjoyment ;)  and  there  was  a  further  material  direction 
or  gift  "  of  the  absolute  use,  not  for  Zt/e,  but  the  absolute  use  of  the 
(iimiture,  wine,  coal,  linen,  china."  The  question  arose  on  converting 
a  leasehold  house  by  a  sale  of  the  term ;  and  the  court  held  this  to 
be  excluded  by  the  clear  indication  of  the  testator's  intention  in  the 
very  general  and  exhausting  phrase  of  the  gift,  and  in  the  further  gift 
of  the  furniture  in  the  house.  I  can  see  nothing  in  Howe  v.  Dart^ 
nunUh^  tibi  siq).,  which  breaks  in  upon  the  doctrine  held  in  these  cases. 
On  the  contrary,  taking  the  whole  facts  in  that  case  and  all  Lord 
Eklon's  observations  together,  I  think  they  confirm  the  views  enter- 
tained in  the  latter  decision.  My  lords,  we  are  now  to  apply  these 
principles  to  the  case  at  the  bar.  And,  first,  I  hold  it  to  be  clear  that 
the  will  invests  the  trustees  with  a  discretion.  They  are  to  select  and 
appropriate  as  much  of  the  personalty  as,  at  the  testator's  death,  shall 
produce  1500/.  He  gives  them  this  amount,  and  desires  them  to  se- 
lect and  to  appropriate  it  from  his  whole  personalty.  He  does  not 
say  that  they  are  to  select  that  which  at  the  time  shall  be  producing 
1500/.,  but  they  are  to  select  so  much  as  shall  produce,  that  is,  when 
invested  shall  produce,  1600/./  and  they  are  to  hold  this — for  what  pur- 
pose ?  To  pay  the  annual  produce  to  his  widow  by  half-yearly  pay- 
ments, beginning  six  months  after  his  death.  This  direction,  of  itself, 
clearly  shows  that  the  trustees  were  not  to  keep  the  corpus  in  specie, 
for  of  the  ten  or  more  kinds  of  securities  of  which  the  testator  was  pos- 
sessed at  the  date  of  the  will,  and  at  his  death  also,  some  were  such 
as  paid  at  one  period  of  the  year,  some  at  another,  and  some  perhaps, 
at  no  period  of  the  year,  or  of  any  year. 

Again,  he  directs  the  fund  to  be  distributed  at  his  widow's  death 
or  second  marriage  thus :  ^  the  personal  estate  so  appropriated,  or  the 
stocks,  funds,  or  securities  in  or  upon  which  the  same  shall  then  be 
laid  out  or  invested."  This  most  clearly  implies  that  the  conversion 
of  the  personalty  by  sale  and  reinvestment  was  in  the  testator's  con- 
templation ;  the  conversion  of  that  very  portion  which  the  trustees 
should  have  selected,  and  not  a  conversion  at  the  date  of  distribution ; 
for  it  is  the  securities  on  which  the  same  shall  then  be  laid  out,  that 
is,  at  the  widow's  decease  or  second  marriage.  Therefore  it  must 
have  been  converted  before  either  of  those  events,  in  order  to  make 
the  word  ^  then  "  iqpplicable.    Again,  he  directs  any  rise  or  faU  in  the 
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annaal  produce  to  be  the  gain  or  the  loss  of  the  widow — a  further 
indication  that  he  contemplated,  perhaps,  even  a  specolative  use  of 
h»  funds  by  his  trustees.  There  are  oth»  parts  of  the  will  to  the 
like  effect  ^And  I  hereby  direct  that  it  shall  and  may  be  lawful  for, 
and  I  authorize  and  empower,  my  said  trustees,  or  the  majority  of 
them,  at  their  own  discretion,  to  permit  the  whole  or  any  part  of  my 
personal  estate  to  remain  and  continue  on  such  securities  as  the  same 
may  happen  to  be  invested  upon  at  the  time  of  my  decease,  so  long 
as  they  shall  see  fit,  without  being  in  any  way  answerable  or  respon- 
sible for  so  doing.  Nevertheless,  I  do  hereby  fully  authorize  and 
empower  my  said  trustees,  &c.,  to  sell  and  atoolutely  dispose  of  or 
convert  into  money  such  part  or  parts  of  my  personal  estate  and 
effects  as  shall  not  consist  of  money  or  securities  for  money,  and  call 
in,  recover,  and  receive  such  as  shall  consist  of  money  or  securities  for 
money,  and  to  lay  out  and  invest  the  money  so  to  be  raised  and  re- 
eeived  in  the  public  funds,  or  on  government  or  real  securities,  at 
interest,  and  from  time  to  time  to  alter,  vary,  and  transpose  the  stocks, 
funds,  and  securities  in  or  upon  which  the  same  shall  or  may  be  laid 
out  and  invested,  and  again  to  reinvest  and  lay  out  the  money  arising 
thereby  upon  any  new  or  other  or  the  like  stocks,  funds,  or  securities, 
as  often  as  they  shall,  in  their  own  absolute  discretion,  think  fit  and 
advisable,  and  generally  to  act  in  the  prembes  in  as  full  and  ample  a 
manner  as  I  could  do  were  I  living."  I  take  it,  then,  to  be  quite  clear, 
that  the  discretion  was  vested  in  the  trustees,  and  that  they  declined 
to  exercise  that  discretion.  It  avails  nothing  to  say  that  Mr.  Harris 
Prendergast  offers  to  act,  if  the  court  shall  protect,  order,  and  indem- 
nify him.  His  answer  states  his  refusal;  and  the  court,  on  this,  is 
applied  to  for  its  assistance.  Now,  my  lords,  how  is  the  court  to  act? 
The  widow  is  to  be  provided  for  for  life,  or  during  her  viduity,  and 
the  fund  appropriated  out  of  the  general  estate  is  then  to  sink  into  the 
residue.  The  court  can  do  nothing  which  is  expressly  or  by  plain  im- 
plication directed  by  the  testator  to  be  done.  It  was  so  said  by  the  lord 
chancellor  in  Penny  v.  IWwer,  {ubi  sup.;)  and  herein  he  only  followed 
the  constant  current  of  decided  cases :  Brown  v.  Htg^s^  4  Ves.  707;  6 
Ves.  495.  Longmore  v.  Broom^  7  Ves.  124.  Burrouff/i  v.  PhUcoa^  5  My. 
&  C.  92.  "  The  mother  had  power  to  distribute  the  property,  as  she 
thought  best,  between  the  three  sisters  and  their  children.  She  cer- 
tainly might  have  given  some  to  each ;  they,  therefore,  constituted 
the  favored  class.  Nothing  was  lost  by  the  failure  of  the  appointment 
but  the  distribution  or  selection  amongst  this  class ;  that  having  failed, 
the  court  cannot  supply  execution  of  the  power,  but  to  effect  the  gen- 
eral intent  gives  the  property  to  the  whole  class  equally."  Here  the 
court  can  exercise  no  discretion  as  to  tiie  investment  of  the  property 
in  one  stock  rather  than  in  another.  The  rule  of  the  court  is  to  invest 
in  the  3/.  per  cents.  I  agree  with  Lord  Cottenham  in  holding,  that 
the  testator,  at  all  events,  contemplated  this  as  possible ;  indeed,  the 
rule  of  the  court  so  established  must  be  regarded  as  known  to  all,  and 
all  must  be  understood  to  be  aware,  that  if  trustees,  whom  they  ap- 
point, shall  decline  to  act,  the  court  acting  will  follow  its  known  rule. 
In  this  case  the  testator  gave  the  trustees  a  discretion  which  they 
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dediiied  to  exeicise;  and  it  devolves  on  the  court,  which  has  no 
choice  as  to  the  mode  and  manner  of  exercising  it.  If,  indeed,  there 
had  been  found  in  the  will  any  indication  of  an  intention  on  the  tes- 
tator's part,  testified  either  by  express  words,  or  to  be  gathered  as 
implied,  that  any  one  fund  should  be  preferred,  or  that  any  stock 
should  remain  in  specie  and  unconverted,  or  that  any  fund  should  be 
excloded,  or  that  any  other  mode  of  dealing  with  the  property  should 
be  pursued,  or  any  mode  excluded,  then,  of  course,  the  case  would 
have  fallen  within  the  scope  of  those  principles  which  I  stated 
in  the  outset,  and  would  have  come  within  the  application  of  the 
cases  to  which,  in  order  to  give  an  illustration  of  the  general  principle, 
I  referred.  But  I  can  descry  no  such'  intention  in  this  will,  either  ex- 
pressed or  implied.  On  the  contrary,  the  testator  clearly  contemplated 
a  possible,  perhaps  a  probable,  conversion,  and  in  that  he  did  not 
fetter  the  trustees,  nor  is  the  court  bound.  I  advise  your  lordships,, 
therefore,  that  the  judgment  appealed  from  should  be  affirmed ;  and 
Mr.  Harris  Prendergast,  who  ought  not  to  have  printed  any  case, 
though  he  might  attend  by  counsel,  is  not  entitled  to  have,  out  of  the 
residue,  any  costs  of  the  unnecessary  part  of  his  case ;  his  other  costs 
he  is  entitled  to  have  with  the  rest.  ' 

Appeal  dismissed.     Costs  to  come  out  of  the  estate. 


Elizabeth  Irvine,  or  Douglas,  &  others.  Appellants;  Kirk- 
PATRicK,  Respondent^ 

July  and  August  1  and  2,  1850. 

FroMd — Heading —  Setting  aside  Deeds  for  Misrepresentation  and 

Concealment. 

Deeds  wiU  not  be  set  aside  after  thirtj-seven  and  thirtj-nine  jeara'from  their  dates,  on  the 
grounds  of  misrepresentation  and  concealment,  unless  the  averments  in  the  pleadings  and 
proof  of  firaudolent  representation  and  concealment  are  precise  in  their  chaiacter. 

Altfaon^  length  of  time  be  no  bar  to  firiad,  jet  it  is  a  circnmstanoe  to  be  taken  into 
consideration  by  the  court  in  forming  its  judgment  \  and  this  is  consonant  both  to  the  law 
of  England  and  Scotland. 

SemhU^  that  where  a  party  communicates  the  effect  of  one  of  two  opinions  given  by  separate 
counsel,  withholding  the  one  which  is  opposed  to  his  own  interest  in  the  subject  matter 
of  the  case,  it  is  boUi  misrepresentation  and  concealment 

A  conjectural  estimate  of  what  may  be  ^  value  of  an  estate  is  not  a  misrepresentation. 

Concealment,  to  be  fraudulent  and  material,  must  be  a  concealment  of  something  that  the 
party  concealing  was  bound  to  disclose. 

Hie  reasons  and  aiguments  of  a  peer  on  advising  the  house  to  a  particular  judgment  to  be 
giren,  may  be  coatiniied  from  one  day  to  another. 

This  appeal  was  against  several  interlocutors  of  the  Lord  Ordinary 
and  first  division  of  the  Court  of  Session  in  Scotland ;  by  one  of  which 
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the  conrt  had  reduced,  or  set  aside,  two  several  deeds  of  assignatioDi 
executed  so  far  back  as  the  years  1798  and  1800,  in  favor  of  the  late 
Wfidter  Irvine,  Esq.,  the  one  thereof  by  his  sister,  Mrs.  Ann  Bum,  and 
her  husband,  and  the  other  by  three  other  sisters,  viz.,  Miss  Irvinei 
Mrs.  Wardrobe,  and  Mrs.  Kirkpatrick.  No  objection  had  ever  been 
taken,  by  any  of  the  parties,  to  the  deeds,  although  they  lived  for 
many  years  after  the  deeds  were  executed.  But  the  respondent  al- 
leging himself  to  be  the  representative  of  Mrs.  Bum,  Miss  Irvine,  and 
Sffrs.  Kirkpatrick,  long  after  their  deaths,  and  after  the  death  of  Mrs. 
Wardrobe,  the  other  sister,  and  of  Mr.  Walter  Irvine  himself,  in  whose 
favor  the  deeds  were  granted,  and  also  long  after  all  persons  who 
could  have  given  evidence  as  to  the  transaction  were  dead,  proceeded 
to  bring  his  action  in  the  Court  of  Session,  in  the  month  ot  October, 
1837,  just  then  forty  years — the  period  when  the  long  prescription 
of  the  law  of  Scotland  was  on  the  point  of  expiring. 

The  case  was  argued  at  great  length  by 

8ir  FUzroy  Kelly  and  Anderson^  for  the  appellants. 

3%«  Lord  Advocate^  James  Parkery  and  BoU^  for  the  respondents. 

f  The  length  of  the  judgment  precludes  any  note  of  the  arguments 
bemg  given ;  but  the  facts  of  the  case,  and  the  general  effect  of  the 
arguments,  are  so  fully  stated  in  the  most  elaborate  speech  of  Lord 
Brougham,  in  moving  the  reversal  of  the  orders  of  the  courts  below, 
setting  aside  the  deeds,  that  it  is  the  less  necessary  to  give  them  in 
detail] 

Lord  Brouoham.  This  case,  my  lords,  brings  before  your  lord- 
ships for  decision  the  merits  of  an  interiocutor  of  the  Court  of 
Session  in  Scotland,  reducing  two  deeds  of  assignment,  or,  as  it  is 
called  in  Scotland,  "  assignation,"  one  made  in  1798,  and  the  other  in 
1800,  between  two  parties,  one  of  whom  is  Walter  Irvine,  the  father 
of  the  present  appellant,  Lady  William  Douglas,  and  the  others  of 
whom  are  the  four  sisters  of  Walter  Irvine,  —  Mrs.  Bum,  Miss  Irvine, 
Mrs.  Wardrobe,  and  Mrs.  Kirkpatrick,  formerly  the  Misses  Irvine, — 
and  their  representatives. 

And  it  is  painful  in  the  very  outset  of  the  remarks  which  I  am 
about  to  submit  to  your  lordships  to  observe,  that  we  are  here  decid- 
ing upon  the  validity  of  two  deeds,  made  by  and  in  favor  of  parties 
none  of  whom  are  here  present,  their  interests  being  only  represented 
by  their  heirs  and  representatives,  for  the  parties  themselves  have  lon^ 
since  gone  to  their  graves.  The  last  of  them  died  in  1829,  others  of 
them  in  1824, 1825,  or  1826, 1  think ;  and  the  first  observation  whidi 
I  have  to  make  to  your  lordships  will  rest  upon  that  circumstance. 
My  lords,  the  deeds  were  sought  to  be  reduced  by  proceedings  com- 
menced at  periods  of  thirty-seven  years  and  thnrty-nine  years  respec- 
tively from  the  dates  of  those  instruments  brou^t  under  reduction. 
Those  two  instraments  or  assignations  consisted  of  a  family  arrange- 
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ment,  npon  which  I  shall  say  a  word  presently,  between  Walter  Irvine,' 
the  brother,  he  and  Christopher  being  the  survivors  of  three  brothers, 
Charles  being  dead,  and  tus  four  sisters,  (three  of  whom  were  then 
&e  onmarried  sisters,  the  Mbses  Irvine,)  of  whom  Mrs.  Bum  was 
one,  Miss  Irvine  another,  Mrs.  Wardrobe  the  third,  and  Mrs.  Kirk- 
patrick the  fourth.  My  lords,  a  large  estate  in  Tobago  had  belonged 
to  one  of  th^  brothers,  Charles  Irvine,  who  died  long  before  the  com- 
mencement  of  the  suit,  a  considerable  time  before  the  execution  of 
tiie  second,  and  a  little  while  before  the  execution  of  the  first  of  these 
deeds.  He  died  in  1798;  and  questions  of  a  complicated  nature 
arose  immediately  after  the  death  of  Charles  Irvine  respecting  the 
succession  to  his  property,  for  there  were  mortgages  upon  it  to  a  con- 
siderable amount,  with  other  claims.  There  was  a  lunatic,  a  Miss 
Leith,  who  had  interests,  or  a  claim,  as  it  is  called,  on  the  estate, 
and  there  was  Walter  Irvine,  the  heir  at  law  to  the  real  estate,  and 
who,  by  the  law  of  Tobago,  if  Charles  was  understood  to  be  there 
domiciled,  had  a  claim  also  to  a  share  of  the  personalty.  There  was, 
fikewise,  Christopher,  who  had  a  claim,  past  all  doubt,  to  his  share, 
being  the  agent  of  the  estate,  living  in  the  island,  and,  I  believe,  domi- 
ciled there,  though  that  is  immaterial.  Charles  Irvine,  the  deceased, 
to  whom  Walter  succeeded  as  heir  at  law,  was  domiciled,  as  it 
appears,  though  that  is  not  admitted,  but  he  rather  appears  to  have 
been  for  six  years,  namely,  from  1792  to  1798,  resident  in  Scotland, 
being  a  native  of  that  country,  whither  he  had  returned  from  Tobago, 
and  where,  without  ever  returning  to  Tobago,  he  died. 

At  the  late  period  to  which  I  have  alluded,  namely,  thirty-seven 
years  after  the  last  of  the  deeds,  and  thirty-nine  years  after  the  mrst  had 
been  executed,  proceedings  were  commenced  in  the  court  in  Scotland, 
out  of  which  the  judgment  arose  which  is  the  subject  of  the  present 
consideration.  Proceedings  were  commenced  by  an  action  ot  reduc- 
tion of  these  two  deeds,  upon  the  ground  of  misrepresentation  by 
Walter  to  his  sisters,  the  Misses  Irvine,  or  of  fraudulent  concealment 
of  facts  within  his  knowledge  firom  their  knowledge,  or  both  fraudu- 
lent misrepresentation  and  fraudulent  concealment,  which,  past  all 
doubt,  if  sufficiently  averred  on  the  pleading,  and  if  sufficiently  proved 
in  evidence,  would  have  been  enough  to  have  called  upon  the  court 
to  reduce  or  set  aside  the  deeds.  The  object  of  this  arrangement  was, 
on  the  part  of  Walter,  to  obtain  from  his  sisters  the  surrender  of  their 
right  to  their  share  of  the  personalty  of  Charles,  their  deceased  brother, 
and  the  question,  and  the  onl^  question,  is,  as  I  have  stated,  whether 
in  order  to  obtain  this  benent  for  himself  he  fraudulently  misrepre- 
sented or  firaudulently  concealed  matters,  to  induce  his  sisters  to  enter 
into  that  arrangement,  and  whether  such  misrepresentation  or  con- 
cealment, or  both,  operated  upon  them,  and  gave  rise  to  their  execut- 
ing the  two  deeds  in  question.  And  here  I  must  stop  to  remove  out 
of  the  cause  that  which  has  not  been  dwelt  upon  except  as  a  topic 
in  argument  occasionally,  but  which  I  consider,  in  the  circumstances 
of  the  case,  to  have  Uttle  or  no  place,  namely,  that  this  is  in  the  nature 
of  a  family  arrangement,  —  for  I  conceive  that  a  family  arrangement 
between  parties  who  were  treating  really  at  arms'  length  as  these 
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were,  who  were  not  upon  good  termB,  at  least  two  of  the  sisters  were 
not  upon  good  terms  with  their  brother  Walter,  has  little  or  no  place, 
and  above  all,  where  fraud  is  alleged.  That,  therefore,  I  remove  out 
of  the  cause. 

But,  my  lords,  I  now  come  to  a  consideration  of  the  manner  in 
which  the  court  dealt  with  the  case  upon  the  pleadings.  It  appeared 
to  their  lordships,  after  argument,  that  there  was  sufficient  ground  for 
directing  an  issue  and  sending  it  to  be  tried  by  a  jury,  and  from  that 
decision,  or  from  the  decision  and  the  shape  of  the  verdict,  no  appeal 
lies  any  more  than  the  motion  for  a  new  trial  which  was  subsequently 
made  and  refused,  therefore  we  have  nothing  judicially  to  do  with 
that  Nevertheless  it  is  difficult  for  me  in  considering  this  case,  and 
casting  my  eye  back  upon  the  course  of  the  discussion  on  either  side 
at  the  bar,  it  is  difficiilt  for  me  so  regarding  what  has  passed,  and 
regarding  the  evidence,  the  mass  of  which  I  now  have  under  my 
hand,  to  a,void  expressing  one  word  of  regret  that  such  a  course  was 
taken;  for  here  are  between  nine  and  ten  hundred  closely  printed 
quarto  pages  of  correspondence  submitted  to  a  jury,  who  through 
that  maze  were  to  find  their  way,  who  by  examining  the  pieces 
whereof  that  mass  consisted  were  to  make  up  their  minds,  and  who, 
as  the  result  of  that  painful  and  hardly  practicable  examination,  that 
laborious  and  hardly  possible  inquiry,  were  to  give  their  opinion  upon 
the  matter  of  fact  submitted  to  their  consideration  by  the  issues  sent 
to  them  to  try.  I  had  much  rather  that  the  opinion  of  the  court 
itself  had  been  taken  upon  the  subject  than  that  it  should  have  been 
sent  to  be  tried  by  a  jury.  It  is  now  too  late  to  wish  for  that  which 
did  not  take  place.  That  which  we  are  now  degdinff  with,  is  not  how 
the  court  thought  fit  to  deal  with  the  case  first  at  the  trial,  and  next 
on  motion  for  a  new  trial,  as  with  neither  the  trial  nor  the  motion  for 
a  new  trial  have  your  lordships  any  thing  to  do,  but  the  judgment 
which  they  finally  pronounced  setting  the  deeds  aside,  —  and  first, 
having  a  word  to  say  with  respect  to  the  time  which  has  elapsed ;  I 
know  not,  however,  that  it  may  not  be  more  convenient  that  1  should 
commence  with  what  I  have  to  offer  upon  the  frame  of  the  issues, 
and  upon  the  forms  of  the  pleadings.  There  were  two  deeds  numbered 
54  and  55  in  the  process,  or,  as  I  see,  they  are  called  Nos.  57  and  58 
in  my  copy  of  the  pleadings.  I  know  not  why,  but  in  this  they  are 
called  54  and  55,  being  Mrs.  Burn's  deed,  and  Miss  Irvine's,  Mrs. 
Wardrobe's,  and  Mrs.  Kirkpatrick's  deed  respectively.  These  deeds 
were  the  subject  matter  of  the  two  issues,  and  the  issues  are  conceived 
in  the  same  terms,  the  material  thing  to  consider  being  whether  Wal- 
ter Irvine  did  obtain  (it  is  not  even  said  "  did  or  did  not,"  so  as  to 
make  it  grammatical)  the  deeds  in  question,  Nos.  54  and  55,  by 
fraudulent  misrepresentation,  or  fraudulent  concealment,  from  his 
sisters.  Beyond  all  manner  of  doubt  this  is  an  improper  form  of 
issue.  It  is  improper  for  more  reasons  than  one,  each  of  which  would 
be  enough  to  support  its  condemnation.  It  is  improper  to  couple 
together  two  not  necessarily  connected  or  even  dependent  issues.  It 
is  nighlv  improper,  illogical,  and  in  every  respect  mischievous  to  put 
a  question  on  two  separate  matters,  to  one  of  which  an  affirmative 
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answer  might  be  retoraed,  and  to  the  other  a  negative.  It  is  asking 
a  jnry  to  answer  a  double  question,  to  one  parcel  of  which  they  might 
say  "  yea,"  and  to  another,  "  nay,"  contrary  to  every  rule  either  of 
examining  a  witness  or  of  interrogating  a  jury.  But  it  is  improper 
on  another  account,  and  most  essentially  and  for  paramount  reason 
improper,  when  you  consider  that  you  are  not  asking  the  iiuestion,  as 
in  the  case  of  a  witness  of  one  individual,  but  of  twelve,  six  of  whom 
might  say  that  the  deed  was  obtained  by  iVaudulent  misrepresentation, 
and  the  other  six  that  it  was  obtained  by  fraudulent  concealment. 
They  altogether,  the  whole  twelve,  might  join  in  giving  that  verdict 
which  alone  they  gave,  making  no  distinction,  effecting  no  separation, 
referring  to  no  diversity  between  the  two  matters,  but  a  general 
verdict  for  the  pursuer — meaning  against  the  deed  —  not  even 
answering  the  question  put,  not  even  saying  that  it  was  fmudulentiy 
obtained,  and  without  saying  in  what  way,  but  a  general  verdict 
for  the  pursuer,  leaving  the  court  to  gather,  and  I  believe  this  is  not 
inconsistent  with  the  loose  and  slovenly  practice  of  that  court,  that  it 
was  meant  to  answer  the  question  put  to  the  jury  in  the  affirmative 
generally.  How,  then,  can  we  say  that  we  have  a  verdict  at  all  upon 
soch  an  issue  sent  to  a  jury,  and  such  a  general  verdict  returned  ?  I 
have  no  security.  I  cannot  tell ;  I  do  not  mean  to  say  that  the  fault 
of  the  issue  might  not  have  been  cured  by  the  Verdict  of  the  jury.  I 
do  not  mean  to  say  that  if  the  jury  had  returned  a  verdict  in  answer 
to  these  two  questions  they  might  not  have  got  rid  of  the  evil  of  the 
duplicity  of  these  two  questions,  for  they  might  have  said  if  they  had 
chosen,  "  we  spe<;ially  find  "  so  and  so ;  then  it  must  have  been  unan- 
imous, and  that  would  have  taken  away  all  risk  of  there  being;  no 
verdict  at  all,  which  exists  in  the  present  case.  They  might  have 
said,  ^  We  find  that  there  was  fraudulent  misrepresentation,  and  that 
the  deed  was  obtained  by  that,  but  we  do  not  find  that  there  was 
fiaudulent  concealment ;"  or  they  might  have  said, "  There  was  fraud- 
ulent concealment,  but  we  do  not  say  there  was  fraudlent  misrepre- 
sentation;" or  they  might  have  said,  "There  was  both  fraudulent 
misrepresentation  and  fraudulent  concealment,"  or  they  might  have 
said  there  was  neither.  Therefore  they  might,  by  a  special  finding, 
have  cured  the  radical  defect  of  the  question  put  to  them ;  and  why, 
let  me  ask,  did  the  most  able  and  learned  juage  who  tried  the  cause 
not  rive  his  direction  to  the  jury  so  to  find  ?  If  he  had  done  so,  I 
am  far  from  meaning  to  say  that  he  would  have  taken  away  all 
difficulty  in  the  present  case,  but  at  least  he  would  have  taken  away 
from  the  court  below,  and  from  your  lordships'  dealing  with  what  was 
done  in  the  court  below,  the  first  of  the  great  difficulties  which  meets 
us  and  obstructs  our  progress  in  endeavoring  to  see  our  way  through 
this  case.  He  did  not  so  think  fit  to  do,  and  a  general  verdict  was 
thus  returned.  A  motion  for  a  new  trial  was  made ;  it  was  refused, 
and  that  could  not  be  appealed  from.  Judgment  was  then  passed 
for  the  pursuer  according  to  the  verdict,  as  the  court  deemed  it  and 
construed  it;  that  judgment  was  to  reduce  the  deeds,  and  that  is  the 
judgment  and  decree  now  under  appeal. 
My  lords,  the  next  observation  which  I  have  to  make  is  perhaps 
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still  more  material  with  a  view  to  the  ultimate  decision  of  the  cause. 
The  verdict  being  general,  not  finding  whether  it  was  misrepresen- 
tation or  concealment,  or  both,  but  only  negativing  that  it  was 
neither,  (it  was  for  one  or  other  of  those  reasons,  or  both,  I  cannot 
tell  which,  and  cannot  pretend  to  say  which,  that  the  jury  found  for 
the  pursuer,)^  what  position  do  we  now  find  ourselves  in  ?  And  what 
position  were  the  court  in,  though  they  do  not  seem  to  have  been 
aware  of  it  ?  Notwithstanding  the  trial  ordered,  notwithstanding  the 
trial  had,  notwithstanding  the  verdict  pronounced,  and  notwithstand- 
ing the  refusal  to  have  a  new  investigation,  no  valid  judgment  could 
pass  upon  this  record  unless  there  was  in  the  record  enough  to  support 
the  judgment  The  verdict  is  only  ancillary  to  the  working  out,  as  it 
were,  of  the  purpose  of  the  record.  Then  we  are  referred  to  the 
summons  and  condescendence,  and  whatever  else  on  the  part  of  the 
pursuer  is  said  to  be  his  recorded  statement  of  his  own  case.  Well, 
but  suppose  this,  which  is  possible,  which  might  have  happened  in 
this  case,  and  may  happen  in  any  other  case  of  the  same  sort  in 
which  this  double  mode  of  framing  issues  is  adopted,  suppose  one 
of  the  two  matters  were  well  and  validly  alleged  upon  the  record,  so 
that,  if  the  finding  had  been  upon  that,  there  would  have  been  no 
doubt  that  judgment  would  have  passed  upon  it  Suppose  the 
other  matter  were  so  set  forth  upon  the  record,  that  if  a  verdict  had 
passed  upon  it,  no  judgment  could  validly  have  been  supported  by 
that  finding :  here  is  the  position  we  are  in.  I  will  suppose  misrep- 
resentation to  have  been  duly  alleged  with  sufficient  spepification. 
I  will  suppose  concealment  to  have  been  not  duly  alleged  with  suffi- 
cient specification,  or,  which  comes  to  the  same  thing,  that  it  was 
concealment  of  that  which  the  party  had  no  obligation  of  any  sort, 
either  in  law  or  equity,  to  reveal,  and  suppose  tJie  jury  had  found 
upon  the  misrepresentation  in  the  affirmative,  judgment,  beyond  all 
doubt,  would  have  passed  upon  that  finding.  But  then  suppose  they 
had  found  only  upon  the  record,  which  was  invalidly  set  forth,  it  is 
equally  clear  that  no  judgment  could  have  passed  validly  upon  it 
Well,  then,  where  are  we  ?  We  have  a  verdict,  and  we  cannot  say 
whether  it  was  upon  the  misrepresentation,  which  verdict,  if  it  had 
been  upon  that,  would  have  supported  the  judgment ;  or  whether  it 
was  for  concealment,  which,  by  the  case  I  am  putting,  the  hypothesis 
I  am  making,  would  not  have  supported  the  judgment  Then  how 
is  the  court  validly  or  safely  to  pronounce  a  judgment?,  It  is  con- 
tended by  the  appellants  that  in  that  case  the  only  judgment  fit  to  be 
pronounced  would  be  of  an  absolvUur  to  assoil  the  defenders,  called 
into  court  upon  such  a  record,  and  charged  only  upon  such  a  verdict 
from  the  conclusions  of  the  summons.  I  have  considered  this  point 
with  great  attention,  and  I  have  been  referred  to  a  great  number  of 
cases  to  show  that  this  is  the  common  mode  of  pleading  in  Scotland. 
But  upon  looking  into  those  cases,  which  I  have  attentively  consid- 
ered, one  difficulty  occurred  to  me  in  all  of  them.  For  aught  I  know, 
the  difficulty  was  cured  in  the  mode  which  I  have  described  as  that 
which  might  have  been  adopted  here,  namely,  by  finding  specially ; 
I  cannot  tell,  and  I  have  asked  in  vain  for  a  copy  of  any  book  in 
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which  any  of  those  cases  could  be  traced.  Mr.  Lefevre  was  kind 
enough  to  look  this  morning,  at  my  desire,  after  I  had  read  the  cases 
yesterday  morning,  and  he  can  find  no  book  whatever  in  which  we 
see  the  result  of  such  trials. 

At  all  events,  those  cases  (putting  that  circumstance  entirely  aside) 
were  given  to  me  with  another  view,  not  with  a  view  to  the  ultimate 
effect  of  those  cases,  but  with  a  view  to  show  that  here  the  ordinary 
course  of  pleading  had  been  pursued,  and  that  it  is  the  ordinary 
course  of  pleading  I  think  is  sufficiency  proved.  I  think  it  is  rnala 
praxis.  I  hope  and  trust  that  it  is  a  mala  praads  which  will  be  no 
longer  followed,  and  I  take  leave  most  respectfully,  but  most  ear- 
nestly, to  press  upon  the  attention  of  their  lordships  in  the  court  below 
the  propriety  of  turning  over  a  new  leaf,  and  adopting  a  new  and 
a  more  sensible,  and  rational,  and  logical  practice.  I  should  have 
been  in  very  great  difficulty  indeed  upon  this  subject,  if  I  had  been 
of  opinion  that  misrepresentation  was  validly  set  forth,  and  conceal- 
ment not  competently  set  forth,  or  that  misrepresentation  was  incom- 
petently set  forth,  and  that  concealment  was  validly  set  forth.  I 
should  have  been,  upon  the  shape  of  this  record,  and  its  posture,  in  a 
most  painful  predicament  I  should  then  have  had  to  go  into  the 
learning  of  those  cases  which  were  so  much  discussed  here  some  six 
years  ago ;  I  mean  in  Mr.  O'Connell's  case,  in  the  case  of  the  writ  of 
error,  in  which  your  lordships  decided  contrary  to  my  opinion,  con- 
trary to  the  opinion  of  the  great  majority  of  the  judges,  contrary  to 
the  opinion  of  my  noble  and  learned  friend  Lord  Lyndhurst,  with 
whom,  by  the  way,  I  have  consulted  and  considered  those  points  in 
the  present  case,  and  who  entirely  agrees  with  me  in  opinion  upon 
them.  We  were  clearly  of  opinion  that  that  case  was  wrongly  de- 
cided; but  we  bowed,  as  we  were  bound  to  do,  to  the  majority  of 
your  lordships,  who  decided  in  favor  of  the  writ  of  error  of  the  plain- 
tiff in  error,  and  that  decision  was  only  disputed  by  me  on  the  ground 
of  precedent  and  practice.  Your  lordships,  admitting  the  precedent 
and  practice,  held  it  to  be  mala  praxis,  and  that  it  was  fit  to  be  re- 
formed. But  the  rule  to  be  collected  in  that  case  is  that  in  criminal 
cases,  contrary  to  the  opinion  of  Lord  Mansfield,  obiter,  more  or  less 
certainly,  but  a  dictum  deserving  of  the  greatest  consideration,  and 
entitled  to  the  most  profound  respect,  still  only  a  dictum,  not  a  de- 
dsion  of  his  lordship,  that  the  rule  is  the  same  in  criminal  as  in  civil 
cases  ;  I  never  doubted,  Lord  Lyndhurst  never  doubted,  the  majority 
of  the  judges  never  doubted,  that  it  was  so  in  a  civil  suit.  If  there  are 
several  counts,  one  of  which  is  bad,  and  the  others  are  good,  and 
there  is  a  general  finding  for  the  plaintiff  upon  the  whole,  you  cannot 
apportion  the  damages  between  the  two ;  you  cannot  say  how  much 
is  meant  to  apply  to  the  good  and  how  much  to  the  bad ;  and  there- 
fore the  whole  is  bad,  and  there  is  judgment  nan  obstante  veredicto. 
But  now  that  is  the  rule  applied  to  criminal  cases  as  well  as  civil. 
The  rule,  therefore,  is  general  that  there  can  be  no  judgment  upon  a 
verdict  so  taken,  either  in  a  civil  case  or  in  a  criminal  case,  for  the 
reason  which  applies  to  this  case.  I  have  said  that  it  gives  me  great 
satisfaction,  after  the  most  anxious  attention  which  I  have  given  to 
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this  cause,  and  to  all  the  particolars  of  it,  which  I  shall  now  shoitiy 
go  into,  that  I  am  not  reduced  to  the  necessity  of  deciding  upon  that 
ground,  which  might  probably  be  enough  to  supjport  the  judgment 
of  reversal  which  I  am  about  to  move  your  lordships  to  pronounce ; 
but  there  are,  in  my  opinion,  other  grounds  on  which  that  judgment 
will  be  supported ;  and,  first,  my  lords,  I  will  again  advert  to  the  time 
which  has  here  elapsed.  Thirty-seven  years  rfter  the  one  deed  was 
made,  and  thirty-nine  years  after  the  other,  an  impeachment  by  this 
action  upon  the  allegation  of  fraud  is  brought  against  those  instru- 
ments, and  that  fraud  is  imputed  to  a  gentleman  hitherto  always 
supposed,  as  is  said,  (but  it  is  immaterial,  I  must  assume  it  to  be  so,) 
to  be  of  fair  and  respectable  character,  and  his  nearest  relations  are 
now  to  defend  his  memory,  and  defend  their  own  rights  against  that 
foul  imputation  of  fraud  of  the  worst  description,  for  it  was  taking 
an  unfair  and  fraudulent  advantage  of  his  nearest  relations,  whom 
he  was  rather  bound  in  honor  to  protect  than  entitled  to  deceive. 
My  lords,  no  time  will  run  as  a  common-law  limitation  against 
fraud ;  that  must  be  on  all  hands  admitted.  No  time,  say  the  Scotch 
lawyers,  can  be  taken  as  a  bar  to  an  action  of  reduction  like  this, 
unless  time  and  acquiescence  be  specially  pleaded.  A  party  mean- 
ing, say  they,  to  avail  himself  of  the  topic  of  time,  must  do  it  by  a 
plea,  and  must  either  succeed  altogether,  or,  I  suppose  they  mean  to 
add,  fail  altogether.  I  cannot  go  so  far  as  that ;  I  too  say,  that  no 
time  will  run  to  protect  and  screen  fraud.  I  too  say,  that  a  court  of 
equity  will  overleap  the  barrier  of  time  to  get  at  the  fraudulent  par- 
ties and  their  deeds,  and  to  undo  those  deeds,  and  to  prevent  any 
one,  whether  accomplice  or  innocent,  from  profiting  by  the  fruits  of 
fraud.  I  too  say,  therefore,  that  the  length  of  time  which  has  elapsed 
is  not  a  bar  to  this  suit  But  that  it  should  not  enter  into  our  con- 
sideration ;  that  it  is  to  be  wholly  dismissed ;  that,  as  a  suggestion,  it 
is  to  have  no  effect  upon  us  in  moulding,  as  it  were,  in  influencing 
the  frame  of  mind  in  which  we  shall  be  when  we  are  to  consider  the 
rest  of  the  case,  either  as  a  jury  upon  the  facts,  or  as  judges  upon 
the  law ;  to  that  proposition  I  cannot  assent  The  parties  are  all 
dead  long  and  long  ago.  The  party  accused,  Walter  Irvine,  died 
nine  years  before  the  action  was  commenced ;  of  the  other  parties 
who  survived,  the  latest  died  four  years  before  the  action  was  com- 
menced, and  all  their  agents  and  men  of  business  are  in  their  graves. 
Every  one  who,  by  parol  testimony,  could  have  shed  any  light  upon 
this  transaction,  has  gone.  The  action  is  brought  thirty-seven  and 
thirty-nine  years  after  the  fraud  is  alleged  to  have  been  committed, 
and  forty-six  and  forty-eight  years  after  that  fraud  is  alleged  to  have 
been  committed  the  nrst  trial  by  a  jury  takes  place,  and  the  matter 
of  fact  of  the  fraud  is  to  be  submitted  to  that  jury.  Am  I  not  to  take 
into  account  this  grievous  injury  tp  the  party  charged?  I  do  not 
mean  to  the  memory  of  Walter  Irvine,  and  the  feelings  of  his  sur- 
viving family,  but  to  the  parties  charged,  and  sought  to  be  ousted  of 
their  property  under  those  deeds.  Am  I  to  dismiss  that  entirely  from 
my  consideration,  and  to  deal  dryly  with  all  the  facts  and  all  the  law 
of  this  case  exactly  as  if  it  had  haj^ned  three  or  four  years  before 
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the  action  was  brought,  or  perhaps  as  many  months  ?     I  cannot  so 
that  length ;  on  the  contrary,  I  hold  that  it  is  most  material  —  and  I 
feariessly  lay  down  this  to  be  the  law  of  Scotland,  as  well  as  of  Eng- 
land— that  in  such  circumstances  of  lying  by,  if  there  be  no  expla- 
nation, if  there  be  no  satisfactory  account  of  it,  and  that  the  party 
here  and  his  advisers  are  well  aware  of  that  topic  is  clear,  for  they,  in 
their  summons,  set  forth  a  reason  to  excuse  it,  which  is  no  reason  at 
all,  that,  until  the  chancery  suit  was  decided,  which  I  did  not  dispose 
of  finally  till  1833,  they  could  not  bring  the  action.     Why  could  not 
they?     They  did  not  choose,  because  they  did  not  know  exactly 
whether  it  would  be  worth  their  while  ;  but  that  is  not  a  reason  to 
excuse  the  delay ;  it  is  not  even  a  topic  of  argument     I  say  I  lay 
down  this  fearlessly  as  the  law  of  this  country  and  of  Scotland,  and 
of  every  country  having  an  enlightened  and  rational,  and  I  may  say 
a  civilized,  system  of  jurisprudence,  that  in  such  a  case  as  this  the 
party  must  be  held  to  the  very  stinted  proof  in  regard  to  the  facts ; 
but  that  is  not  aU,  but  that  also  in  regard  to  the  pleading,  to  the 
shaping  of  the  action,  which  is  his  own  choice,  though  he  cannot 
choose  the  facts,  he  shall  be  held  most  rigorously  to  the  principles  of 
strict  logical  pleading.     It  is  a  case  in  which  I  would  hold  him  as 
tight  as  if   it  were  a  question  of  an  indictment  for   perjury,  and 
assignments  of  perjury  were  required  that  A.  B.  did  falsely  swear, 
whereas,  in  truth  and  in  fact,  so  and  so.     It  is  a  case  in  which,  as 
Lord  Mansfield  once  said  when  similarly  circumstanced,  though  not 
in  respect  of  time  or  of  fraud,  "  I  would  hold  the  party  to  the  ticking 
of  a  <  and  the  dotting  of  an  i  in  his  pleadings."     Unfortunately,  my 
fords,  this  does  not  appear  to  have  been  the  view  taken  of  it  by  the 
learned  judges  in  the  court  below.     The  lord  president,  who  entirely 
disapproved  of  the  verdict,  and  who  alone  of  the  four  judges  pronounced 
a  very  positive,  clear,  and  unhesitating  opinion  one  way,  relies  very 
much  and  largely  upon  the  point  of  time.     Lord  Mackenzie  alone  of 
the  other  three  makes  any  allusion  to  it^  and  he  says,  "  Delay  is  less 
material   in  this  cause,  because  the  evidence  is  documentary,  and 
Htera  scripta  manet,  and  therefore  this  objection  is  of  no  great  force." 
It  might  have  occurred  to  his  lordship,  as  it  does  to  me,  that  it 
might  have  been  not  wholly  documentary,  if  the  action  had  been 
hrought  three  or  four  years  after  the  alleged  fraud  was  committed., 
lord  Fullerton  says  nothing  of  time  at  all,  though  the  lord  president 
seems  to  have  thought  it  to  be  entirely  decisive ;  at  least  the  lord, 
president  says  it  is  such  that   it  would  be  nothing  but   a   severe 
criminal  infliction,  and  it  is  a  point  which  Lord  Mackenzie  himself 
thinks  it  right  to  deal  with.     This  is  what  they  say  upon  the  time, 
then ;  upon  the  case  itself.  Lord  Jeffreys  says  there  is  a  great  hard- 
ship.    But  of  what  kind?    On  account  of  the  magnitude  of  the  sums 
and  the  reputation  and  character  involved  ?     But  he  does  not  niake 
the  least  mention  of  the  greatest  hardship  of  all,  namely,  the  lapse  of 
seven  or  eight  and  thirty  years.     These  learned  judges,  I  must  say, 
though  it  is  not  now  material,  it  is  comfortable  to  think  of  it  in  the 
(x>nclu8ion  at  which  I  have  arrived,  and  to  which  I  wish  your  lord- 
I  to  come,  —  one  of  them,  Lord  Mackenzie,  says,  **  Looking  at  it 
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altogether,  I  cannot  say  the  verdict  is  grossly  wrong;  I  do  not 
say  if  I  had  been  on  the  jury  I  would  have  given  the  same  verdict, 
but  I  cannot  say  they  are  grossly  wrong."  J±e  adds,  Lord  Fullerton 
says,  "  There  is  no  doubt  that  the  case  in  evidence  is  much  weaker 
than  the  case  averred  upon  the  record,  and  he  goes  chiefly  on  the 
concealment,  making  little  reference  to  the  other  point"  Lord  Jeffrey 
says,  "  On  all  grounds  there  is  great  room  for  diversity  of  opinion. 
The  court  might  diffier  from  the  jury,  but  that  is  not  enough." 

Then  he  sums  up :  "I  rather  think  that  the  impression  on  my 
mind  is,  that  the  arrangements  were  not  fairly  obtained."  These 
things  go  entirely  to  the  merits  of  the  case.  In  point  of  fact  we  are 
only  upon  the  record ;  at  the  same  time  I  feel  great  comfort  and 
satisfaction  in  looking  over  the  mass  of  evidence,  and  looking  at 
these  opinions  of  the  judges  in  feeling  perfectly  dear,  that  if  I  had 
been  in  the  court  below  I  should'  have  agreed  with  the  clear  opinion 
of  the  learned  lord  president,  differing,  1  will  not  say  from  the  very 
clear  opinion,  but  from  the  very  hesitating  and  hardly  perfectly 
formed  opinion  of  the  other  three  judges,  who  dissent,  and  only  dis- 
sent so  far,  without  pledging  themselves  to  any  diflerence  upon  the 
merits,  as  to  say  that  they  do  not  think  the  jury  were  so  clearly  what 
they  call  grossly  wrong  as  would  justify  sending  it  again  for  tnaL 

We  now  therefore  come,  my  lords,  to  the  record,  upon  which  every 
thing  turns,  and  as  your  lordships  sit  upon  some  very  important  busi- 
ness at  five  o'clock,  and  I  shall  not  be  able  by  that  time  to  finish 
what  I  have  to  add  to  my  statement,  which  I  thought  it  very  ma- 
terial to  make  fully  upon  the  law  of  the  case  before  proceeding  to 
what  must  be  the  ground  of  the  motion  with  which  I  am  about  to 
conclude  for  a  reversal,  I  think  that  the  more  convenient  course  would 
be  that  I  should  finish  any  observations  to-morrow  rather  than  to-day. 
Therefore,  if  it  is  your  lordships'  pleasure,  we  will  conclude  the  con- 
sideration of  this  case  to-morrow ;  the  case  is  one  of  great  anxiety, 
and  it  is  very  fitting,  therefore,  that  I  should  state  the  conclusion  at 
which  I  have  arrived.  If  I  should  not  to-morrow  be  able  to  move 
the  judgment,  I  have,  in  case  of  accident,  announced  the  conclusion 
to  which  I  have  come,  as  I  did  in  that  very  case  of  Leith  v.  Irvine^ 
the  inquiry  having  lasted  twenty-five  days  before  me.  I  would  not 
expose  the  parties  to  the  expense  and  delay  of  a  rehearing  when  it 
had  arrived  at  the  last  stage.  I  shall,  therefore,  conclude  my  obser- 
vations to-morrow,  either  at  the  sitting  of  the  court  or  at  the  close  of 
the  court,  whichever  is  most  convenient  to  the  parties,  taking  a 
course  of  which  we  have  many  examples.  Lord  Eldon  in  the  i£w> 
burgh  case  and  others.  Lord  Eldon  has  repeatedly  broken  off  in  the 
middle  of  a  judgment  purtker  consideration  postponed. 

Friday,  August  2, 1850.  Lord  Broughabc  I  had  yesterday  gone 
through  the  two  important  points  of  the  lapse  of  time,  snd  the  state 
of  the  pleadings,  and  it  remains  for  me  to  apply  the  principle  which 
I  then  laid  dowti  to  thb  particular  case,  and  to  this  particular  record. 
When  I  stated  my  opinion  with  respect  to  the  record,  the  double 
question  involved  in  the  issue,  and  the  single  finding  for  the  pursuer 
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upon  the  whole  matter,  I  might  have  illustrated  it,  as  one  or  two 
special  pleaders  with  whom  I  have  had  communication  upon  the 
subject  have  illustrated  it,  by  applying  to  it  the  rules  of  pleading 
here.  Suppose  an  action  is  brought  upon  a  bond,  and  the  defendant, 
in  order  to  escape  from  the  obligation  of  his  bond,  specially  pleads 
this,  that  it  was  obtained  from  him  by  the  obligee,  the  plaintiff,  by 
means  of  fraudulent  misrepresentation  or  fraudulent  concealment 
Suppose  fraudulent  misrepresentation  is  the  ground  of  one  special 
plea,  and  fraudulent  concealment  of  another ;  and  suppose  the  fraud- 
ulent misrepresentation  is  stated  validly  and  unobjectionably, — 
fraudulent  misrepresentation  inasmuch  as  so  and  so  was  said  or 
represented  by  the  obligee  contrary  to  the  truth,  and  contrary  to  his 
knowledge  of  what  the  truth  was, — if  the  verdict  were  upon  that 
count,  no  question  it  would  stand  for  the  defendant  But  suppose 
there  were  another  count  setting  forth,  as  an  excuse  for  the  non-pay- 
ment, fraudulent  concealment,  inasmuch  as  so  and  so,  and  then 
something  were  set  forth  which  amounted  to  no  fraudulent  conceal- 
ment, either  because  there  was  no  duty  to  disclose  it,  or  because  the 
statement  was  felo  de  se^  and  showed  in  itself  that  there  was  no 
fraudulent  concealment,  —  past  all  doubt,  no  verdict  could  stand  on 
that  count.  Then,  suppose  a  verdict  were  given  upon  both  counts, 
without  distinction,  and  the  judgment  were  entered  up  upon  that 
verdict  generally,  without  distinguishing  on  which  of  the  two,  or 
whether  upon  both,  only  negativing  that  it  was  upon  neither,  that 
would  be  this  case. 

Well,  then,  past  all  doubt,  upon  a  writ  of  error  that  could  not 
stand.  Then  the  question  would  be,  whether  to  give  judgment  for 
fte  plaintiff  in  consequence  of  the  badness  of  tiie  verdict  and  the 
judgment,  or  to  award  a  repleader,  or  to  award  a  venire  de  novo.  A 
repleader  could  not  be  awarded,  because  it  would  be  in  favor  of  the 
party  who  had  made  the  first  fault  in  the  pleading,  and  it  would  be 
contrary  to  all  rules  of  pleading  to  award  a  repleader.  A  repleader 
is  excluded.  Venire  de  novo  could  not  be  awarded,  because  it  must 
be  upon  the  same  record  and  the  same  issue,  and  non  constat  that 
tiie  jury  would  not  return  the  same  verdict,  for  you  have  no  means 
of  compelling  the  jury  to  separate  the  one  from  the  other  of  the 
issues,  and  to  return  a  special  verdict  Consequently  there  must  be 
in  that  case  judgment  for  the  plaintiff,  that  is  to  say,  judgment 
^inst  the  plea  —  that  is  to  say,  judgment  against  the  defence, 
testing  upon  the  ground  of  fraudulent  misrepresentation  or  fraudu- 
lent concealment  Now  that  is  just  the  case  here,  except  that  here 
it  is  the  defendant,  there  it  is  the  plaintiff;  because  here  it  is  the 
defendant  who  is  claiming  the  benefit  of  that  rule,  there  it  would  be 
the  plaintiff  claiming  the  benefit  of  that  rule  as  against  the  plea  in 
justification  of  non-payment 

However,  I  have  stated  already  that  it  is  most  satisfactory  to  me 
not  to  find  that  it  is  necessary  to  decide  the  cause  upon  that  point 
also.  I  have  stated  enough  with  respect  to  the  time.  I  have  stated 
the  principle  to  be,  of  which  there  is  no  question,  that  the  mere  lapse 
of  tune  is  no  bar  in  case  of  fraud.     That  time,  for  aught  I  know, 
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may,  according  to  the  Scotch  rules,  have  been  necessary  to  be  pleaded, 
and  it  is  not  pleaded.  That  is  in  the  nature  of  a  plea  of  acquiescence, 
or  homologation,  as  it  is  called,  with  acquiescence,  that  is  not  pleaded. 
But  although  no  bar,  either  here  or  in  Scotland,  although  it  may  by  the 
Scotch  rules  be  necessary  for  the  party  to  plead  it  in  order  to  avail 
himself  of  it  as  an  answer  to  the  action,  it  is  still  most  material,  not 
only  for  the  jury,  and,  upon  the  new  trial,  for  the  judges,  with  which 
we  have  nothing  to  do,  upon  the  question  of  fact,  but  it  is  most 
material  upon  the  question  of  pleading  also ;  and,  as  Lord  Mansfield 
said,  in  the  case  that  I  referred  to  yesterday,  usmg  the  expression,  it  is  a 
case  in  which,  upon  the  record,  I  would  hold  the  party  to  the  ticking 
of  a  ^  or  the  dotting  of  an  t.  With  these  views  let  us  now  look  at 
this  cause,  and  I  must  say  that  it  does  not,  upon  the  best  considera- 
tion which  I  have  been  able  to  give  to  it,  appear  to  me  to  be  at  all 
necessary  to  hold  the  party  to  that  rigorous  closeness;  it  does  not 
appear  to  me  to  be  at  all  necessary,  in  order  to  support  the  judgment 
which  I  am  about  to  move  your  lordships  to  pronounce,  to  appeal  to 
the  length  of  time  which  has  elapsed,  the  decease  of  all  the  parties, 
the  decease  of  all  their  agents,  and  of  all  persons  connected  with  it, 
for  even  that  de  recerUi,  this  record  would  not  have  been  sufficient, 
according  to  any  closeness  and  strictness  of  procedure  to  which  the 
party  might  have  been  held. 

What  I  have  to  state  resolves  itself  into  five  heads :  first,  the 
general  allegations  contained  in  the  fifth,  sixth,  and  seventh  articles 
of  the  condescendence,  but  into  which  I  need  not  enter  so  much  at 
large,  because  I  shall  afterwards  have  to  deal  with  the  same  subject 
matter  under  the  other  heads ;  secondly,  with  respect  to  the  mortgage 
debt  on  this  estate ;  thirdly,  with  respect  to  the  misrepresentation,  — 
and  hitherto  I  am  upon  fraudulent  misrepresentation,  —  the  charge 
that  Walter  Irvine  represented  himself  as  having  given  1200^  to 
Christopher,  whereas  he  gave  also  a  bond  releasing  a  debt ;  fourthly, 
the  correspondence  which  took  place  with  one  of  his  sisters  with 
respect  to  the  opinion  of  Sir  Arthur  Pigot  (then  Mr.  Pigot)  and  of 
Mr.  Brown,  an  attorney,  also  stated  as  a  misrepresentation,  partly  a 
misrepresentation  and  partly  a  concealment  —  a  concealment  of  the 
27th  of  April,  when  he  wrote  after  having  had  Mr.  Pigot's  opinion, 
which  differed  from  Mr.  Brown's,  and  he  gave  Mr.  Brown's  and  not 
Mr.  Pigot's  —  a  misrepresentation,  therefore,  but  a  concealment,  in 
as  far  as  having  set  Mr.  Brown  right  upon  the  point  of  there  being 
sisters  as  well  as  brothers,  he  did  not,  when  he  had  set  him  right, 
communicate  that  fact.  Also  the  concealment  that  took  place  with 
respect  to  the  transaction  between  Christopher  and  himseld  That 
transaction  gives  rise  to  the  two  statements  —  first,  the  allegation 
of  misrepresentation,  as  if  he  had  said  he  had  given  1200/.,  whereas 
he  gave  1200/.  plus  the  release  of  the  debt  due ;  and,  secondly,  the 
concealment  of  what  he  actually  did  give  to  Christopher  for  his  share 
of  the  personalty.  Lastly,  in  the  fifth  place,  we  come  to  the  deed  of 
assignation  to  Mrs.  Burn,  which  stands  upon  a  separate  ground. 
When  I  have  gone  through  those  different  heads,  I  shall  have  ex- 
hausted the  case. 
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Now,  witli  lespect  to  the  statements  in  the  fifth,  sixth,  and  seventh 
articles  of  the  condesoendence,  if  you  take  the  memorial  which  is 
given  in  page  41  of  the  appellant's  case,  it  is  found  that  the  state- 
ment in  article  5  of  the  condescendence  is  not  contrary  to  the  fact, 
when  coapled  with  what  the  memorial  discloses,  Which  is  to  be  taken 
IS  a  corainunication  made  by  Walter  Irvine,  and  not  only  as  a  com- 
monication  in  point  of  fact  made,  but  as  a  communication  set  forth 
upon  tlie  pleadings  to  have  been  made,  and  forming  part  and  parcel, 
therefcnre,  of  the  alleged  misrepresentation.     Then  comes  the  conde- 
Bcmdence  article  6,  wherein  it  is  said  that  Walter  Irvine  stated  him- 
self on  oath  in  the  Court  of  Chancery  in  a  proceeding  in  chancery,  the 
mortgage  debt,  as  in  1797,  amounting  to  30,000i  or  thereby,  and  that 
by  the  final  report  by  the  master  of  chancery,  it  was  subsequently 
ascertained  "that  it  was  22,000/.  vnth  interest  on  20,000/."     Now,  1 
shall  afterwards  have  occasion  to  refer  to  the  memorial  in  page  42  of 
this  case,  which  is  part  of  the  statement  for  the  pursuer  and  against 
the  defender ;  I  shall  have  to  deal  with  it  separately  immediately, 
therefore  I  need  not  enter  further  into  it  now  than  to  state,  upon  the 
whole,  these  two  articles,  (the  fifth  and  sixth.)     When  you  take  the 
statement  on  page  41  and  the  statement  on  page  42  together,  they  do 
not  set  forth,  in  my  opinion,  with  any  distinctness  whatever,  if  at  all, 
the  charge  of  misrepresentation.     Then  we  come  to  the  seventh  arti- 
cle, which  I  must  say  is  a  very  extraordinary  one,  and  calls  for  an 
expression  at  least  of  astonishment  on  the  part  of  the  judge  who  con- 
siders it,  recollecting  the  importance  of  the  matter  with  which  we  are 
dealing,  and  the  absolute  necessity  of  some  clear  and  intelligible  and 
oonsisteut  specification.     "  The  said  Walter  Irvine  as  having,  or  pre- 
tending, right  to  the  said  mortgage  debt,  was  found  by  the  said  master 
to  have  received  payment  of  the  whole  of  this  debt,  both  the  principal 
and  interest  out  of  the  estates  of  the  said  John  Leith,  being  the  pro- 
dace  of  the  old  and  new  Grange  plantation  prior  to  1819.''     Nineteen 
years  after  the  deed  in  question,  and  he  is  to  be  charged  with  pre- 
science, he  is  to  be  charged  with  a  foreknowledge,  forsooth,  in  the  year 
1798  with  respect  to  one,  and  in  the  year  1800  with  respect  to  the 
otha:,  21  years  and  19  years  respectively,  of  what  was  to  be  the  prod- 
uce of  the  crops  of  that  very  legular,  established  and  uniform  culti- 
vation, namely,  that  of  a  West  Indian  estate,  where  there  are  no  torna- 
does, where  there  are  no  earthquakes,  where  there  are  no  changes  of 
weather,  where  every  thinff  is  as  regular  and  mechanical  as  clock-work, 
as  if  it  were  a  farm  in  Noirolk,  or  a  farm  in  the  East  Lothians.     That  is 
what  he  is  expected  to  have  had  a  foreknowledge  of  in  the  ye€ur  1798, 
when  he  obtained  the  one  deed;  and  in  the  year  1800  when  he  obtained 
the  other.     However,  I  dwell  not  upon  that,  because,  of  course,  the  pres- 
ent respondent  does  not  mean  to  say  liiat  it  is  upon  that  extraordinary 
statement  he  depends.     And  let  me  add  another  thing  with  respect 
to  the  carelessness  with  which  these  pleadings  are  framed.    One  would 
have  thought  that  if  you  wanted  to  charge  parties  with  a  gross  fraud, 
you  ought  to  have  been  a  little  more  careful.     What  do  you  think  of 
people  who  actually  aver  in  their  summons  that  the  cause  of  Leith  v. 
mine  was  carried  by  appeal  to  the  House  of  Lords,  and  decided  by 
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the  House  of  Lords  on  the  30th  of  March,  1833?  Nothing  of  the 
kind.  No  appeal  was  made,  they  ought  to  have  known  that;  they 
ought  to  have  informed  themselves  of  that ;  when  they  charged  their 
fellow-Christians,  their  fellow-men,  with  gross  frauds,  they  ought  to 
take  a  little  trouble  to  see  what  they  are  about,  and  especially  when 
they  rely  upon  the  chancery  proceedings  as  their  excuse,  and  say  that 
until  the  chancery  case  was  over  they  did  not  choose  to  bring  this 
action,  or  could  not  bring  it,  or  were  prevented,  which  is  not  true ; 
they  were  not  prevented,  they  did  not  choose  to  bring  it  till  it  was  all 
over ;  they  wanted  to  see  what  they  were  to  gain  by  it,  and  how  much. 
There  was  an  appeal,  no  doubt,  in  the  Chancery  Court  I  suffered 
under  that  appeal  tor  twenty-five  days.  That  was  an  appeal,  but  not 
an  appeal  carried,  as  the  summons  indistinctly  sets  forth,  in  so  many 
words  from  the  Court  of  Chancery  to  the  House  of  Lords,  and  decided 
in  the  House  of  Lords  on  the  30th  of  March,  1833.  No  such  thing ; 
it  never  came  near  us ;  there  was  no  appeal ;  it  was  an  appeal  from 
Sir  John  Leach,  as  master  of  the  rolls,  to  me,  as  lord  chancellor,  and 
I  decided  it  on  the  30th  of  March,  1833.  No  doubt  about  that ;  and 
that  is  the  knowledge  I  have  of  this  case,  and  which  has  helped  me 
not  a  little  in  going  through  it.  My  lords,  I  do  not  mean  to  say  that 
goes  to  the  question  with  which  we  are  now  dealing,  but  I  give  it  in 
passing,  to  show  the  great  and  culpable  carelessness  and  remissness 
which  seems  to  have  presided  over  the  whole  of  this  extraordinary 
case — a  case,  of  all  others,  where  time  is  material — a  case,  of  all  oth- 
ers, requiring  the  greatest  care  and  the  most  deliberate  and  cautious 
circumspection. 

I  now  come  to  the  second  head,  which  is  the  main  ground  of 
the  charge  of  misrepresentation.  That  is  in  article  6  of  the  con- 
descendence, to  which  I  have  already  referred,  where  Walter  Irvine 
is  said,  in  certain  proceedings  in  the  Court  of  Chancery,  no  doubt  it 
was  his  business,  to  have  stated,  as  representing  Charles  Irvine,  his 
brother  deceased,  the  mortgaged  debt  due  at  30.000Z.  or  thereby.  Now, 
upon  this  I  would  remark,  that  if  it  was  intended  to  charge,  as  it  is, 
TArilful  misrepresentation  of  the  mortgage  debt,  the  obvious  course 
was  not  to  insinuate  or  leave  room  for  inference,  from  circumstances 
merely,  but  directly  to  aver  that  he,  Walter  Irvine,  represented  one 
thing,  when  he  at  that  time,  and  so  representing,  knew  another  thing 
to  be  the  fact ;  that  he  knew  the  value  to  be  this  when  he  represented 
it  to  be  that ;  or  that  he  represented  it  as  one  thing  while  he  knew  it 
to  be  another  thing.  This  is  not  done,  but  things  are  stated  from 
which  it  may  be  gathered  inferentiaHy  that  his  representation  was 
incorrect  Now,  this  is  the  very  highest  that  we  can  put  the  aver- 
ments at,  namely,  that  things  are  stated  irom  w^hich  it  may  be  gath- 
ered that  Walter  Irvine's  representations  were  incorrect,  and  incorrect  to 
his  own  knowledge.  But  when  we  take  all  these  accounts  together,  they 
do  not  even  amount  to  this,  for  they  end  in  averments  which  are  quite 
destructive  of  the  allegation  of  misrepresentation.  The  allegation, 
taken  altogether,  is  self-destructive  as  an  allegation  of  misrepresenta- 
tion, just  as  if  one  were  to  say,  "  You  pretend  to  rate  the  value  at 
1000/.  when  it  is  in  fact  twice  500/.,  and  so  you  deceive."    But  a  state- 
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ment  that  a  thing  is  1000/.  does  not  deceive  persons  when  yon  aver, 
as  the  ground  of  that  deception  and  misrepresentation,  when  instead 
of  1000^  it  is  twice  500^  That  is  self-destructiye  as  an  averment  of 
misrepresentation.  Nay,  in  most  cases  there  was  no  representation! 
bat  only  an  estimate,  conjectural,  which  of  necessity  and  ex  vi  termini 
was  conjectoral.  Now  look  at  article  6,  and  compare  that  article  with 
the  memorial ;  there  the  mortgage  debt  is  attested  to  have  been  stated 
at  30,000i,  whereas  the  report  of  the  master  found  it  to  be  22,841Z. 

Compare  that  with  the  memorial  at  page  42 :  "  It  may  be  further 
necessary  to  observe,"  —  now  this  is  just  as  much  parcel  of  the  alleged 
misrepresentation  as  if  it  had  been  contained  in  the  summons  or  the 
condescendence,  because  it  is  imported  into  it  by  way  of  reference. 
Walter  Irvine  is  condescended  upon  as  having  made  a  representation 
by  means  of  this  memorial :  "  It  may  be  further  necessary  to  observe 
in  regard  to  the  debt  due  from  the  estate  of  Mr.  Leith  to  Mr.  Irvine, 
that  the  accounts  of  his  intramissions  are  not  yet  finally  settled,  nor 
is  it  expected  they  will  but  in  the  Court  of  Chancery;"  which 
proved  too  true,  and  they  were  not  finally  settled  till  the  30th  of  March, 
1833.  The  balance  due  to  Mr.  Irvine,  was  supposed  by  himself  to  be 
37,000/.  or  38,000/. ;  and  from  the  before-mentioned  transaction  en- 
tered into  between  Mr.  Christopher  Irvine  and  the  attorney  of  Gren- 
eral  Leith,  it  will  have  been  observed  the  appraisement  of  the  estate 
of  Old  Grange  amounted  to  31,026/.  14^.  4d.,  and  that  estate  was 
delivered  over  in  due  form  to  Mr.  Irvine  in  part  of  his  debt  Now 
let  OS  look  at  article  28,  in  page  18.  These  affairs  having  not  been 
accepted,  Walter  Irvine,  on  the  29th  day  of  January,  1800,  wrote  a 
letter  to  hb  sisters,  Mrs.  Kirkpatrick  ana  Miss  Irvine.  This  is  the 
letter  on  which  reliance  is  placed,  as  showing  misrepresentation,  in 
which  he  thus  mentions  the  settlement  he  had  made  with  his  sister, 
Mrs.  Bum,  and  his  brother  Christopher.  I  do  not  go  upon  that,  be- 
cause that  comes  under  the  other  head  —  under  the  head  of  conceal- 
ment—  at  which  I  have  not  yet  arrived ;  but  the  following  is  stated  as 
the  representation.  In  this  letter,  says  the  condescendence,  he,  Walter, 
mentioned  the  mortgage  upon  the  property  in  these  terms.  Now  here 
is  the  representation,  the  inconsistency  of  which,  with  the  fact  to  his 
knowledge,  is  to  be  the  ground  of  impeachment  We  will  suppose  the 
Grange  debt  still  to  be  from  15,000/.  to  20,000/. ;  call  it  18,000/.  Can 
any  man  w^ho  knows  the  meaning  of  words,  who  is  ever  so  little  ac- 
quainted with  the  force  of  language,  whether  technical  or  in  common 
parlance,  fancy  for  a  moment  that  this  is  a  representation  ?  It  is  an 
estimate,  and  a  very  conjectural  estimate,  and  an  estimate  which  leaves 
a  large  margin  for  conjecture.  He  does  not  say  it  is  15,000/, ;  he  does 
not  say  it  is  18,000/.  /  he  does  not  say  it  is  20,000/. ;  but  he  says  it  is 
from  15,000/.  to  20,000/.  Call  it  splitting  the  difference,  and  inaccurately 
splitting  the  difference,  18,000/,  /  and  how  does  he  preface  it  ?  Not,  it 
is  so ;  not,  I  tell  you  it  is  so ;  not,  I  represent  it  as  being  so.  We  will 
suppose  the  Grange  debt  Can  any  thing  be  more  manifest  than  that 
that  is  any  thing  rather  than  a  misrepresentation  ?  It  is  actually  say- 
ing, «  Put  it  at  so  much ;  I  do  not  know  what  it  is,  but  I  will  take  it 
to  be  so  much ;  it  is  from  15,000/.  to  20,000/ ;  suppose  it  be  18,000/.** 
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Hen  it  goes  on  in  article  29,  wiiich  also  refers  to  it :  ^  And  in  regatd 
to  the  Grange  debt"  The  first  part  of  this  article  relates  to  the  trans- 
action with  Christopher,  which  I  reserve  for  the  next  head  of  my 
argument ;  but  this  is  the  part  that  refers  to  this  representation :  ^  And 
in  regard  to  the  Granj^  debt,  instead  of  18,000/.  it  was  estimated  bj 
Walter  Irvine  himseli,  judicially  on  oath,  within  eighteen  months  of 
the  time  when  he  wrote  this  letter,  at  30,00W."  vTeHj  he  might  hav« 
been  quite  right  at  the  one  time  in  estimating  it  at  18,000/.  and  at  the 
other  at  30,000/.,  and  a  man's  estimate  at  different  times,  varying  from 
the  one  to  the  other  date,  is  not  proof  that  he  made  tide  facto  represen* 
tation  at  the  one  time,  and  that  he  de  facto  knew  it  at  that  time,  for 
he  may  have  known  it  quite  diflferentiy  when  in  the  Cotnrt  of  Chan- 
eery  he  came  to  swear  to  it  The  result,  then,  by  these  statements, 
BO  taken  together,  and  which  are  made  as  averments  of  misrepresen- 
tation, is  this:  Walter  Lrvine  estimated  the  debt  at  18,000/.;  he 
claimed  30,000/. ;  he  fully  and  distinctiy  stated  to  his  sisters  that  Mr. 
Leith  or  his  agent  set  it  at  17,622/.  in  the  year  1792 ;  he  as  fully  stated 
to  them  that  Charles  Irvine  believed  it  to  be  between  37,000/.  and 
88,000/. ;  that  is  in  the  statement  of  the  pursuer  that  he  said  so ;  he 
himself,  in  his  answer  in  chancery,  set  it  at  30,000/.,  and  claimed  that 
sum ;  but  in  that  chancery  suit,  nearly  forty  years  after  the  arrange- 
ment with  his  sisters,  the  amount  was  found  to  be  22,841/.,  at  which 
sum,  on  the  final  hearing  of  the  appeal,  I,  and  not  the  House  of 
Lords,  determined  it,  and  decreed  accordingly. 

This  is  somewhat  less  of  a  misrepresentation,  therefore,  than  the 
case  which  I  put  of  the  1000/.  and  twice  500/.  /  it  is  rather  as  if  the 
charge  of  misrepresentation  were  stating  the  1000/.  when  the  real 
value  was  600/. ;  for  it  is  an  allegation  that  Walter  Irvine  had  given 
m  the  sum  of  37,000/.  or  38,000/.  instead  of  22,841/.,  or  some  14,000/. 
or  16,000/.  more  against  himself  than  it  really  was,  or  than  he  conld 
know  it  to  be,  unless  he  were  gifted  with  a  foreknowledge  of  my  decree, 
made  nearly  forty  years  after  his  alleged  misrepresentation,  and  nine 
years  after  he  had  gone  to  his  grave.  As  to  what  he  is  averred  in 
article  28  to  have  said  in  his  letter  of  the  29th  of  January,  1800,  it  is 
plainly  not  an  averment  that  he  made  any  representation  at  all  for 
the  reasons  I  have  already  given  in  dealing  with  that  conjectural 
statement,  that  conjectural  estimate,  and  nothing  else. 

Thirdly,  the  other  charge  of  misrepresentation  is,  that  Walter  Irvine 
represented  himself  as  having  given  1200/.  to  Christopher  in  his  trans- 
action or  accounts  with  that  brother,  and  this  is  to  be  found  in  article 
28,  at  p.  18.  Now  let  us  see  how  that  is  set  forth.  It  signifies  noth- 
ing; what  was  the  fact? — but  let  us  see  how  it  is  set  forth :  "  I  think 
it  necessary  to  inform  you** — now  this  is  a  letter  giving  an  account 
after  these  events  of  their  having  happened  —  "I  think  it  necessary 
to  inform  you,  the  settiement  I  made  with  Mrs.  Burn  stands  thus : 
loo/,  a  year  annuity  to  be  paid  on  the  joint  lives  of  her  and  her  hus- 
band in  licfu  of  her  rights ;  to  our  brother  Christopher  I  paid  "  —  not  I 
have  bargained  for  or  bought  it,  but  "  I  paid  12,000/.  twelve  months 
after  he  made  the  assignment  As  for  Mrs.  Wardrobe,  I  never  gave 
her  a  farthing."    But  ought  not  this  to  have  been  set  forth  thus :  that 


Digitized  by 


Google 


HOUSE  OF  LORDS,  1860-51.  33 

^  Inrnie,  or  Douglas,  4  others,  Appellants ;   Ki^patrick,  Bespondent 

he  had  said, "  To  our  brother  Christopher  I  paid  12,000/.,  and  no  more, 
as  a  consideration  for  his  share"?  It  is  not  so  set  forth ;  it  is  set  forth, 
"  To  our  brother  Ciiristopher  I  paid  12,000/.  twelve  months  after  he 
made  the  assignment"  He  is  not  there  alleged  to  have  given  the 
terais  of  his  bargain  with  Christopher ;  he  is  not  talking  of  the  terms 
of  the  bargain ;  he  is  saying  nothing  about  the  terms  ot  the  bargain ; 
he  is  stating  the  facts,  that  twelve  months  after  that  bargain,  whatever 
that  bargain  was,  which  he  does  not  say  a  word  of,  he  paid  12,000/. 
to  this  brother,  which  is  not  denied  to  have  been  the  truth ;  but  in  the 
other  parts  of  the  sununons  and  condescendence  it  is,  in  fact,  stated 
to  have  been  the  truth ;  therefore  that  really  and  truly  goes  for  nothing. 

Next  come  we  to  the  grave  and  greater  charge  of  concealment 
Now,  the  case  stands  thus :  Christopher  owed  Walter  money  ;  it  is 
not  ascertained  how  much ;  it  is  called  5000/.  or  6000/.,  but  that  clearly 
means  currency ;  it  is  2000/.  or  3000/.  cash.  Christopher  and  he  ap- 
pear to  have  been,  and  they  are  stated  —  I  am  taking  it  only  from  the 
pleadings;  of  course,  I  cannot  travel  out  of  them  — to  have  been 
Tmon  very  cordial  and  amicable  terms,  to  have  lived  upon  the  footing 
ot  affection  in  which  brothers  ought  and  generally  do  live ;  there  seems 
to  have  been  little  or  none  of  that  affection  towards  the  sisters.  Chris- 
topher having  claims  upon  the  personalty,  he,  Walter,  bargains  with 
him  for  giving  up  those  claims  to  him,  Walter ;  and  as  to  the  bargain 
there  is  some  little  doubt  upon  even  the  pleadings,  and  I  cannot  go 
into  the  evidence,  whether  that  debt  was  ever  meant  to  have  been 
exacted  from  his  brother  Christopher ;  but,  be  that  as  it  may,  assume 
that  on  the  pleadings  it  is  stated  that  he  did  owe  him  money,  though 
that,  like  every  thing  else,  is  set  forth  rather  inferentially  than  defacto^ 
as  it  ought  to  be  in  such  a  case ;  assuming  that  he  owed  Walter 
money,  and  that  Walter  released  that  debt,  and  gave  him  1200/.  be- 
sides, and  that  there  was  added  —  for  that  is  also  stated  in  the  plead- 
ings—  that  he  pressed  upon  him  delicately,  calling  it  a  condition  of 
the  bargain,  200/.  a  year  for  his  life,  and  100/.  a  year  for  his  surviving 
widow  should  he  pre-decease  her,  that  that  was  added  ex  mera gratia; 
there  was  possibly  a  little  pressure,  but  at  all  events  there  is  the  trans- 
action as  it  stands  between  them. 

Now  the  charge  of  concealment  is  this,  (and  we  are  now  upon  con- 
cealment,) that  he  did  not  tell  the  whole  of  this  transaction  with  his 
brother  Christopher  to  his  sisters,  that  he  kept  them  in  ignorance  of 
it;  and  it  is  also  set  forth  that  Christopher,  what  is  called,  aided  him 
in  that  concealment ;  it  is  distinctly  stated  that  they  arranged  to  con- 
ceal the  transaction  from  the  sisters,  and  the  two  brothers  acted  upon 
this  arrangement  Christopher  aided  his  brother  Walter  in  misrepre- 
senting the  nature  of  the  ^settlement  between  them,  and  advised  his 
sisters  to  trust  themselves  in  Walter's  hands,  and  to  conhde  in  his 
generosity.  Now,  when  a  person  is  set  forth  as  an  accomplice  in  a 
uraud  as  accessory  to,  and  sharing  in,  the  commission  ol  a  fraud 
against  his  sisters,  one  expects  to  see  it  set  forth  how  he  shared.  The 
concealment  of  a  transaction  is  intelligible,  but  that  the  other  party 
aids  in  the  concealment  is  a  most  vague  and  indefinite  and  unsatisfac- 
tory averment    It  is  not  said  how  or  in  what  way,  but  at  all  events 
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this  is  the  avennent,  that  the  transaction  with  ChristophCT  l^  which 
Walter  became  entitled  to  Christopher's  share  upon  the  payment  of 
1200/.  and  releasing  a  debt,  was  not  communicated  by  him,  Walter, 
to  his  sister,  Mrs.  Burn,  or  to  his  sister.  Miss  Lrvine,  or  to  the  other 
two  sisters,  Mrs.  Wardrobe  and  Mrs.  Kirkpatrick,  at  the  time  or  before 
the  time  when  he  obtained  from  them  the  two  deeds,  from  Mrs.  Bum 
the  one,  and  from  the  other  sisters  the  other ;  and  it  is  said  that  keep- 
ing them  in  ignorance  of  the  value  of  what  he  was  getting  from  them 
for  the  ar^ment  is  by  way  of  inference  only  that  Christopher's  share 
was  worth  no  more  than  theirs,  and  that  if  Christopher's  share  was 
worth  the  debt  and  the  1200Z.,  their  share  must  have  been  worth  the 
debt  and  1200/.  It  is  not  denied  that  he  told  them  of  the  1200/. — 
that  is  admitted ;  but  it  is  said  as  one  of  the  charges  that  he  did  not 
tell  them  of  the  release  of  the  debt,  that  he  concealed  therefore  a  part 
of  the  transaction.  A  concealment,  to  be  material,  must  be  a  conceal- 
ihent  of  something  that  the  party  concealing  was  bound  to  tell.  It 
is  perfectly  evident  that  if  I  go  and  bargain  to  buy  a  property  with 
A.  B.,  ana  if  the  person  with  whom  I  bargain,  the  owner  ot  the  prop- 
erty, has  before  that  had  an  offer  of  1000/.  when  he  asks  me  1600/., 
and,  to  put  it  stronger,  if  he  had  hawked  it  in  every  part  of  the  land 
riiarket  mto  which  he  could  find  access,  and  has  found  no  person  to 
oflfer  him  more  than  1500/.  and  he  asks  me  2000/.,  I  have  no  right,  if 
I  give  him  the  2000/.,  to  bring  him  into  a  court  of  equity  as  having 
deceived  me  on  the  value  of  that  property  by  having  failed  to  inform 
me  that  others  had  only  offered  him  for  it  1500/.  /  that  he  had  tried 
to  get  a  better  price  for  it  and  had  failed  to  get  a  better  price  for  it ; 
and  that  yet  he  made  me  pay  2000/.  for  what  he  himself  ought  to  have 
known  he  had  never  been  able  to  get  al)ove  1500/.  for.  It  is  a  mode 
of  estimating  the  value  of  the  property  which  he  has  taken  himself; 
it  is  a  mode  of  estimating  the  value  of  the  property  which  does  not 
bind  him  and  -does  not  benefit  me.  It  might  be  his  perfect  right  to 
make  me  pay  2000/.  for  what  he  had  not  been  able  to  get  1500/.  He 
had  no  duty  whatever  either  at  law  or  morally  to  tell  me  what  he  had 
done.  His  concealment  of  what  he  had  done,  his  withholding  from  me 
the  knowledge  of  what  he  had  done,  is  no  argument,  even  much  less, 
id  no  ground,  of  equitable  relief  against  him  for  a  fraudulent  conceal- 
ment It  must  be  a  concealment  of  something  which  he  was  bound 
to  disclose.  And  Walter  Irvine,  past  all  possibility  of  doubt,  was 
not  bound  to  disclose  what  had  taken  place  between  him  and  his 
brother  Christopher.  But  observe,  I  am  putting  the  case  lower  than 
the  fact,  because  the  fact,  as  set  forth  in  the  record,  is  this :  that  the 
brother  did  not  stand  in  the  same  relation  towards  Walter  Irvine  in 
which  the  sbters  stood.  The  brother's  bargain  with  Walter  was  made 
up  partly  of  a  claim  of  right,  and  partly  of  the  favor  and  bounty  of 
Walter.  Walter  was  so  fond  of  his  brother  that  he  not  only  at  once 
released  the  debt,  and  gave  him  1200/.,  whether  it  was  worth  that  or 
not,  but  he  pressed  upon  him ;  he  insisted  upon  it,  says  the  averment 
in  the  condescendence ;  he  insisted  upon  his  taking  200/.  a  year  for 
himself,  and  100/.  for  his  widow,  should  his  wife  survive  him ;  all 
owing  to  kindness  and  favor  towaxds  that  brother  Christopher.    Did 
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the  sisters  stand  in  the  same  position  ?  Was  what  passed  between 
Walter  and  Christopher  any  rule  for  what  should  pass  between  Walter 
and  them  ?  No  such  thing.  What  passed  between  Walter  and  Chris- 
topher stands  upon  its  own  footing,  and  is  totally  independent  of,  and 
necessarily  unconnected  with,  what  was  passing  between  Walter  and 
his  sisters.  Therefore,  I  say  that  this  is  a  concealment  of  that  which 
the  party  was  not  bound  to  tell ;  it  amounts  to  absolutely  nothing 
whatever  material  that  is  alleged  thus  to  have  been  concealed.  I 
should  say  that  it  ought  to  have  been  set  forth  a  great  deal  more  par^ 
ticolarly,  even  if  it  had  been  so,  than  it  is  in  the  13th,  14th,  ISth, 
16th,  and  17th  articles.  But  not  a  word  of  all  this,  observe,  appears 
upon  the  summons.  Now  the  summons  ought  to  contain  that  which 
the  condescendence  specifies  more  minutely,  but  here  there  is  no  gen- 
erality whatever  under  which  tiiiscan  come  except  the  general  charge 
of  fraudulent  concealment.  It  should  have  been  set  forth  that  certain 
things  passed  between  Walter  and  Christopher,  which  he  was  bound 
to  communicate  to  his  sisters,  and  did  not  communicate  to  them,  and 
the  not  commrmicating  of  which  was  fraudulent.  The  statement  is 
not  by  any  means  so,  but  it  is  far  more  precise  than  that  of  misrep- 
resentation, with  which  I  have  dealt  Let  us  take  that  statement, 
tiierefore ;  let  us  put  it  as  high  as  we  can ;  and,  admitting  it  to  be 
validly  alleged,  let  us  see  whether,  when  taken  altogether,  it  amounts 
to  a  concesument  not  only  of  that  which  was  material  as  tending  to 
the  price  of  the  deeds,  the  making  of  the  deeds  with  his  sisters,  but 
whether  it  is  a  concealment  of  something  which  they  had  a  right 
from  him  to  know,  and  his  withholding  of  which  amounted  to  con- 
cealment fraudulently  one.  In  the  fourth  place,  I  come  to  article  23, 
on  page  17,  and  which  amounts  to  this,  that  Walter  had  been  con- 
sulting with  Mr.  Pigot,  afterwards  Sir  Arthur  Pigot,  who  "  advised 
him  that  the  personal  property  descended  to  the  nearest  of  kin,  broth- 
ers and  sisters,"  that  is,  not  to  Walter  himself,  provided  the  party  was 
domiciled  in  Scotland.  Miss  Margaret  Irvine  had  applied  to  Walter 
for  some  information  as  to  Charles's  succession,  in  which  she  and  her 
sisters  thought  they  must  have  an  interest,  and  requested  leave  to 
wait  on  her  brother  respecting  this  business.  Walter,  on  the  27th 
of  April,  returned  the  following  answer :  "  Mr.  Irvine  begs  leave  to 
acquaint  Miss  Irvine  that  all  persons  who  had  claims  on  the  estate 
of  the  late  Charles  Irvine  were  by  public  advertisement  directed  to 
lodge  them  with  Mr.  Charles  Stewart,  W.  S.,  which  he  deemed  suffi- 
cient notification ;  but  for  her  more  immediate  satisfaction  he  begs 
leave  to  transmit  a  paragraph  of  an  opinion  he  only  received  yester- 
day from  an  eminent  solicitor  in  London.  'The  whole  of  the  real 
estate  descends  to  the  heir  at  law,  who  is  his  next  eldest  brother,  if  he 
died  without  issue  and  no  will,  and  the  personal  estate  equally  divided 
amongst  his  brothers.'  "  I  have  yet  to  learn  that  a  person  receiving 
an  opmion  from  an  attorney  or  counsel  is  bound  to  give  that  opinion, 
and  to  give  the  case  upon  which  that  opinion  was  taken ;  for  that  is 
applied  here  by  the  usual  mode  of  pleading  followed  in  this  extraor- 
dinary case  by  J  inference  and  insinuation,  and  not  directly;  it  is  im* 
plied  that  he  ought  to  have  given  the  case  as  well  as  the  opinion. 
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Mr.  Irvine,  that  is,  "Walter,  does  not  vouch  for  this  opinion  being  tiie 
'  law.  There  is  no  very  great  misrepresentation  even  of  the  law.  Those 
who  think  themselves  aggrieved  may  have  their  recourse  how  they 
may.  "  If  you  are  dissatisfied  with  Mr.  Bro^^Ti's  opinion,  whom  I 
have  consulted,  you  who  have  not  seen  my  case,  and  which  case  I  do 
not  choose  to  show  you,  and  which  I  am  not  bound  to  show  you ;  if 
you  choose  to  do  so,  get  another  opinion — a  better  opinion ;  do  not  take 
mine,  for  I  do  not  vouch  for  its  being  the  law,  and  I  tell  you  nothing  of 
the  facts  upon  which  it  is  given."  The  opinion  without  the  case  cer- 
tainly, or  the  case  without  the  opinion,  is  not  worth  much,  but  a  man  is 
not  bound  to  tell  his  case  any  more  than  he  is  bound  to  give  the  opinion. 
He  says,  "  I  will  not  tell  you.  I  will  not  vouch  for  its  being  law,  and 
the  case  I  will  not  show  you  at  all.  Those  who  think  themselves 
aggrieved  may  have  their  recourse  how  they  may."  That  is  to  say, 
"  You  know  there  are  sisters  as  well  as  brothers ;  go  and  tell  the  facte, 
and  get  as  many  more  opinions  as  you  choose  of  the  counsel  you  like 
best  In  the  mean  time  Mr.  Irvine,"  that  is,  Walter,  "  does  not  con- 
aider  himself  answerable  in  any  shape  further  than  to  secure  his  own 
rights."  Really  I  think  any  thing  less  like  a  precise  avennent  of  mis- 
representation, even  as  far  as  we  have  gone,  I  have  hardly  ever  seeit. 
But  now  the  charge  is  partly  insinuated  and  partly  stated,  and  it  is 
this  —  that  he  had  consulted  Mr.  Pigot,  and  told  Mr.  Pigot  there  were 
sisters  as  well  as  brothers ;  that  he  had  consulted  Mr.  Brown,  or  got 
an  opinion  from  Mr.  Brown,  who  only  knew  of  the  brothers,  and  not 
that  there  were  sisters ;  and  therefore  it  is  inferred  (this  is  only  infer- 
ential, it  is  not  stated)  that  Mr.  Brown  had  been  told  by  him  that 
there  were  no  sisters,  but  only  brothers ;  and  it  is  inferred  that  he  tells 
the  opinion  of  Mr.  Brown,  which  does  not  mention  sisters,  and  that 
he  does  not  tell  the  opinion  of  Mr.  Pigot,  which  mentions  brothers 
and  sisters.     That  is  the  charge. 

Therefore  the  gist  of  this  charge  is,  that  he  represented  the  law  to 
be  beneficial,  a  division  to  brothers  and  not  to  sisters,  having  got  that 
law  from  a  lawyer  who  did  not  know  that  there  were  any  sisters,  and 
who,  if  he  had  known  that  there  were  sisters,  would  have  said,  as  Mr. 
Pigot  did,  that  it  must  be  divided  between  brothers  and  sisters,  and 
that  he  did  not  tell  the  whole  of  Mr.  Pigof  s  opinion,  but  only  Mr. 
Brown's.  Now  as  it  stands,  and  without  more,  I  do  not  think  there 
is  sufiicient  to  warrant  the  charge.  But  be  that  as  it  may,  it  is  com- 
pletely contradicted,  because  we  are  to  couple  with  the  averments  in 
article  23  the  statement  in  the  memorial  to  which  we  are  referred  at 
page  42,  namely,  the  second  page  of  the  memorial.  "  If  Mr.  Charles 
Irvine,"  —  now  this  is  Walter's  representations  to  the  ladies,  —  "if 
Mr.  Charles  Irvine  is  considered  to  have  died  domiciled  in  Scotland, 
then  his  personal  estate  will  divide  betwixt  his  youngest  brother,  the 
said  Christopher  Irvine,  and  Margaret,  Eleonora,  Isabella,  and  Ann 
Irvine,  his  four  sisters ;  but  should  Mr.  Irvine  be  considered  a  West 
Indian,  or  not  to  have  been  domiciled  in  Scotland,,  then  Mr.  Walter 
Irvine,  the  heir,  will  also  come  in  for  a  share  of  the  personal  estate, 
and  which,  so  far  as  had  been  learned,  will  consist  of  all  crops  off  the 
ground  in  Tobago,  in  the  storehouses  there,  or  on  its  way  to  Britain, 
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til  debts  due  in  the  said  island  or  elsewhere,  by  bond,  mortgage,  or 
otherwise,  to  the  estate,"  together  with  all  the  other  circumstances ;  and 
he  sets  forth  a  great  number  of  particulars  of  very  valuable  property. 
Is  that  concealing  what  the  law  was,  that  the  sisters  were  entitled  as 
well  as  the  brotiiers  ?  On  the  contrary,  it  states  it  most  fully  and 
most  conectiy.  It  states  it  upon  the  supposition  of  Charles  having 
died  domiciled  in  Tobago,  which  Walter,  tor  his  own  interest,  always 
contended  he  had ;  it  also  states  it  upon  the  supposition  of  the  fact, 
in  my  opinion  contrary  to  Walter's  opinion,  that  he  had  died  domi- 
ciled for  the  last  six  years,  firom  1792  to  1798,  in  his  own  coimtry, 
Scotland ;  and  it  states  that  in  the  one  case  he,  Walter,  would  share 
in  the  personalty  as  heir  at  law,  and  that  in  the  other  case  he  would 
be  excluded,  and  the  sisters,  with  the  younger  brother,  would  take. 
That  is  just  the  very  thin^  which  Mr.  Pigot's  opinion  told  him,  which 
he  b  charged  with  conceahng,  and  which  Mr.  Brown's  opinion  did  not 
tell  him,  and  which  he  is  charged  with  giving  them  as  a  misrepresenta* 
tion.  The  memorial  to  which  we  are  referred,  as  parcel  of  the  repre- 
sentation, states  the  very  thing  which  they  say  he  oug^t  to  have  stated. 
Bnt  that  is  not  all,  nor  nearly  all,  for  there  is  what  puts  this  part  of 
the  case  out  of  court  nKwre  signally  than  the  rest. 

In  order  that  the  misrepresentation  or  the  concealment  (I  care  not 
which,  this  charge  is  made  up  of  both)  may  be  of  any  avail  whatever, 
it  must  be  dolus  clams  locum  contractuij  it  must  inure  to  the  date  of 
the  contract.  If  one  party  misrepresents  or  conceals,  however  fraudu* 
lently,  however  wrongly,  and  however  wickedly,  to  another  with  whom 
he  b  tieating,  and  if  that  other,  notwithstanding  the  misrepresentation, 
dbcovers  the  truth,  notwithstanding  the  concealment,  gets  at  the  fact 
concealed  before  he  signs  the  contract,  ih?  misrepresentation  and  the 
concealment  go  for  just  absolutely  nothing,  because  it  must  be  dolus 
clams  locum  contractui.  It  is  of  no  avail  if  the  party  has,  in  whatever 
way,  become  acquainted  with  the  truth  at  the  time,  but  much  more 
80  u  he  shows  that  he  has  become  acquainted  with  it  in  the  very  deed 
which  is  said  to  have  been  obtained  from  him  by  the  party  misrepre- 
senting or  concealing.  Now,  this  very  deed,  I  need  not  read  it,  con- 
tains a  distinct  statement  both  of  the  one  and  the  other  of  the  sisters, 
having  claimed  quasi  executors  dative^  and  next  of  kin  to  Charles 
Irvine,  in  Scotland,  at  EkUnburgh,  on  the  supposition  of  his  havine 
died  domiciled  in  Scotland.  There  is  an  end,  therefore,  entirely  of 
thb  head  of  misrepresentation  or  concealment 

ffitherto  I  have  been  dealing  with  the  deed  No.  55,  —it  is  called 
S6  in  one  case,  and  55  in  the  other,  —  I  have  been  dealing  with 
the  question  as  regards  the  Misses  Irvine.  We  now  come  to  that 
with  respect  to  Mi^  Bum,  which  need  not  detain  mb  so  long.  The 
nusrepresentation  there  is  in  article  19.  *<  The  first  of  his  sisters  with 
whom  Walter  Irvine  effected  a  settlement  was  Mrs.  Bufn,  who  had 
married  a  clerayman.  These  people  appear  to  have  placed  implicit 
confidence  in  Walter  Irvine  and  his  Giffent  Mr.  Steuart  Mrs.  Burn  "  . 
—here  is  the  allegation  of  Walter^s  fraudulent  misrepresentation  to 
Bbs.  Bum  and  concealnient  partly — *<  Mrs.  Bum  havmg  applied  to 
Mr.  Steuart  for  information  as  to  the  personal  succession,  Mr.  Steuart, 
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on  the  6th  of  June,  1798,  wrote  to  her  a  letter,  in  which  he  represented 
it  as  uncertain  whether  the  personal  estate  would  be  equal  to  pay  the 
debts  afiecting  it  This  appears  to  have  been  the  only  information 
furnished  to  these  simple-hearted  people  before  they  agreed  to  assign 
over  their  rights  to  Walter  Irvine."  Then  comes  the  offer  made  by 
Walter.  Is  this  a  misrepresentation  of  Walter  Irvine,  or  a  conceal- 
ment of  Walter  Irvine  ?  It  is  a  concealment  of  Mr.  Steuart,  and  thev 
attempt  to  bolster  up  that  by  the  immediately  preceding  article  lo, 
saying,  that  he  did  not  tell  Mr.  Steuart  the  whole.  He  was  not 
bound  to  tell  Mr.  Steuart  the  whole,  if  he  did  not  choose.  But  it 
ought  to  have  been  alleged  that  Walter  Irvine  had,  by  his  agent,  mis- 
represented, and  that  he  had  told  his  agent  so  to  misrepresent;  for 
a  fraud  is  never  to  be  presumed  against  a  man,  much  less  is  the  mis- 
representation of  his  agent  to  be  set  down  to  the  debit  of  his  account, 
as  fraudulently  misrepresenting  himself.  Nothing  can  be  more  clear 
than  that  that  fifth  and  last  head  of  this  case  is  quite  unsupported. 

My  lords,  I  come  therefore  to  the  conclusion  that,  upon  this  record, 
no  judgment  can  pass  to  sustain  these  charges.  I  come  to  this  other 
conclusion,  that  judgment  of  absohntur  must  be  immediately  passed, 
assoilzing  the  defenders  from  the  conclusions  of  the  summons ;  and  I 
have  great  satisfaction  in  thinking,  that  besides  the  argument  which 
I  have  held  upon  the  lapse  of  time,  that  besides  the  topics  to  which  I 
have  had  recourse  upon  the  frame  of  the  record,  and  upon  the  frame 
of  the  issue,  it  being  unnecessary  to  decide  the  question  of  the  con- 
junct verdict,  that  is,  the  conjunct  issue  and  the  verdict  for  the  pur- 
suer, without  specifying  whether  concealment  or  misrepresentation, 
because  I  am  of  opinion  that  there  is  neither  an  allegation  of  mis- 
representation nor  of  concealment,  and  that  question  could  only  have 
ansen  if  there  had  been  a  valid  allegation  of  the  one,  and  an  insuf- 
ficient allegation  of  the  other;  but  there  being  neither  an  allepal^on 
of  the  one  nor  of  the  other,  of  course,  in  that  case,  the  question  of  the 
pleading  it  is  now  unnecessary  to  deal  with  or  dispose  of;  it  gives  me 
great  satisfaction,  upon  looking  anxiously  into  the  opinions  of  the 
learned  judges,  three  of  whom  expressed  a  very  doubting  and  hesi- 
tating opinion  in  favor  of  the  verdict  of  the  jury,  the  fourth  of  whom 
expressed  a  clear,  deliberate,  and,  in  my  opinion,  a  well-considered 
and  a  well-reasoned  opinion  against  the  verdict  of  the  jury.  It  gives 
me  unspeakable  satisfaction  that  I  do  not  dispose  of  this  case  without 
having  not  only  well  weighed  those  learned  and  elaborate  opinions,  but 
having  gone  into  the  mass  of  the  evidence  itself.  If  I  had  been  sitting 
in  the  court  below,  I  should  have  differed  from  the  majority  of  their 
lordships,  and  have  agreed  with  the  learned  president.,  in  being  utterly 
dissatisfied  with  the  verdict  But  that  is  not  now  for  you  or  for  me 
to  consider ;  I  go  upon  the  grounds  which  I  have  already  stated,  and 
it  is  for  me  \o  add  that,  in  my  opinion,  the  fair  fame  and  reputation, 
as  an  honest  man,  of  Walter  Irvine,  has  passed  through  this  ordeal, 
and  is,  in  my  deliberate  and  unhesitating  opinion,  wholly  untar- 
nbhed. 

Interlocutors  reversed,  '  Defenders  below  assoilzied  from  the  coiu 
elusion  of  the  summons^  with  costs  beloWj  except  as  to  certain 
of  the  proceedings.  ^^  ^^^^  ^^  ^OOgk 
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Gambling  —  Statutes  —  Fraud  —  Auction  —  Conspiracy. 

Statntes  restrictive  of  snito  on  wa^rs  are  prospectiye  only,  and  do  not  affect  transactiona 
which,  took  place  before  the  passing  of  the  act 

Where  two  parties  enter  into  a  wager  as  to  the  price  of  opium  at  a  certain  sale,  each  knowing 
that  the  other  would  ose  means  to  influence  the  price,  it  is  no  fraud  on  one  party  that  the 
other  party  raises  the  price  by  bidding  at  such  sale. 

Employing  agents  to  bid  for  such  a  purpose  is  not  an  unlawM  conspiracy. 

A  having  a  right  to  purchase  a  certain  Quantity  of  opium  at  a  sale,  no  fraud  on  the  vendors 
ii  committed  by  bribing  the  agent  of  A.  to  exercise  that  right 

The  appeUants  in  this  case,  as  well  as  the  respondents,  were 
EQndoos,  engaged  in  the  business  of  merchants  and  bankers,  in 
Bombay.  On  the  20th  of  October,  1848,  the  appellants  and  respond- 
ents mutually  entered  into  verbal  contracts,  by  way  of  wager,  to 
the  effect  that  the  respondents  would  pay  to  the  appellants  such  a 
sum  of  money  as  should  be  equal  to  five  times  the  amount  of  the 
difference  between  the  average  price  of  one  chest  of  Patna  opium,  of 
the  opium  to  be  sold  at  the  nrst  public  government  sale  of  opium  at 
Calcutta,  to  be  calculated  according  to  the  actual  price  which  the 
whole  amount  of  Patna  opium  which  should  be  sold  at  such  sale 
should  realize,  and  the  sum  of  1386  rupees,  if  such  average  should 
be  less  than  1386  rupees ;  and  that  the  appeUants  would  pay  the 

1  15  Jur.  257.' 
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respondents  a  similar  sum  if  such  average  should  exceed  the  sum  of 
13b6  rupees.  On  the  20th  of  Au^st,  1846,  a  government  notificar 
tion  was  given,  that  on  the  30th  of  November,  1846,  2405  chests  of 
opium  would  be  put  up  for  sale  at  Calcutta,  under  nineteen  condi- 
tions of  sale ;  that  the  opium  would  be  offered  at  an  upset  price  of 
400  rupees  per  chest;  that  if  2405  chests  should  not  be  sold,  it 
should  be  competent  to  the  board  of  customs,  salt,  and  opium,  to 
dispose  of  the  lots  which  remained  on  hand  at  future  sales ;  that  eight 
other  sales  would  take  place  in  the  seven  ensuing  months ;  that  under 
the  sixth  article  of  the  convention  between  Great  Britain  and  France, 
of  the  7th  of  March,  1815,  the  agents  in  India  of  his  majesty  the 
King  of  the  French,  or  persons  duly  appointed  by  them,  were  entitled 
to  demand,  that  out  of  the  quantities  of  Behar  and  Benares  opium 
declared  as  above  for  sale  in  the  said  nine  sales,  there  should  be 
delivered  to  them,  at  the  average  of  the  particular  sale  or  sales  to 
which  the  opium  so  applied  for  might  belong,  a  quantity  not  exceed- 
ing in  the  aggregate  300  chests.  The  Indian  government  has  the 
monopoly  of  opium,  and  these  sales  afford  the  public  the  opportunity 
of  purchasing  opium.  It  seemed  to  have  been  very  common  to  make 
wagers,  simikr  to  the  contract  above  stated,  on  the  price  of  opium  at 
these  sales. 

It  appeared  clear,  from  the  evidence,  that  the  respondents,  having 
entered  into  a  variety  of  similar  contracts,  procurea  persons  to  bid 
at  the  first  sale,  and,  in  fact,  the  biddings  were  forced  up  till  the 
price  bid  for  the  first  lot  was  130,000  rupees,  and  the  biddings  con- 
tinued till  four  o'clock,  when  the  government  officer  stopped  the  sale ; 
and  the  opium  was  again  put  up  for  sale  on  the  4th  of  December, 
1848,  with  an  additional  condition,  that  it  should  be  lawful  for  the 
government  officer  to  withdraw  any  lot,  and  put  it  up  again  at  an 
upset  price,  diminishing  the  same  till  a  bona  fide  bid  was  obtained. 
About  this  time  some  of  the  respondents'  agents  purchased  from  the 
French  consul  at  Calcutta  the  right  to  demand  the  300  chests,  paying 
him  30,000  rupees  for  it,  in  order,  as  the  appeUants  alleged,  to  reduce 
the  number  of  chests  offered  for  sale.  The  sale  took  place  on  the 
7th  of  December,  when  the  respondents  and  their  agents,  and  many 
other  persons,  appear  to  have  attended,  and  1315  chests  of  Patna 
opium  were  purcheised  by  the  respondents,  through  their  agents,  at 
an  average  price  of  1793  rupees.  The  respondents  were  said  to  have 
afterwards  sold  some  chests  at  1200  or  1300  rupees.  The  respond- 
ents afterwards  brought  an  action  on  the  contract  in  the  Supreme 
Court  of  Bombay  for  the  difference ;  to  which  the  appellants  pleaded, 
first,  non  asmmpsenmt;  secondly,  fraud  and  covin ;  thirdly,  that  the 
average  price  was  enhanced  by  fraud  and  covin ;  fourtiily,  that  the 
sale  which  took  place  was  not  the  first  sale,  according  to  the  contract. 
The  respondents  replied  de  injuria  to  the  special  pleas,  and  issue  was 
joined.  The  trial  took  place  in  March,  1849,  before  Sir  E.  Perry,  C.  J^ 
and  Yardley.  J.,  and  on  the  4th  of  April  the  chief  justice  found  a  verdict 
for  the  plaintiffs,  (the  respondents,)  and  Yardley,  J.,  for  the  defendants. 
The  verdict  was,  therefore,  entered  for  the  plaintms ;  from  which  decision 
the  defendants  appealed.    Evidence  was  given  to  the  following  effect : 
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That  the  natiTe  merchanta'  houses  entered  into  such  transactions 
extensively,  and  had  done  so  for  the  last  thirty  years ;  that  persons 
who  speculate  for  the  rise  usually  attend  at  the  sales,  and  buy  the 
ofixaa  themselves ;  that  it  was  always  known  beforehand  who  were 
the  great  speculators ;  that  the  speculators  for  the  faU  mi^ht  prevent 
persons  firom  entering  the  auction  room ;  that  it  was  well  known  all 
over  India  that  the  respondents  intended  and  had  threatened  to  buy 
up  all  the  opium. 

Bethell  and  Leith^  (with  the  Attorney  Oeneral,  absent,)  for  the 
appellants.  We  contend,  first,  that  there  has  been  a  fraud  and  con- 
spiracy, offences  against  the  common  law ;  secondly,  if  they  do  not 
tmount  to  an  offence,  still  the  acts  of  the  respondents  are  so  fraudu- 
lent as  to  prevent  their  recovering  on  these  contracts ;  thirdly,  the 
pfice  bargained  for  was  a  fair  average  price,  which  this  is  proved  not 
to  have  been.  The  former  decision,  4  Moo.  Ind.  App.  C.  339;  12 
Jur.  315,  merely  amounts  to  a  decision  that  this  contract  is  not  void 
per  se ;  but  it  is  not  decided  how  far  this  case  is  affected  by  the 
Indian  Act,  (21  of  1848,)  which  renders  all  wagers  illegal,  including 
this.  The  time  mentioned  in  the  contract  for  ascertaining  the  price 
was  the  first  public  sale ;  and  that  part  of  the  contract  was  left  incom- 
plete, and  to  be  determined  at  a  future  time.  If,  therefore,  the  pro- 
ceedings at  that  time  were  vitiated  by  the  conduct  of  the  respondents, 
the  contract  is  incomplete ;  and  we  contend  that  their  proceedings 
were  iUegal,  and  vitiated  the  contract.  They  amounted  to  a  con- 
piracy.  4  Steph.  Com.  264.  Rex  v.  WaMington^  1  East,  143. 
Bex  V.  De  Berenger^  3  Mau.  &  S.  68.  Thomett  v.  Haines^  15  M. 
&  W.  367. 

Sir  F.  Kellj/j  Peacock^  and  Leach  for  the  respondents. 

Leilhj  in  reply. 

The  various  arguments  are  fully  referred  to  in  the  judgment 

December  9, 1850.     The  judgment  of  the  court  was  delivered  by 

Parke,  B.  This  case  was  fully  argued  before  their  lordships  at  the 
rittingB  after  last  Trinity  term.  It  is  an  appeal  from  the  judgment 
of  the  Supreme  Court  of  Bombay,  in  an  action  commenced  in  Jan- 
naiv,  1847,  on  forty-five  wager  contracts  entered  into  in  October 
and  November,  184d,  that  the  average  price  which  a  chest  of  Patna 
opinm  should  be  sold  for,  and  realize,  at  the  first  public  government 
Bale,  should  exceed  a  certain  fixed  price.  The  plaintiffs  in  the  differ- 
ent counts  aver  what  the  average  price  at  that  sale  was,  and  seek  to 
lecover  the  differences  between  that  price  and  the  fixed  sum  per  chest, 
amounting  to  a  very  large  sum  of  money. 

The  defendants  pleaded  —  first,  the  general  issue ;  secondly,  that 
the  plaintiffs  caused  them  to  enter  into  and  to  make  the  several  con- 
tracts, and  that  the  defendants  were,  in  fact,  induced  to  enter  into 
4* 
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and  make  the  same  through  the  fraud  and  covin  of  the  {daintifis,  and 
of  other  persons  in  collusion  with  them ;  thirdly,  that  the  average 
{Nice  per  chest  of  the  Patna  opium  so  sold  at  the  said  pubHc  govern- 
ment sale  was  an  average  price,  obtained  by  and  throu^  the  fraud 
and  covin  of  the  plaintiffs  and  others  in  concert  and  colluaion  with 
them ;  and  lastly,  a  plea  was  added,  which  was  in  substance  that 
the  term  ''  first  government  sale  "  denoted  such  a  public  auction  sale 
as  should  be  held  subject  to  certain  accustomed  terms  and  conditions, 
and  not  otherwise,  as  should  then  next  take  place,  and  that  no  such 
public  sale  did  take  place,  but  that  a  sale  took  place  subject  to  terms 
materially  different 

The  plaintiffs  traversed  each  special  plea  by  the  general  replication 
de  injuria ;  and  the  cause  came  on  to  be  tried  in  Af arch,  1849,  befcn^ 
Perry,  C.  J.,  and  Yardley,  J.,  who,  after  time  taken  to  consider,  dif- 
fered in  opinion,  and  pronounced  their  verdict  on  the  2d  of  April, 
1849.  Both  agreed  in  finding  a  verdict  for  the  plaintifis  on  the  first 
and  last  issues,  but  on  the  second  and  third  the  chief  justice  was  in 
favor  of  the  plaintifis,  Yardley,  J.,  of  the  defendants ;  and,  as  provided 
for  in  sucih  a  case,  the  judgment  was  given  according  to  the  opinion 
of  the  chief  justice,  and  the  sum  recovered  was  given  with  interest  and 
costs,  and  against  that  Judgment  there  is  an  appeal. 

In  the  argument  before  us,  the  objections  which  we  collect  from 
the  papers  were  taken  in  the  court  below,  were  renewed,  and  addi- 
tional objections  urged  to  the  plaintiffs'  right  to  recover.  I  will 
shortly  recapitulate  those  objections,  and  it  will  be  then  found  that 
the  main  question  to  be  decided  is  a  mere  question  of  fact.  One  of 
those  objections  which  were  taken  at  the  trial  was,  that  the  contracts 
were  not  proved  to  have  been  made  by  the  defendants'  authority,  and 
that  if  proved  they  were  not  properly  described,  being  contracts,  as 
they  were  in  form,  for  the  purchase  and  delivery  of  opium,  not 
wagers  or  contracts  for  the  payments  of  differences,  as  aUeged.  Their 
lordships  were  of  opinion,  and  expressed  that  opinion  in  the  course 
of  the  argument,  that  there  was  ample  evidence  of  the  authority  of 
the  defendants'  brokers  to  make  the  contracts,  and  abo  that  tiie  real 
nature  of  these  nominal  purchases  was,  that  they  were  contracts  to 
pay  differences ;  so  that  the  unanimous  deoiBion  of  the  court  on  these 
points  must  be  deemed  quite  satisfactory. 

Another  objection  also  was  taken  on  the  irial,  arising  on  the  fourth 
plea.  It  appeared  that  the  course  was,  that  sdl  sales  of  opium,  of 
which  the  East  India  Company  had  the  monopoly,  took  place  at 
stated  periods,  which  were  advertised ;  and  at  the  time  of  the  con- 
tracts the  first  sale  of  opium  was  advertised  for  the  30th  of  Novem- 
ber, 1846,  subject  to  certain  conditions.  This  sale  turned  out  to  be 
abortive,  as  the  whole  day  was  spent  in  bidding  up  the  opium  to  an 
extravagant  price,  and  the  company's  agents  would  not  allow  the 
sale  to  take  place.  The  sale  intended  for  the  80th  of  November  was 
postponed  till  the  7th  of  December,  and  fi!^h  conditions  were  pre- 
sented for  that  sale,  which  took  place  then ;  all  the  o{Mum  was  sold, 
and  the  average  price  of  a  chest  exceeded  thai  which  tiie  plaintiffs 
and  the  defendants  had  fixed  upon  in  their  wagers. 
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li  was  eoDteiKled  for  tbe  defendantB,  that  the  first  sale  mesitioned 
in  their  contracts  was  meant  to  be  a  first  sale  snbjeot  to  the  then 
iwoal  conditions,  and  as  there  had  been  no  such  sale,  the  event  con- 
templated had  never  occurred,  and  therefore  the  wager  had  not  been 
lost  If  the  additional  qualificaticHi,  that  the  first  government  sale 
shonid  be  a  sale  subject  to  the  same  conditions  as  were  then  imposed, 
could  be  imported  into  the  contract  by  parol,  (which  we  need  not  de- 
cide,) the  evidence,  as  tbe  court  has  alreadv  intimated,  did  not  prove 
any  usage  of  trade  to*  that  effect  Indeeci,  there  is  evidence  to  the 
oontnry.     That  objection,  therefore,  ftuls. 

But  it  was  also  contended  that  the  exposure  to  sale  on  the  80th  of 
November  was  the  first  sale  meant  by  the  contract,  and  that  on  that 
sale  there  was  no  di£ference  between  the  price  fixed  and  that  actually 
realized,  because  no  price  was  obtain^,  and  therefore  the  wager  had 
not  been  lost;  and  though  this  had  not  been  made  the  subject  of  a 
plea,  yet  that  it  was  an  available  ol^ection  in  reduction  of  damages, 
and  that  only  nominal  damages  should  be  recovered,  as  there  was  in 
effisct  no  dinerence  to  be  jpaid.  We,  however,  think  that,  according 
to  the  true  construction  of  the  contract,  the  price  of  the  first  actual 
sale  was  the  object  of  the  wager,  and  the  intended  sale  on  the  30th 
of  November  was  not  a  sale,  but  the  sale  on  the  7th  of  December 
was  the  first  sale.  This  objection,  therefore,  also  fails.  Two  other 
objections,  one  of  which  could  not  be,  and  the  other  was  not,  urged 
in  the  court  below,  were  also  taken,  on  both  of  which  their  lordships 
intimated  their  opinion  in  favor  of  the  respondents,  and  they  see  no 
reason  now  to  alt^  it. 

The  first  was,  that  since  the  contracts  were  entered  into,  and  since 
the  commencement  of  the  trial  in  the  court  at  Bombay,  these  con- 
tacts were  rendered  invalid  by  the  act  of  the  governor  geneml  in  coun- 
cil of  the  10th  of  October,  1848,  intituled  '^  An  Act  for  avoiding 
Wagers ; "  and  therefore  the  plaintifis  could  not  have  judgment,  and 
this  judgment  ought  to  be  reversed. 

That  act  provides,  <<  that  all  agreements,  whetiier  made  in  speak- 
ing, writing,  or  otherwise,  by  way  of  gaming  or  wagering,  shall  be 
null  and  void ;  and  no  suit  shall  be  alkrwed  in  any  court  of  law  or 
equity  for  recovering  any  sum  of  money  or  valuable  thing  alleged  to 
be  won  on  any  wager,  or  intrusted  to  any  person  to  abide  the  event 
(A  any  game,  or  on  which  any  wager  is  made." 

Their  lordships  are  of  opinion  that  this  legislative  act  is  not  to  be 
construed  as  affecting  existing  contracts,  at  SH  events  not  those  con- 
tracts on  whidi  actions  have  already  been  commenced,  for  statutes 
^teprimafacie  deemed  to  be  prospec^ve  only  nova  eonstUutio  futuris 
fifrmam  imponere  debet^  non  preteriHsj  2  Inst  392,  and  there  are  no 
words  in  this  act  sufficient  to  show  the  intention  of  the  legislature  to 
afibet  existing  rights.  Their  lordships  agree  in  the  judgment  of  the 
majority  of  the  Court  of  Exdiequer  on  the  construction  of  the  cor- 
responding Bjdt  of  the  Parliament  of  the  United  Kingdom  in  Moan  v. 
Dm-deny  2  Exch.  23;  12  Jnr.  138. 

In  the  next  place  it  was  contended,  that,  by  the  Hindoo  law,  such 
contracts  were  void,  and  that  this  objection  was  open  to  the  appet 
lants,  the  declaration  being  on  the  face  of  it  bad 
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Their  lordships  have  already  said  that  they  are  not  satisfied,  from 
tiie  authorities  referred  to,  that  such  is  the  law  amongst  the  Hindoos; 
and  supposing  that,  prima  fctcie,  the  contracts  axe  to  be  taken  to  be 
between  persons  oif  that  nation  —  a  point  on  which  we  need  say 
nothing  —  we  think  we  cannot  say  that  the  contracts  were  illegal, 
especially  as  the  point  was  not  made  in  the  court  below,  which  bad 
better  means  of  deciding  that  question  than  we  have. 

It  remains,  therefore,  for  us  to  consider  the  other  and  the  main  ob» 
jections  to  the  right  of  the  plaintiffs  to  recover,  arising  on  the  second 
and  third  pleas,  which  have  been  most  relied  upon  in  the  argument 
before  us. 

For  the  appellants  (the  defendants  below)  it  was  contended  that  it 
was  a  fraud  on  the  defendants,  on  such  wagers  as  these,  to  bring 
about  the  event  by  which  each  wager  could  be  won  by  acts  of  their 
own ;  that  such  fraud  was  meditated  and  prepared  by  the  plaintiflb 
before  the  contracts  were  entered  into,  and  therefore,  tiie  detendants, 
meditating  no  such  acts  on  the  part  of  the  plaintiffs,  the  contract  was 
void  on  the  ground  of  fraud  on  them ;  and  the  second  plea  should 
have  been  found  for  the  defendants,  or  if  not,  that,  at  all  events,  the 
meditated  fraud  having  been  carried  into  effect,  and  the  prices  raised 
by  the  acts  of  the  plaintiffs  and  their  agents,  those  prices  were  fraud- 
ulently raised  as  against  the  defendants ;  and  therefore  the  third  plea 
ought  to  have  been  found  for  the  defendants. 

This  point  appears  to  their  lordships  to  be  purely  a  question  of  fact 
depending  on  the  evidence.  It  may  be  conceded  that  there  was  evi- 
dence, not  that  any  steps  were  taken  to  enhance  the  price  by  employ- 
ing persons  to  bid  at  the  intended  sale  prior  to  the  date  of  the 
contracts,  but  to  raise  a  reasonable  inference  that  the  plaintiffii  at  that 
time  meant  by  their  own  acts  to  raise  the  market;  and  then  the 
question  would  be,  whether  this  intention  would  enable  the  defend- 
ants to  avoid  the  contract  under  the  second  plea.  Further,  there  was, 
no  doubt,  ample  evidence  that  the  plaintiffs  did  try  to  raise  the  price 
at  the  sale  by  their  own  acts,  and  did  succc^  in  so  doing ;  and  the 
question  is,  whether  those  acts  are  a  fraud  on  the  defendants  within 
tiie  meaning  of  the  third  plea. 

This,  the  main  point  in  the  case,  and  which  applies  to  both  pleaa, 
depends  entirely  on  the  question  of  fact.  What  was  the  understand- 
ing of  the  parties  to  the  contract  when  it  was  made?  Both  the 
learned  judges  of  the  court  below  appear  to  have  agreed  on  this  being 
the  question. 

The  chief  justice,  in  his  very  able  judgment,  most  correctly  states, 
that  if  the  event  on  which  both  parties  were  speculating  was  the 
market  price  as  it  should  be  governed  by  the  ordinary  cases  of  sup- 
ply and  demand,  or  as  it  should  be  governed  by  the  contests  of  spec- 
ulators wholly  unconnected  with  the  plaintiffs,  then  undoubtedly  the 
plaintiffs  would  have  taken  a  fraudtdent  advantage,  and  the  event 
brought  about  by  their  own  agency  is  not  the  event  which  was  con- 
templated in  the  contract  of  hazard  entered  into  by  the  parties ;  and 
Yardley,  J.,  agrees  in  that  position,  and  illustrates  it  by  a  simple  sup- 
posed case,  in  which  it  would  be  manifestly  a  firaud,  in  one  of  the 
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eontracting  partiee,  against  the  other,  hinuelf,  by  his  own  act^  to  wia 
tiie  wager ;  as  whca^  a  man  bets  that  a  horse  would  fetch  a  certain 
price  at  an  anetion,  he  cobIUI  not  win  the  wager  by  bidding  that  very 
sum ;  and  there  can  be  no  doubt  upon  that  proposition. 

But  the  true  question  is  stated  most  correctly  by  the  chief  justice 
to  torn  on  one  point,  Was  it  understood  by  the  parties,  at  the  time 
tiie  bets  were  made,  that  it  was  competent  to  the  pkintiflfe  to  enter 
iflto  the  market  as  speculators,  and  endeavor  to  raise  the  price  by 
their  own  biddings  ?  And  this  is  the  question  of  fact  on  which  the 
two  learned  judges  differed,  Yardley,  J.,  thinking  that  the  evidence  did 
not  (H-ove  any  such  understanding — indeed,  going  so  far  as  to  intip 
mate  an  opinion  that  nothing  short  of  the  expression  of  that  under- 
standing in  the  contract  itself  would  be  sufficient ;  the  chief  justice 
being  of  opinion  that  the  understanding  was  most  clearly  proved ; 
that  the  defendants  knew  well  when  they  made  the  wagers  that  the 
plnintiffs  would  use  all  their  efforts,  and  all  the  power  which  their 
command  of  ci^ital  gave  them,  to  run  up  the  prices  at  the  sale ;  and 
that  the  defendants  contracted  with  them  on  those  terms,  and  thaJt 
tfe  wag^B  were,  in  fact,  nothing  more  than  one  speculator  backing 
his  own  opinion  against  that  of  anoth^  on  an  event  to  be  operated 
i^on  by  the  wealth,  faculties,  and  judgment  of  both  parties ;  that, 
aooording  to  their  mutual  understanding,  each,  therefore,  had  a  right 
to  use  the  means  in  his  power,  and  to  elevate  the  market  price  by 
bidding  and  inducing  others  to  bid,  the  others  to  depress  it  by  per- 
snading  persons  not  to  bid,  always  supposing  that  such  means  were 
otherwise  legaL 

Upon  a  fml  consideration  of  the  evidence,  their  lordships  are  of  opin- 
ion that  the  view  taken  of  it  by  the  chief  justice  is  the  correct  one, 
and  think  his  decision  as  to  the  matter  of  fact  fully  warranted  and 
called  for  by  the  evidence  set  out  in  pp.  40,  41,  52,  55,  78,  82,  84,  and 
88  of  the  joint  appendix. 

The  plaintiffs  had  entered  into  a  great  speculation,  the  success  of 
'which  was  very  doubtful,  and  depended  on  the  amount  of  capital  they 
could  produce  when  the  opium  was  to  be  paid  for,  and  the  numb^ 
oi  wagering  contracts  they  could  make  upon  the  price  of  it  in  the 
mean  time,  and  also  upon  the  greater  activity  of  themselves  and  their 
agents  in  bidding  to  raise  the  price,  than  that  of  the  d^ndants  or 
their  agents  in  endeavoring  to  lower  it  This,  we  think,  is  clearly 
proved. 

It  is  true  that  some  of  the  witnesses  use  the  expression  that  it  was 
Ae  practice  for  the  speculators  for  a  rise  to  attend  themselves  and  bid 
at  the  sale,  and  an  argument  is  used  that  the  evidence  shows  only  an 
understanding  that  the  contracting  party  should  himself  bid ;  but  the 
witnesses  do  not  state  negativdy  that  another  or  others  might  not 
attend  on  his  behalf,  and  one  of  the  witnesses,  as  Dadd[>hoy  B^stom- 
i^  gives  evidence  that  speculators  for  a  rise  influence  the  market, 
ftnd  diat  a  large  purchaser  always  bought  through  several  hands.  So 
&r  as  relates  to  the  understandmg  between  the  parties  as  to  what  it 
18  competent  for  either  to  do,  we  think  t^at  the  evidence  does  not 
^how  that  the  parties  were  to  be  confined  to  their  own  personal  efforts. 
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by  bidding  themselves  or  inducing  others  not  to  bid,  but  that  they  are 
at  liberty  to  employ  agents,  and  not  one  agent  only,  for  these  purposes, 
without  breaking  the  contract  between  them.  Whether  the  employ- 
ing of  more  agents  than  one  will  render  the  act  of  bidding  ille^l  as 
to  third  persons,  is  another  point  which  will  afterwards  be  considered ; 
between  the  parties  we  think  it  was  clearly  no  violation  of  their 
mutual  understanding  so  to  do. 

Their  lordships  think,  therefore,  that  the  efforts  made  to  raise  the 
market  by  the  plaintiffs,  by  bidding  by  themselves  and  agents,  were 
no  fraud  on  the  defendants,  as  such  course  was,  according  to  the 
understanding  of  both  parties,  to  be  pursued,  and  consequently  that 
the  intention  to  use  those  efforts  was  not  a  fraud  which  rendered  the 
contract  voidable  by  the  defendants.  But  it  was  further  argued,  that 
even  admitting  that  there  was  no  fraud  on  the  defendants  by  pursu- 
ing that  course,  the  acts  done  by  the  plaintiffs  and  their  agents  were 
a  Fraud  on  third  persons,  and  therefore  illegal,  and  that  the  contract 
might  be  avoided  by  reason  of  that  intended  fraud,  or  at  all  events 
that  the  plaintiffs  could  not  recover  damages,  which  they  were  only 
entitled  to  do  by  reason  of  that  fraud  on  third  persons.  It  would 
seem  from  the  report  of  the  judgment  in  the  court  below,  that  this 
view  of  the  case  was  not  pressed  on  the  learned  judges.  Both  coa- 
.^ider  only  whether  this  conduct  would  be  a  fraud  on  the  contracting 
parties ;  and  the  chief  justice  states  that  the  acts  were  admitted  to  be 
"  not  otherwise  illegal." 

But,  on  the  hearing  of  this  appeal,  this  further  objection  is  brought 
forward,  and  we  are  bound  to  dispose  of  it.  The  objection  is,  that 
the  means  used,  by  bidding  merely  to  enhance  the  price,  was  a  fraud 
on  those  who  were  intending  to  purchase  bona  fide^  and  especially 
when  others  conspired  with  the  plaintiffs  to  bid  for  the  same  purpose ; 
and  further,  that  the  act  of  giving  to  the  French  consul  the  sum  of 
30,000  rupees,  to  induce  him  to  exercise  the  option  given  by  treaty  to 
the  King  of  the  French  to  buy  300  chests,  was  also  a  fraud  on  the 
East  India  Company,  and  the  average  price  having  been  raised  by 
these  acts  conjointly,  the  plaintiff  could  not  recover  if  either  was 
illegal. 

It  was  argued  on  behalf  of  the  respondents,  that  this  species  of 
fraud  and  consequent  illegality  did  not  fall  within  the  meaning  of  the 
third  plea ;  and  so  their  lordships  are  disposed  to  think ;  but  being 
unwilling  to  dispose  of  so  great  a  case  upon  a  point  of  pleading,  they 
proceed  to  consider  whether  the  defendants  are  entitled  to  succeed  on 
the  merits. 

With  respect  to  the  bidding  by  one  of  the  plaintiffs  himself,  said  to 
be  done  merely  to  enhance  the  price,  their  lordships  think  it  was  no 
fraud  on  any  one.  There  is  no  law  which  prevents  any  person  buy- 
ing any  quantity  of  a  commodity  at  any  price  that  he  likes,  whether 
to  use  himself,  or  to  sell  again  in  gross  or  by  retail,  or  to  give  away, 
or  to  prevent  another  having  it ;  provided  always  that  he  does  not 
commit  the  common-law  offence  of  forestalling  or  regrating,  which 
this  is  not,  or  ingrossing,  which  the  authorities  show  can  be  com- 
mitted only  with  respect  to  the  necessaries  of  life;  provided  also 
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tiiat  be  makes  no  false  representation  in  order  to  effect  the 
purchase. 

In  all  these  cases,  the  buying  of  any  commodity  when  the  pur- 
chaser does  not  want  it,  necessarily  raises  the  price,  and  so  causes  a 
damage  to  all  others  who  do,  and  who  buy  for  the  purpose  of  using 
it,  but  the  purchase  is  not,  on  that  account,  a  fraud  on  them.  The 
market  is  open  to  all  who  buy,  whatever  their  object  may  be.  Whether 
the  plaintins  meant  to  buy  to  sell  again  at  a  profit,  or  to  make  their 
pronts  by  the  collateral  contracts  that  they  had  entered  into  with 
others,  appears  to  their  lordships  to  make  no  difference. 

Bat  it  is  said,  that  the  fact  ol  employing  several  agents,  who  were  all 
cognizant  of  the  purpose  as  well  as  the  plaintiffs,  constituted  an  illegal 
conspiracy,  an  indictable  offence,  and  the  plaintiffs  cannot  therefore 
recover  a  difference  of  price  created  by  that  illegal  conspiracy.  But 
as  far  as  the  doctrine  of  conspiracy  has  been  extended,  we  do  not  find 
that  there  is  any  satisfactory  authority  that  this  would  be  an  indicta- 
ble offence  where  there  was  no  crimen  falsi  committed,  when  the 
commodity  is  not  a  necessary  of  life,  to  which  only,  as  has  been  said, 
the  offence  of  ingrossing  or  regrating  appUes  —  a  charge  of  a  descrip- 
tion which  certainly  ought  not  to  be  extended,  and  which  itself 
would  not  meet  with  much  countenance  in  these  times,  when  the 
true  principles  of  trade  and  commerce  are  better  and  more  generally 
nnderstooo. 

The  dictum  of  Ghimey,  B.,  in  the  case  of  Levi  v.  Levi,  6  Car.  &  P. 
671,  was  much  relied  upon,  to  show  that  an  agreement  of  several  not 
to  bid  at  an  auction  was  an  indictable  offence ;  but  this  was  a  mere 
dictum  in  a  nisi  prius  case,  and  cannot,  we  think,  be  relied  upon. 

It  is  argued,  however,  that  this  proceeding  by  bidding  by  the  plain- 
tiffs themselves,  or  in  conjunction  with  others,  is  analogous  to  "  puff- 
ing," and  is  illegal  on  the  same  principle.  But  the  distinction  is  in 
our  judgment  plain.  A  puffer  is  not  a  real  bidder;  bv  arrangement 
between  him  and  the  vendor  his  bid  is  to  go  for  nothing ;  but  as  to 
the  competing  bidders,  it  appears  to  be  what  it  is  not,  a  real  bidding, 
and  the  vendor,  by  authorizing  it,  is  guilty  of  a  fraud  on  them,  and 
cannot  profit  by  it. 

Here  the  plamtiffs  and  their  agents  are  all  real  bidders.  He  whose 
bid  is  the  highest  is  bound  to  pay  the  price,  and  no  false  colors  have 
been  held  out  to  other  intended  buyers. 

Another  point  insisted  upon  before  us  was,  that  the  purchase  of 
the  option  reserved  to  the  French  government  was  illegal. 

By  the  6th  article  of  the  convention  between  Great  Britain  and 
France  there  is  reserved  by  the  French  government,  or  those  employed 
by  them,  the  right  to  request  a  reserve  of  not  exceeding  300  chests  a 
year,  and  if  the  quantity  required  is  not  taken  and  paid  for  in  the 
agreed  period,  the  quantity  required' is  to  go  in  reduction  of  the  300 
chests.  The  plaintiffs  purchased  from  the  French  consul  this  option 
for  30,000  rupees,  meaning  not  to  exercise  the  right  of  purchase,  but 
to  cause  that  quantity  to  be  retained,  and  so  to  diminish  the  quantity 
of  opium  to  be  sold  at  the  sale.     The  requisition  was  accordingly 
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made,  and  the  quantity  offered  for  sale  at  that  sale  diniiniBbed  by 
300  chests. 

It  was  argued  that  this  was  a  fraud  against  the  East  India  Com- 
pany, the  vendors,  who  were  thereby  prevented  firom  selling  the  300 
chests  at  that  sale,  which  they  would  have  done  if  the  French  gov- 
ernment had  been  left  to  itself.  But  their  lordships  do  not  think 
that  this  is  a  fraud  on  the  company.  By  the  treaty  the  French 
government  has  an  unlimited  power  of  exercising  the  option,  and 
may  do  so  for  any  reason  they  think  fit,  and  the  East  India  Company 
have  no  right  which  is  infringed  upon  by  the  exercise  of  the  option 
for  a  collateral  pecuniary  advantage.  It  was,  indeed,  insinuated  that 
this  sum  was  given  as  a  bribe  to  the  French  consul,  and  was  th^-e- 
fore  a  fraud  on  his  government ;  but  it  is  not  proved  that  the  money 
was  given  as  a  bribe,  but  it  must  be  intended  that  it  was  given  for  the 
use  of  the  French  government.  Their  lordships  therefore  think  that 
none  of  these  objections  are  sustained,  and  that  the  plaintiffs'  conduct 
does  not  appecur  to  have  been  illegal  However  much  they  disap- 
prove of  these  wagering  transactions,  (which  happily  are  now  put  an 
end  to,)  however  disreputable  and  unbecoming  in  men  of  a  nice  sense 
of  honor,  or  of  high  mercantile  character,  the  means  adopted  by  the 
plaintiffs  to  win  their  wager  may  be,  still  we  cannot  pronounce  them  to 
be  fraudulent  in  contemplation  of  law,  which  only  seeks  to  lay  down 
broad  rules  for  the  government  of  human  conduct,  applicable  to  all 
classes  of  persons,  and  does  not  exonerate  parties  from  their  coniracts 
(which  it  is  its  primary  duty  to  enforce)  on  the  ground  of  fraud,  ex- 
cept where  they  are  distinctly  shown  to  be  in  violation  of  the  ordinary 
rules  of  morahty.  Our  attention  was  called  to  the  decision  of  the 
learnt  d  judges  of  the  Supreme  Court  of  Calcutta  in  a  similar  case. 
The  judges  of  that  court,  on  the  trial,  considered  the  conduct  of  the 
plaintiffs  as  not  fraudulent,  and  gave  their  verdict  for  the  plaintiffs  at 
nisi  prius.  That  opinion  they  subsequently  changed.  What  the 
particular  facts  in  evidence  were, 'to  show  that  it  was  the  understand- 
ing of  the  contracting  parties  as  to  using  all  means  to  raise  or  depress 
the  prices,  does  not  appear,  and  therefore  we  are  not  in  a  condition  to 
say  what  the  verdict  ought  to  have  been ;  but  the  opinion  delivered 
by  those  learned  judges,  on  the  supposition  that  there  was  such  an 
understanding,  that  the  bidding  was  a  fraud  on  third  parties,  we  can- 
not think-to  be  well  founded. 

We  are  of  opinion,  therefore,  that  the  plaintiffs  were  entitied  to 
recover  in  this  action. 

Two  subordinate  points  remain  for  consideration.  Furst,  as  to 
interest,  we  think  the  court  below  were  warranted  in  giving  it,  for  it 
appears  that  interest  was  accustomed  to  be  paid  on  such  pecuniary 
transactions.  Lastiy,  as  to  costs,  we  concur  in  the  opinion  of  the 
chief  justice,  that  the  general  rule  should  be,  that  they  follow  the  event 
of  the  verdict ;  and  in  this  case,  as  the  verdict  for  tiie  plaintiffs  was  in 
the  judgment  of  their  lordships  right,  they  ought  to  have  their  costs. 

We  shall,  therefore,  recommend  to  her  majesty  that  the  judgment 
should  be  affirmed ;  and  the  appeal  is  dismissed,  with  costs. 
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BetkelL  I  do  not  know  whether  your  lordships  would  not  think, 
that,  as  there  was  a  difference  of  opinion  with  the  two  learned  judges 
in  the  court  below,  th^re  should  be  no  costs. 

Parke,  B.     No  ;  we  think  the  costs  ought  to  follow  the  event 


[B^fifft  (Ae  Lord$  of  iKe  Commiitee  of  Council  for  the  Affairs  of  Jersey  and  Guernsey, 
Present  The  RiM  Hon,  the  Lord  President  ;  Lord  Lanodale,  M.  R.  ;  7^ 
Right  Hon.  Sir  Xx,  Gret,  the  Secretary  for  the  Home  Department ;  Lord  Cuipbell, 
iht  Chancellor  of  the  Dudy  of  Lancaster ;  and  The  Rif(ht  Hon.  Sir  S.  Lusbinoton, 
Uk  Judge  of  the  AdmiraUy  Cowri.] 

In  re  Belson.^ 

Januaiy  24  and  Febroaiy  5, 1850. 

Habeas  Corpus  —  Appeal  —  Costs. 

A  writ  of  habeas  corpus^  issued  bj  the  lord  chancelbr,  and  sealed  hj  the  chief  clerk  of  the 
records  and  writs  with  the  official  seal,  will  ran  into  the  Island  of  Jersey;  and  the  Boyal 
Coort  there  is  bound  to  register  sach  writ,  and  to  aid  and  assist  in  its  execution. 

An  appeal  will  lie  to  the  lords  of  the  committee  of  council  from  a  provisional  order  of  the 
Royal  Court  of  Jersey- 

In  an  appeal  by  htisband  against  wife,  the  court  will  not  make  an  order  for  security  for  costs 
against  the  husband. 

This  was  the  doleance  or  petition  of  Frederick  Belson,  Esq.,  com- 
plaining of  the  refusal  of  the  Royal  Court  of  Jersey  to  register  a 
writ  of  habeas  corpus^  issued  in  pursuance  of  an  order  made  by  the 
vice  chancellor  of  England  on  the  6th  of  November,  1849,  and  two 
warrants  of  the  lord  chancellor,  and  praying  an  order  or  direction 
from  her  majesty  in  council  to  the  Royal  Court  of  Jersey  to  register 
and  publish  the  order  and  warrants,  and  to  aid  and  asdist  in  their 
execution. 

The  facts  were  as  follows :  In  January,  1849,  Maria  Elizabeth 
Belson,  the  wife  of  Frederick  Belson,  the  appellant,  presented  a  re- 
monstrance to  the  Royal  Court  of  the  Island  of  Jersey,  setting  forth 
that  her  husband  habitually  labored  under  a  state  of  great  mental 
excitement,  which  often  deprived  him  of  his  reason,  and  alleging 
various  acta  of  ill  treatment  to  herself,  and  that,  in  consequence  of  his 
state  of  mind,  he  was  incapable  of  having  the  care  of  or  directing 
the  education  of  their  children,  two  of  whom  were  sons,  one  of  eight, 
the  other  of  three  years  of  age,  and  one  daughter,  ased  seven  years ; 
and  Maria  Elizabeth  Belson  prayed  that,  after  proof  of  the  facts  al- 
leged, a  separation,  as  far  as  regarded  property,  might  be  granted  to 
h^  from  her  said  husband,  and  that  he  might  be  adjudged  to  pay 
her  an  annual  sum  of  2501.  for  herself  and  the  maintenance  of  her 
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children.  The  said  suit  for  a  separation  came  on  to  be  heard  before  the 
Eoyai  Court  on  the  14th  of  April,  1849,  when,  the  husband  (defend- 
ant) having  put  in  a  plea  denying  the  allegations  contained  in  the 
remonstrance,  the  case  was  put  to  proof.  Witnesses  were  in  the 
course  of  examination,  and  the  cause  was  at  the  date  of  the  appeal 
pending  before  the  Royal  Court  On  the  14th  of  March,  1849,  the 
defendant  presented  a  remonstrance,  complaining  that  his  wife  had 
deserted  her  home,  and  taken  with  her  her  two  youngest  children, 
and  praying  that  the  proper  oflScer  might  be  directed  to  enter  the 
house  where  the  said  children  were  detained,  and  deliver  them  to  the 
care  of  the  petitioner ;  and  upon  that  occasion  the  inferior  number  of 
the  court  were  of  opinion  to  grant  the  prayer  of  the  remonstrance 
provisionally,  without  prejudice  to  the  ^ultimate  decision  of  the  wife's 
suit  On  the  14th  of  April,  the  full  number  of  the  Royal  Court  hav- 
ing been  convened  for  that  purpose,  Maria  Elizabeth  Belson  pre- 
sented a  remonstrance  to  the  court,  complaining  of  the  ex  parte 
decision  of  the  inferior  number  of  the  14th  of  March,  and  offering  to 
prove  the  total  incapacity  of  her  husband  to  have  the  custody  of  his 
children ;  and  the  said  Frederick  Belson  having,  by  counsel,  appeared 
to  answer,  the  full  number  of  the  Royal  Court  pronounced  the  follow- 
ing decree :  '<  Considering  that  the  said  Maria  Elizabeth  Berkeley, 
(Mrs.  Belson,)  on  the  20th  of  January,  presented  a  remonstrance  to  the 
court,  alleging,  amongst  other  things,  the  state  of  excitement  and 
mental  alienation  of  the  said  husband,  and  praying  a  separation  from 
her  said  husband,  and  alimony  for  herself  and  her  children ;  that,  by 
an  act  of  the  court  of  the  14th  instant,  it  is  ordered  that  evidence  shall 
be  heard  in  this  action ;  that  the  remonstrance  to  the  full  court,  on 
the  part  of  the  said  Maria  Elizabeth  Belson,  reproduces  the  allega- 
tions of  the  mental  alienation  of  her  said  husband,  and  an  habitual 
state  of  mental  excitement,  which  renders  him  incapable  of  having 
the  care  of  his  children,  or  of  directing  their  education ;  the  court 
suspends  the  effects  of  the  said  act  or  order  of  the  14th  of  March, 
1849 ;  and  considerin|?  that  the  two  youngest  of  the  said  children  are 
a  girl  and  a  boy,  the  lormer  only  seven  years  old,  and  the  latter  only 
three  years  of  age,  and  that,  under  those  circumstances,  they  mcnre 
especially  require  the  care  of  a  mother,  the  court  has  ordered  that 
they  should  be  left  provisionally  in  the  custody  of  the  said  Maria 
Elizabeth  Belson,  their  mother."  From  this  decision  the  petitioner, 
Frederick  Belson,  prayed  an  appeal  to  her  majesty  in  council ;  but 
the  Royal  Court  refused  to  grant  the  liberty  to  appeal,  on  the  ground 
that  the  order  was  a  provisional  and  not  a  definitive  sentence.^  The 
children  having  been  made  wards  of  the  High  Court  of  Chancery  in 
England,  on  the  23d  of  August,  in  the  same  year,  the  appeliknt, 
Frederick  Belson,  presented  a  petition  to  his  honor  the  vice  chancellor 
of  England,  supported  by  an  affidavit,  stating  that  the  infants,  Mary 
Juliana  Belson  and  Frederick  John  Belson,  were  at  St  Heliers,  in  the 
Island  of  Jersey,  under  the  custody  and  control  of  their  mother,  and 
of  William  Henry  Hartman,  their  step-grandfather,  and  praying  an 

^  This  decision  overruled ;  see  end  of  case. 

Digitized  by  VjOOQIC 


PEIVY  COUNCIL,  1860-61.  61 

111  re  Bebon. 

order  that  a  writ  of  habeas  corpus  might  issue,  directed  to  Maria  Eliza- 
beth Belson,  the  mother  of  the  infants,  and  to  William  Henry  Hart- 
man,  to  bring  the  said  infants  before  the  High  Court  of  Chancery,  at 
Belie  Vue,  Southsea,  near  Portsmouth,  in  the  county  of  Hants,  on 
the  12th  of  September  then  next  The  order  was  made  accord- 
ingly; and,  in  pursuance  of  such  order,  a  writ  of  habeas  corpus  was, 
on  the  6th  of  September,  1849,  issued  by  the  lord  chancellor,  at  the 
instance  of  Frederick  Belson,  the  father,  out  of  and  under  the  seal 
of  the  said  High  Court  of  Chancery,  from  the  office  of  the  clerks  of 
the  records  and  writs,  which  writ  was  in  the  following  form*:  "  Vic- 
toria, by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  Queen,  Defender  of  the  Faith,  to  Maria  Elizabeth  Belson 
and  William  Henry  Hartman,  greeting.  We  command  you,  and 
each  of  you,  that  you  do,  on  Wednesday,  the  12th  of  September,  at 
ten  o'clock  in  the  morning,  bring  before  us  in  our  Court  of  Chancery 
at  Belle  Vue,  &c.,  the  bodies  of  Mary  Juliana  Belson  and  Frederick 
John  Belson,  by  whatsoever  name,  or  addition  of  name,  they  are 
known  or  called,  who  are  detained  in  your  custody,  to  perform  and 
abide  such  order  as  our  said  court  shall  make  in  this  behalf;  and 
hereof  fail  not,  and  bring  this  writ  with  you."  The  writ  of  habeas 
corpus  having  been  issued  as  a  writ  to  run  into  and  be  executed  in  the 
Island  of  Jersey,  the  same  was,  on  the  7th  of  September,  1849,  duly 
served  on  Maria  Elizabeth  Belson  and  William  Henry  Hartman,  the 
officer  tendering  at  the  same  time  the  money  for  travelling  expenses. 
On  the  12th  of  September,  the  day  named  in  the  writ,  Maria  Eliz- 
abeth Belson  and  William  Henry  Hartman  attended  before  the  vice 
chancellor,  when  it  was  ordered  that  the  matter  should  stand  over 
until  the  first  day  of  the  then  next  Michaelmas  term,  they  under- 
taking not  to  remove  the  children  from  Jersey,  except  by  bringing 
them  to  England.  The  said  Maria  Elizabeth  Belson  and  William 
Henry  Hartman  not  appearing  on  the  first  day  of  Michaelmas  term, 
and  not  having  made  any  return  to  the  writ,  a  declaration  was  made, 
on  the  petition  of  the  appellant,  Frederick  Belson,  by  his  honor  the 
vice  chancellor  of  England,  that  their  conduct  was  a  contempt  of  the 
court,  and  it  was  ordered  that  they  should  stand  committed  to  the 
custody  of  the  keeper  of  the  queen's  prison  until  they  should  clear 
their  contempt,  or  further  order ;  and  accordingly  a  warrant  was  signed 
and  issued  by  the  lord  chancellor  of  Great  Britain,  bearing  date  the 
13th  of  November,  1849,  addressed  to  W.  H.  Allen,  the  tipstaff  of 
the  High  Court  of  Chancery,  or  his  deputy,  willing  and  directing  him 
to  make  diligent  search  after  the  body  of  the  said  Maria  Elizabeth 
Belson,  and,  wheresoever  he  should  find  her,  to  arrest  and  apprehend 
her,  and  her  safely  to  convey  to  the  queen's  prison,  there  to  remain 
until  further  order;  and  a  similar  warrant  was  at  the  same  time 
issued  against  William  Henry  Hartman. 

By  an  order  of  the  king  in  council  of  the  21st  of  March,  1769, 
duly  enroUed,  the  laws  and  privileges  of  the  Island  of  Jersey  were 
confirmed  as  of  ancient  times ;  and  it  was  provided  that  no  orders, 
warrants,  or  letters  missive  of  any  sort  should  be  put  into  execution 
within  the  island  until  after  having  been  presented  to  the  Royal 
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Court,  in  order  that  they  might  be  registered  and  made  public ;  and 
in  case  any  such  orders,  warrants,  or  letters  missive  should  be  found 
contrary  to  the  charters  and  privileges,  or  burdensome  to  the  said 
island,  the  registry,  publication,  and  execution  might  be  suspended 
by  the  Royal  Couit  until  the  case  had  been  represented  to  bis 
majesty,  and  his  will  and  pleasure  on  the  same  signified.  On  the 
15th  of  November  the  tipstaff  arrived  in  the  Island  of  Jersey,  and, 
conformably  to  the  said  order  of  the  king  in  council,  made  application, 
by  her  majesty's  attorney  general  in  Jersey,  to  the  knight  baUli  of  the 
island,  and  afterwards  to  the  Royal  Court,  to  register  the  order  of  the 
vice  chancellor  of  England  and  the  warrants  of  the  lord  chancellor, 
and  for  assistance  in  executing  such  warrants.  On  the  17th  of  No- 
vember, the  application  for  registration  being  reiterated  before  the 
full  court  by  Mr.  Allen,  Maria  Elizabeth  Belson  and  William  Henry 
Hartman  demanded  to  intervene,  and  claimed  the  protection  of  ihe 
court,  to  oppose  the  registry  and  execution  of  the  said  order,  on  the 
ground  that  such  registry  and  execution  would  have  the  effect  of 
withdrawing  from  the  jurisdiction  of  the  court  a  cause  that  was 
pending  therein,  and  which,  according  to  the  charters  and  privileges 
of  the  island,  could  not  be  taken  before  another  tribunal,  except  by 
appeal  On  the  21st  of  November  following,  the  court,  after  stating 
the  facts,  delivered  their  judgment,  of  which  the  following  is  a  trans- 
lation :  '^  With  regard  to  the  demand  in  intervention,  considering  that 
the  said  William  Henry  Hartman  and  Maria  Elizabeth  Belson  have 
interest  in  the  cause,  the  court  have  admitted  their  intervention ;  and 
regarding  the  demand  of  Mr.  Allen,  considering  that  the  Royal  Court 
of  this  island  is  independent  of  all  other  authority,  save  her  most  ex- 
cellenf  majesty  in  council,  and  as  it  is  specified  in  the  charters 
granted  from  time  to  time  to  the  inhabitants  of  this  country  by  their 
sovereigns,  that  no  orders  or  warrants  proceeding  from  the  English 
courts  can  be  put  in  execution  in  this  country,  unless  they  are  sent 
in  virtue  of  an  order  from  her  majesty  in  council,  the  court  have 
unanimously  judged  that  the  demand  of  the  said  W.  H.  Allen  was 
not  allowable." 

The  appellant,  Frederick  Belson,  thereupon  presented  his  petition 
of  appeal  to  her  majesty  in  council,  pmying  her  majesty  in  council  to 
declare  and  order  that  the  writ  of  habeas  corpus^  issued  under  the  seal 
of  her  majesty's  High  Court  of  Chancery  of  Great  Britain,  did  of  right 
run  into,  and  ought  to  be  obeyed  within,  the  said  island;  also  to  order 
and  direct  the  said  Royal  Court  of  Jersey  to  register  and  publish  the 
said  warrants  of  the  said  lord  high  chancellor  of  Great  Britain,  and 
to  durect  the  governor  or  lieutenant  governor,  viscount  denunciators, 
officers  of  justice,  constables,  and  centeniers,  and  all  other  her 
majesty's  subjects  within  the  said  island,  to  be  aiding  and  assisting 
in  the  due  execution  of  the  same  warrants,  and  to  order  and  direct 
them  to  be  aiding  and  assisting  the  said  William  Henry  Allen  in 
taking  as  well  the  said  Maria  Euzabeth  Belson  and  William  Henry 
Hartman  as  the  said  infants  into  his  custody,  and  bringing  them 
before  the  High  Court  of  Chancery,  there  to  abide  such  order  as  the 
said  court  should  make. 
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By  an  order  of  the  lords  of  the  committee  of  council  for  the  affairs 
of  Jersey  and  Guernsey,  bearing  date  the  4th  of  December,  1849,  it 
"was  ordered  that  the  petition  ot  appeal  of  the  said  Frederick  Belson 
should  be  referred  to  the  Royal  Court  of  the  Island  of  Jersey  for  such 
observations  as  they  might  think  fit  to  make  thereupon ;  and,  in  obe- 
dience to  this  order,  the  bailiff  and  jurats  of  the  Royal  Court  of  Jersey 
submitted  to  her  majesty  in  council  the  following  explanation  of  the 
motives  which  led  them  to  the  adoption  of  their  act  of  the  21st  No- 
vember, 1849 :  That  the  appellant  had  himself  recognized  the  juris- 
diction of  the  Royal  Court  by  presenting  a  remonstrance ;  that,  at  the 
time  the  order  of  the  vice  chancellor  of  England  issued,  the  Royal 
Court  was  duly  seized  of  the  matters  at  issue  between  the  appellant 
and  his  wife,  and  the  court  had  made  an  order  in  reference  to  the 
custody  of  the  two  children,  who  were  then  within  the  jurisdiction  of 
tiie  court ;  that  the  Royal  Court  was  the  only  tribunal  competent  to 
deal  with  the  matter;  and,  in  support  of  this,  they  gave  extracts  from 
the  charter  granted  by  Queen  Elizabeth,  which  was  subsequently  con- 
finned,  almost  totidem  verbis^  by  Charles  I.,  Charles  IL,  and  James  XL ; 
and  that  the  decision  of  the  Royal  Court  could  only  be  called  in  ques- 
tion by  an  appeal  to  her  majesty  in  council ;  that  the  vice  chancellor 
bad  not  any  authority  in  this  case  to  issue  a  writ  of  habeas  corpus; 
that  the  writs  which  were  granted  by  the  vice  chancellor  were  not 
writs  of  habeas  corpus  ad  subjiciendum  at  common  law,  not  being  is- 
sued out  of  the  crown  office ;  that,  assuming  the  writs  were  writs  at 
common  law,  they  did  not  run  into  the  Island  of  Jersey,  which  is  not 
sabject  to  the  common  law  of  England ;  that  the  office  of  vice  chan- 
odlor  was  created  by  an  act  not  extending  to  Jersey,  and  therefore  the 
Royal  Court  had  no  legal  knowledge  of  it,  and  his  order  had  no  force  or 
validity ;  that  although,  by  an  order  of  his  late  majesty  I^g  William 
IV^  in  council,  of  the  acts  of  11th  July,  1832,  printed  copies  of  the  acts 
of  the  31  Car.  2,  and  66  Geo.  3,  rthe  habeas  corpus  acts,)  were  directed 
to  be  transmitted  to  the  Royal  Court,  yet,  in  consequence  of  a  repre- 
sentation made  at  the  time  to  his  majesty's  government,  that  the 
registration  would  be  an  infringement  of  the  privileges  of  the  island, 
it  was  then  determined,  by  the  secretary  of  state,  not  to  press  the  regis- 
tration of  the  said  order  and  act  of  Parliament,  and  the  same  had  not 
accordingly  been  registered. 

The  matter  now  coming  on  to  be  heard  before  the  committee,  they 
determined  to  hear  the  case  made  by  the  Royal  Court  in  the  first  in- 
stance, and  called  on  Sir  F.  Thesiger  and  Peacock,  who,  with  Busk, 
appeared  on  their  behalf,  to  commence  their  argument. 

Sir  F.  Thesiger.  This  is  a  serious  attempt  at  the  invasion  of  the 
rights  and  privileges  of  the  Royal  Court  of  Jersey,  and  in  direct  oppo- 
sition to  the  order  of  1769,  by  which  those  rights  and  privileges  were 
confirmed,  as  of  ancient  times.  The  writ  of  habeas  corpus  which  has 
been  issued  is  not  one  which  runs  into  the  Island  of  Jersey  at  all,  and 
if  it  did  so,  it  would  not  properly  interfere  with  the  proceedings  of  a 
court  of  competent  jurisdiction,  before  which  the  matter  is  now  pend- 
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ing.  [The  learned  counsel  then  referred  to  the  condtitution  or  charter 
granted  to  the  island  by  King  John ;  to  the  ^^precepte  d'assize,"  taken 
before  Sir  Robert  De  Norton,  knight,  and  Sir  William  De  la  Bue, 
knight,  justices  itinerant,  A.  D.  1331,  in  the  reign  of  Edward  IIL;  and 
the  letters  patent  of  Queen  Elizabeth,  to  show  timt  the  Royal  Court 
of  Jersey  was  of  competent  jurisdiction  to  decide  the  matters  before 
them.     He  then  proceeded  as  follows :  — 1 

But  the  writ  in  this  case  is  not  the  high  prerogative  writ  of  habeas 
corpus  ad  stdjjiciendum,  (see  2  Inst  52,)  which  I  do  not  dispute  runs 
into  the  Island  of  Jersey,  but  is  merely  the  writ  ad  faciendum  et  redp* 
iendum.  There  is  also  the  writ  of  habeas  corpus  ad  responderuhmy 
which  is  issued  when  a  party  is  in  custody  in  the  prison  of  an  infe- 
rior court;  and  also  the  writ  of  habeas  corpus  ad  testificandum;  and 
there  are  other  writs  of  a  similar  description,  all  of  which  are  judicial 
and  not  prerogative  writs,  and  have  no  more  power  or  extent  than 
the  ordinary  proceedings  of  our  courts  of  justice,  and  consequently 
would  have  no  force  whatever  out  of  the  realm.  There  are  three 
sources  only  from  which  liie  high  prerogative  writ  can  issue,  viz^ 
at  common  law,  by  the  stat  31  Car.  2,  c.  2,  or  by  the  stat  56  G«o.  3^ 
c.  100 ;  for  I  do  not  rely  on  the  non-registration  of  the  last-mentioned 
act  But  the  writ  issued  in  consequence  of  the  vice  chancellor  of 
England's  order  is  not  a  writ  issuing  in  any  of  these  three  ways.  It 
clearly  did  not  issue  under  the  two  nrst,  and  it  is  almost  a  matter  of 
history,  that,  at  the  time  of  the  debates  on  the  bill  which  passed  into 
the  act  of  56  Greo.  3,  c  100,  the  equity  judges  were  particularly  ex- 
cluded from  its  operation.  Crowlei/s  Case^  2  Swanst  48,  49,  shows 
that  the  chancellor  has  the  power  of  issuing  the  high  prerogative  writ, 
but  the  only  mode  in  which  it  can  be  issued  is  through  the  petty  bag- 
office,  being,  as  Blackstone  expresses  it,  the  officina  justttice.  The 
writs  relating  to  the  business  of  the  subject  were  kept  in  hanaperio^ 
whilst  those  relating  to  matters  in  which  the  crown  was  interested 
were  kept  in  parva  Saga;  whence  arose  the  distinction  bet,ween  the 
hanaper-office  and  the  petty  bag-office.  [He  then  referred  to  HuLchins 
V.  Player^  Bridgm.  289,  in  which  the  distinction  between  the  judicial 
and  prerogative  writ  is  clearly  taken.]  In  all  cases  where  the  high 
prerogative  writ  issues,  the  court  has  no  jurisdiction  except  over  the 
cause  of  commitment :  if  the  cause  is  legal,  the  pariy  is  remanded  to 
custody ;  if  illegal,  he  is  discharged :  whereas  in  this  case  the  order 
is  to  bring  the  infants  within  the  jurisdiction  of  the  Court  of  Chancery, 
the  object  being,  that,  when  they  are  within  the  jurisdiction,  they  may 
be  subject  to  any  order  the  court  may  think  proper  to  make.  It  is 
plain  that  this  will  be  the  effect,  for  the  Court  of  Chancery  has 
jurisdiction  specially  over  children,  as  representing  the  sovereign, 
who  is  parens  patrue;  although  common-law  courts  have  somewhat 
trenched  on  the  jurisdiction  of  a  court  of  equity,  by  allowing  the  chil- 
dren, if  of  sufficient  age,  to  decide  for  themselves  with  which  of  the 
parents  they  will  live.  The  proceedings  before  a  court  of  chancery 
were  generally  taken  on  petition,  and  not  by  issuing  a  writ  There 
were  very  few  instances  in  which  such  writs  had  been  issued ;  and 
Lord  Eldon,  in  the  case  of  Li/ons  v.  Blenkin^  Jac  254,  was  clearly  of 
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opinion,  that  the  proper  course  was  to  file  a  petition.  Now,  it  may 
be  inferred  from  this,  that  the  writ  in  question  is  the  common  writ 
which  the  Court  of  Chancery  is  in  ike  habit  of  issuing,  by  virtue  of 
the  auUiority  given  to  it  over  inftints,  and  in  exercise  of  that  author- 
ity, as  a  process  writ ;  and  it  is  some  evidence  of  this,  that  the  writ 
has  issued  from  the  office  of  the  clerks  of  records  and  writs,  instead 
of  oat  of  the  petty  bag-office,  and  is  sealed  with  the  seal  of  the  clerk 
of  records  and  writs,  and  not  with  the  chancery  common-law  seal. 
This  cannot  be  a  writ  issued  under  the  31  Car.  3,  (the  Habeas  Corpus 
Act)  The  only  power  the  Court  of  Chancery  had  to  issue  such  a 
writ  was  through  the  common-law  office,  and  in  the  common-law 
form ;  but  this  was  not  so  issued,  and  cannot,  therefore,  run  into  the 
Isiand  of  Jersey,  and  has  no  power  or  force  out  of  the  realm ;  and 
there  is  no  contempt  in  disregarding  it  The  Court  of  Jersey  are,  in 
betj  called  on  to  assist  in  the  destruction  of  their  own  rights  and 
privileges. 

[Lard  Lang-dale,  M.  R.  One  can  account  for  their  jealousy  in 
matters  which  afiect  the  liberty  of  the  subject;  but  if  the  Court  of 
Chancery  think  fit  to  say,  "  Make  a  return  to  this  writ,"  the  Court 
of  Jersey  might  have  found,  if  they  had  made  such  return,  that  it 
was  never  intended  to  interfere  with  their  rights  and  privileges. 

Lord  CampbelL  They  ought  to  have  presumed,  that  if  the  chil- 
dren were  in  lawful  custody,  they  would  be  remanded  by  the  vice 
chancellor.] 

But  if  the  children  are  once  taken  out  of  the  jurisdiction  of  the 
Boyal  Court,  and  placed  within  the  jurisdiction  of  the  Court  of 
Chancery  here,  it  would  be  an  effectual  bar  to  the  proceedings  which 
had  been  instituted  in  the  Royal  Court  of  Jersey. 

[Lard  CampbelL  I  remember  a  writ  to  have  been  issued  by  the 
Queen's  Bench,  where  there  had  been  a  commitment  by  the  House 
of  Commons;  the  writ  was  obeyed,  and  the  Court  of  Queen's 
Bench  remanded  the  prisoners.  I  know,  in  that  case,  it  was  recom- 
mended that  no  return  should  be  made  to  the  writ,  but  the  more 
wholesome  advice  prevailed.  As  the  House  of  Commons  trusted 
their  privileges,  in  that  case,  to  the  judgment  of  the  Court  of  Queen's 
Bench,  it  would  have  been  no  degradation  to  the  Royal  Court  of 
Jersey  to  have  followed  their  example.] 

Peacock,  on  the  same  side.  The  question  is  not  merely,  whether 
tile  warrant  of  commitment  can  be  executed  in  Jersey  until  it  has 
been  registered  by  the  Royal  Court,  but  whether  it  can  be  executed 
even  if  the  Royal  Court  should  so  register  it.  The  difference  be- 
tween the  writ  ad  faciendtm  et  recipiendum,  and  the  high  prerogative 
writ  of  ad  subjiciendum,  is  shown  in  3  Bl.  Com.  129, 131,  and  Bac.  Ah* 
tit  ^  Habeas  Corpus.^^  Proceedings  are  different  in  the  case  of  infants 
and  adults.  Leg  v.  TwrnJmU,  2  P.  Wms.  409.  The  writ  in  this  case 
18  a  writ  of  habeas  corpus  cum  causa.     (Veal's  Forms  of  Writs,  50.) 

[Lord  CampbelL  I  do  not  see,  in  substance,  how  that  writ  differs 
from  the  writ  of  habeas  corpus  ad  subjiciendum^] 

The  difierence  consists  in  the  one  being  a  writ  of  process,  fixua 
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which,  in  case  of  error  in  the  proceedings,  there  would  have  been  a 
rehearing  before  the  lord  chancellor,  and  an  appeal  to  the  House  of 
Lords ;  but  can  any  one  say  there  would  have  been  an  appeal  if  the 
lord  chancellor  had  issued  his  Jiat  at  once  for  the  great  prerogative 
writ  of  habeas  corpus  ad  subjiciendum?  The  word  subjiciendum 
would  be  omitted  in  the  writ  of  habeas  corpus  cum  causa.  Again, 
if  a  man  wished  to  obtain  a  writ  of  habeas  corpus  ad  subjiciendum^  he 
can  only  obtain  it  through  ih%  fiat  of  the  court  or  of  a  judge ;  whereas 
the  writ  of  habeas  corpus  cum  cau^sa  would  issue  as  of  course.  The 
writ  omits  the  words  ad  subjiciendum,  and  must  therefore  be  con- 
sidered as  the  minor  writ  This  was  the  writ  in  Lyons  v.  Blenkin. 
(Seton  on  Dec.  282.)  The  issuing  of  the  prerogative  writ  is  not,  as 
in  the  present  case,  on  matter  depending  in  the  High  Court  of  Chcin- 
cery,  which  could  be  heard  and  determined  by  the  vice  chancellor, 
and  upon  which  an  appeal  will  lie,  but  is  issued  by  the  fiM  of  the  lord 
chancellor  alone,  and  from  it  there  is  no  appeal  [He  then  referred  to 
4  Inst  78,  79.]  The  next  objection  we  take  is  to  the  seal  attached 
to  the  present  writ,  which  is  only  that  of  the  clerk  of  records  and 
writs.  We  contend  that  the  great  seal  of  England  is  the  only  one 
which  can  properly  be  attached  to  the  high  prerogative  writ  The 
clerks  of  records  and  writs  only  derive  their  powers  under  the  6  &  6 
Vict  c.  103,  and  certain  orders  of  the  26th  of  October,  1842,  made 
in  pursuance  of  that  act  Under  them  the  power  of  attaching  the 
seal  is  only  given  to  the  clerks  of  records  and  writs,  as  officers  of  the 
court,  in  relation  to  suits ;  but  their  seal  can  never  be  tantamount  to 
the  great  seal  for  all  purposes.  At  all  events,  that  order  is  not  in 
force  in  Jersey,  and  how  can  the  people  of  Jersey  be  bound  by  it? 
But  if  the  writ  be  not  a  valid  writ,  the  warrant  of  commitment 
cannot  be  executed,  and  the  present  application  must  be  dismissed. 

The  Solicitor  General^  contra.  I  submit  that  the  writ  now  before 
your  lordships  is  the  high  prerogative  writ  There  is  no  doubt  it  was 
intended  to  be  that  writ ;  for  there  is  no  direction  in  it  to  bring  up 
any  cause,  nor  is  there  any  pretence  that  there  was  a  cause  to  bring 
up.  The  present  writ  is  an  exact  translation  of  the  writ  ad  subjici" 
endum,  with  the  omission  of  a  few  words  relating  to  the  caption. 
The  only  difference  between  the  writ  in  Latin  and  the  present  writ 
is,  that  in  the  Latin  it  is  ad  subjiciendum  et  recipiendum,  which,  in 
the  present  writ,  is  "  to  perform  and  abide."  The  words  cum  causa 
detentionis  su(b  are  omitted ;  but  as  the  custody  in  this  case  is  legal, 
and  there  is  not  an  illegal  imprisonment,  and  also  that  in  this  case 
the  persons  to  be  produced  are  infants,  I  see  no  reason  for  the  intro- 
duction of  those  words,  or  that  they  in  any  manner  affect  the  validity 
of  the  writ  The  only  writ  known  to  the  officers  of  the  court  is  that 
which  we  now  have  before  us.  The  next  question  is,  whether  this 
writ  is  defective  by  reason  of  its  having  the  seal  of  the  clerk  of 
records  and  writs,  instead  of  having  the  great  seal,  attached  to  it 
It  matters  not  whether  it  issued  from  the  equity  or  common-law 
side.  In  applications  previously  to  the  passing  of  the  5  &  6  Vict, 
the  writ,  when  even  it  issued,  went  with  tiie  great  seal  attached  to  it, 
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and  there  was  no  seal  of  ihe  petty  bag-office.  When  it  was  signed  hv 
the  lord  chancellor,  the  great  seal  was  attached,  and  tiie  writ  issued. 
Before  the  5  &  6  Vict,  this  writ  was  always  prepared  in  the  six 
clerks'-offioe,  and  then  it  was  brought  np  to  the  lord  chancellor  for 
signature ;  and  whether  he  signed  it,  or  whether  he  affixed  the  grei^t 
seal,  in  his  character  of  a  juc^  sitting  in  equity  or  common  law,  or 
under  any  of  the  various  jurisdictions  which  he  exercises,  it  waa 
immediately  eifectual  and  valid.  [He  then  cited  Jenk^s  Case,  before 
Lord  Nottingham,  and  referred  to  Ix)rd  Eldon's  remarks  on  that  case, 
2  Swanst.  12.]  It  is  pretty  clear  from  these  authorities,  that  the  writ 
issued  out  of  term  time,  which  proves  that  it  did  not  issue  from  the 
petty  bag-office;  but  the  4th  order  of  the  26th  of  October,  1842, 
which  had  the  force  and  effect  of  an  act  of  Parliament,  directs  that 
a  writ,  when  sealed  by  the  clerk  of  the  records  and  writs,  shall  have 
the  same  force  and  validity  as  if  sealed  with  the  great  seal  What- 
ever, therefore,  be  the  form  of  the  writ,  it  must  thenceforth  be  pre- 
Biuned  to  be  valid.  If  they  say  the  writ  is  void,  the  proper  course 
would  have  been  to  have  applied  to  the  Court  of  Chancery  to  quash 
it;  they  ought  to  have  applied  to  discharge  the  writ,  or  to  dischai^ 
the  warrant  of  commitment,  and  that  application  should  have  been 
made  to  the  Court  of  Chancery,  and  not  to  the  committee  of  counciL 
[He  also  referred  to  Re  Spence,  2  Ph.  247.] 

W.  M.  JameSf  on  the  same  side.  The  argument  on  the  other  side 
is  a  mere  assumption,  without  any  authority  of  principle  or  decisioui 
arising  from  the  term  " common  law,"  which  they  attach  to  the  writ; 
and  they  say  that  this  writ  must  have  issued,  in  order  to  obtain 
validity,  from  the  common-law  side  of  the  Court  of  Equity.  They 
overlook  the  fact  that  the  Court  of  Chancery  possesses  its  jurisdiction 
only  as  a  common-law  court  It  is  not  a  court  which  has  acquired 
jurisdiction  in  modern  times  by  statute,  but  was  created  by  the 
authority  of,  and  is  dependent  upon,  the  common  law  of  England ; 
therefore,  to  say  that  the  writ  must  issue  from  chancery,  on  a  partic- 
ular side  of  that  court,  would  be  like  importing  a  condition,  "  that 
when  it  issues  from  the  Queen's  Bench  it  must  necessarily  issue  from 
one  of  the  numerous  offices  which  are  attached  to  that  court"  Lord 
Eldon  has,  in  the  case  referred .  to,  practically  decided  that  no  differ- 
ence exists  between  the  equity,  or  English,  and  the  Latin  side  of  the 
court  The  technical  grounds  suggested  by  the  counsel  on  the  other 
side  cannot  prevail ;  the  only  real  question  is,  whether  the  writ  of 
habeas  corpus  does  run  into  the  Island  of  Jersey,  and  the  decision 
of  that  point  must  determine  this  case. 

Sir  F.  Thesiger  replied. 

The  lords  of  the  committee,  in  obedience  to  her  majesty's  order 
of  reference,  having  made  their  report,  her  majesty  was  pleased,  on 
the  5th  of  February,  by  and  with  the  advice  oi  her  privy  council,  to 
make  the  following  order :  "  That  the  Royal  Court  of  Jersey  do  forth- 
with register  and  publish  the  warrants  signed  and  issued  by  the  Right 
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In  re  Belson. 

Hon.  the  Lord  High  Chancellor  of  Great  Britain,  bearing  date  the 
13th  of  November,  1849,  addressed  to  William  Allen,  tipstaff,  &c-, 
directing  him  to  arrest  and  apprehend  Maria  Elizabeth  Belson  and 
William  Henry  Hartman ;  and  her  majesty  was  further  pleased  to 
order  and  direct  the  Laeutenant  Governor  oi  the  Island  of  Jersey,  the 
viscount  denunciators,  officers  of  justice,  constables,  and  centeniers, 
and  all  other  her  majesty's  subjects  within  the  said  island,  to  be 
aiding  and  assisting  in  the  due  execution  of  the  said  warrants." 
On  a  subsequent  day, — 

The  Solicitor  Oeneral  and  James,  on  behalf  of  Frederick  Belson, 
applied  for  leave  to  appeal  from  the  order  of  the  14th  of  April,  1849. 

Busk,  on  behalf  of  Mrs.  Belson,  opposed  the  application,  on  the 
ground  that  the  order  was  a  provisional  and  not  a  definitive  sentence. 
The  lords  of  the  committee,  however,  allowed  the  appeal. 

Busk  then  applied  for  securiW  for  costs ;  but  the  lords  refused  the 
application,  on  the  ground  of  Inrederick  Belson's  general  liability  as 
husband. 
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FROM  AND  AFTER  MICH.  TERM,  14  VICT^  A.  D.  1850. 


Thb  East  and  West  India  Docks  and  Birminoham  Junction 
Railway  Company  v,  Gattkb.^ 

Norember  SO  and  December  2, 1850,  and  Febniary  11, 1851. 

Lands  Clatises  ConsolidaHan  Actj  1845,  s.  68 -^^^Injuricmsli/  affected^^ 
—  Compensation  —  Equity. 

TTn  application  of  the  principle  laid  down  bj  Lord  Cottenham,  C,  in  The  London  and  North' 
watem  Railway  Company  y.  Smithy  1  Mac.  &  G.  216 ;  13  Jar.  417,  will  not  be  extended. 

A  land  owner,  whose  property  was  not  taken,  used,  or  directly  interfered  with  by  the  railway 
company,  gave  the  company  notice,  under  the  68th  section  of  the  Lands  Clanscs  Consoli- 
dation Act,  of  his  claim  for  compensation  by  reason  of  his  property  being  ''  injorioosly 
affected"  by  the  execution  of  the  worits,  whereby  his  goods  were  aamaged  by  the  dost  and 
dirt,  and  customers  were  preyented  coming  to  his  shop ;  and  required  the  company  either 
to  give  a  written  agreement  for  payment  of  the  amount  claimed,  or  to  issue  a  precept  to 
the  sheriff  to  summon  a  jury  for  settling  the  compensation.  The  company  filed  a  bill 
against  the  land  owner,  alleging  that  ue  propeity  in  question  was  not  "  injuriously 
mected**  within  the  meaning  of  the  68th  section,  and  praying  an  injunction  to  {)reyent 
the  defendant  from  proceeding  on  his  notice.  Wieram,  V.  C„  granted  the  injunction,  on 
the  authority  of  the  London  cmd  North-tpestem  RaSway  Company  y.  Smith :  — 

Bid,  dissolying  the  injunction,  that  the  right  to  compensation  under  the  68th  section  was 
not  confined  to  damage  sustained  by  persons  whose  lands  are  taken,  used,  or  directly 
interfered  with,  but  extended  to  consequential  damage ;  that  the  proper  jurisdiction  to 
decide  the  question  of  damage,  and  the  quantum^  was  the  sheriff's  jury ;  and  that  there 
WIS  no  equity  for  this  court  to  interfere. 

This  was  a  motion  by  the  defendant  to  dissolve  an  ex  parte  injunc- 
tion granted  by  Wiffram,  V.  C.  The  facts  of  the  case  are  sufficiently 
stated  by  the  lord  chancellor  in  bis  judgment. 

We  Attorney  General  {Sir  X  Romilly)  and  OrovCj  for  the  motion. 
Wgram,  V.  C,  granted  this  injunction  upon  the  authority  of  The 
Lowion  and  NoHh-westem  Railway  Company  v.  Smithy  1  Mac.  &  G. 
216;  8.  c,  13  Jut.  417 ;  but  we  have  to  submit  that  that  case  cannot 
he  supported.    But  further,  we  submit,  that  even  if  it  could  be  sup- 
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ported,  there  are  circumstances  in  this  case  which  differ  it  from  that 
first,  we  submit,  that  the  68th  section  of  the  Lands  Clauses  Consol- 
idation Act,  8  Vict  c  18,  is  clear,  and  points  out  the  precise  remedy 
for  the  company  in  case  a  party  claims  too  much  compensation ;  and 
that  is,  that  the  company  may  have  the  question  tried  by  a  sh^flPs 
jury.  What,  then,  gives  this  court  power  to  interfere  with  the  tribunal 
appointed  by  the  legislature  to  decide  these  questions  ?  The  com- 
pany admit  that  the  question  must  be  tried  at  law,  for  the  bill  prays, 
"  that,  if  necessary,  the  court  might  direct  an  issue."  It  was  evidently 
the  intention  of  the  legislature  to  prevent  powerful  companies  froia 
oppressing  individuals,  and  for  this  purpose  the  old  mode  by  mandc^ 
mus  was  superseded  by  the  mode  pointed  out  •by  the  68th  section ; 
and  the  severity  of  that  enactment  against  the  company  is  no  an- 
swer to  the  claim.  The  injury  of  which  we  complain  is  one  for 
which  the  claimant  is  entitled  to  compensation.  Reg.  v.  The  Eastern 
Counties  Railway  Company ^  2  Railw.  Cas.  736 ;  2  Q.  B.  347.  BeU  v. 
The  Hull  and  Selby  Railway  Company^  6  M.  &  W.  699.  We  submit 
also,  that,  in  point  of  practice,  this  was  not  a  case  for  a  special  injunc- 
tion, but  ought,  if  granted  at  all,  to  have  been  the  common  injunction, 
the  practice  being  quite  different  as  to  common  and  special  injunctions. 
As  to  the  former,  it  is  granted  upon  a  bill  being  filed,  and  no  answer 
put  in  within  a  certain  time ;  and  then,  upon  the  defendant  putting 
m  his  answer,  he  moves,  upon  his  answer  alone,  to  dissolve  the  injunc- 
tion ;  but  in  a  special  injunction,  the  court  proceeds  upon  affii^vits. 

Wood  and  Hetherington,  contra,  in  support  of  the  injunction.  The 
case  of  Reg,  v.  The  Eastern  Counties  Railway  Company,,  ubi  sup^ 
turned  entirely  upon  the  special  words  of  the  act  of  Parliament  The 
language  of  the  legislature  in  the  68th  section  of  the  Lands  Clauses 
Act  is,  if  a  party  shall  be  "  entitied."  The  meaning  of  the  act  is, 
that  all  parties  clearly  entitled  to  compensation  shall  be  enabled  to 
obtain  it  without  a  mandamus ;  but  the  legislature  did  not  intend  to 
extend  that  right  to  parties  who  had  no  title,  or  a  doubtful  one.  It  is 
not  to  be  supposed  that  the  legislature  intended  to  throw  the  construc- 
tion of  this  act  of  Parliament  into  the  hands  of  a  sherifPs  jury.  The 
proper  course  was  adopted  in  The  London  and  North-western  RaiU 
way  Company  v.  Smithy  by  ordering  the  tide  to  be  tried  first  by  action. 

[Lord  Chancellor.  Would  such  an  action  as  was  there  directed 
have  laid,  unless  by  the  direction  of  the  court,  or  even  then  ?  The 
answer  to  that  action  would  have  been,  **  By  our  not  issuing  the  pre- 
cept, you  got  all  you  wanted  under  the  very  terms  of  the  statute.** 
The  result  would  have  been  that  there  was  no  cause  of  action.] 

The  judgment  of  Lord  Cottenham  in  Smiths  Case  has  been  acted 
upon  in  several  cases ;  that  is,  actions  have  been  commenced  for  the 
amount  claimed  under  the  act,  not  in  the  shape  of  an  action  for  dam- 
ages, by  reason  that  the  company  did  not  issue  their  precept  for  a  jury. 

[Lord  Chancellor.  I  am  by  no  means  certain  that  such  an  action 
would  tiy  any  question  whatever.  Suppose  an  action  was  brought 
upon  a  judgment,  the  defendant  could  make  no  defence  but  that  the 
judgment  was  firaudulent    The  legislature  has  provided  no  remedy 
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or  tribunal  for  these  questions  but  by  precept  before  the  jury ;  if  it 
was  intended  that  these  parties  should  be  provided  with  any  other 
tribuna],  it  is  very  odd  that  one  does  not  find  one  word  about  such 
a  remedy ;  it  seems  more  probable  that  the  legislature  intended  to 
leave  the  whole  matter  to  the  jury.  It  would  have  been  important 
if  you  had  directed  your  attention  to  some  of  the  cases  at  law,  of 
motions  for  new  trials  of  jury  inqubitions  on  the  ground  of  including 
wrong  heads  of  damages.] 

We  submit,  that  these  questions  must  always  be  mixed  questions 
of  law  and  fact ;  that  the  jury  is  the  proper  tribunal  to  decide  the 
quaiUum,o{  damage,  but  not  whether  damage  within  the  meaning  of 
the  act  of  Parliament  has  occurred.  Rex  v.  The  London  Dock  Com- 
pony,  5  Ad.  &  EL  163.  In  re  Ghabot,  12  Jur.  1023.  The  South-western 
Railway  Company  v.  Coward,  5  Railw.  Cas.  703.  An  objection  of 
form  was  taken  by  the  other  side,  namely,  that  this  ought  to  have 
been  a  common  injunction,  because  it  was  merely  to  restrain  an 
action  at  law ;  but  the  injunction  is  only  to  restrain  them  from  forcing 
us  to  proceed  under  the  act  of  Parliament  This  is  not  a  case,  there- 
fore, for  a  common  injunction,  no  more  than  it  would  had  there  been 
a  warrant  of  attorney  to  enter  judgment  or  to  stay  execution  ;  but  it 
is  farther  made  special,  upon  the  ground  that  we  could  not  try  the 
right  in  three  weeks,  and  if  we  did  not,  the  party  would  be  entitled, 
under  the  terms  of  the  act,  to  liny  amount  he  might  have  thought 
proper  to  claim. 

T%e  Attorney  General^  in  reply.  Some  confusion  is  created  by  the 
word  "  entitled,"  occurring  in  the  statute,  being  applied  to  two  mat- 
ters, land  and  compensation.  If  the  party  is  entitled  to  compensa- 
tion, then  he  has  his  remedy  under  the  68th  section  ;  if  he  is  not  enti- 
tled to  compensation,  then  a  mandamus  will  not  lie ;  the  intention  of 
the  legislature  was  to  put  an  end  to  the  mandamus.  The  every-day's 
practice  has  been,  that  the  sheriff  and  jury  are  in  thff  habit  of  trying 
questions  of  title  to  damages  and  quantum  of  damage  together.  Lord 
Cottenhara  thought  that  it  was  wrong  to  try  the  quantum  of  damage 
before  the  question  of  title ;  but  it  is  very  common  to  enter  a  verdict 
for  a  certain  amount,  with  leave  to  move  to  enter  a  nonsuit.  It  would 
be  a  new  head  of  equity  to  say  this  court  will  interfere  to  order  a  ques- 
tion of  title  to  be  decided  before  the  quantum  of  damage.  The  present 
case  stands  differently  from  Smithes  Case^  for  here  we  show  distinct 
injury.  WUkes  v.  The  Hungerford  Market  Company,  2  Bing.  N.  C.  281. 
The  true  question  is,  what  court  is  to  decide  the  title  to  compensation. 

[Lord  Chancellor.     I  understand  Mr.  Wood  to  admit,  that  if  the     ' 
sheriff's  jury  have  the  power  of  deciding  the  question  of  title,  the 
equity  would  fall  to  the  ground.] 

Cdward^s  Case,  cited  by  the  other  side,  was  very  different  from 
SmiiVs  Case  ;  they  were  decided  differently  by  the  same  judge,  (the 
late  vice  chancellor  of  England.) 

February  11.  Lord  Chancellor.  This  case  comes  before  the* 
court  upon  a  motion  to  dissolve  an  injunction,  by  which  the  defend- 
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ant  is  restrained  from  taking  any  proceeding  whatever  against  the 
plaintiffs,  under  or  pursuant  to  his  notice,  dated  the  11th  of  March, 
1850 ;  and  in  particular  from  taking  any  proceeding  to  compel  the 
plaintiiTs  to  issue  their  warrant  to  the  sheriff  to  summon  a  jury  for 
settling  the  amount  of  compensation  claimed  by  him,  as  in  the 
plaintiff's  bill  mentioned;  and  also  from  bringing  any  action  or 
taking  any  proceedings  at  law  against  the  plamtins  to  recover  the 
sum  of  iwL  18s.  4(Lj  so  claimed  by  him,  as  in  the  plaintiffs'  bill 
mentioned,  or  otherwise  in  respect  of  the  premises,  until  the  said 
defendant  shall  fully  answer  the  plaintiffs'  bill,  or  this  court  make 
other  order  to  the  contrary.  The  plaintiffs'  company  was  incorporated 
by  an  act  of  Parliament  passed  in  the  ninth  and  tenth  years  of  her 
present  majesty,  and  is  intituled  "  An  act  for  making  a  railway  from 
the  East  and  West  India  Docks  to  join  the  London  and  Birmingham 
Railway  at  the  Camden  town  station,  to  be  called  the  East  and  West 
India  Docks  and  Birmingham  Junction  Railway ; "  and  it  appears, 
by  the  statements  in  the  bill,  that  the  company  have  commenoed 
their  works,  and  are  in  the  course  of  constructing  their  railway. 

The  bill  further  states,  that  in  September,  1849,  the  defendaat 
made  a  claim  on  the  company  for  the  sum  of  480i,  as  a  compensa- 
tion for  damage  and  injury  alleged  to  have  been  sustained  by  him  in 
consequence  of  the  dust  and  dirt  occasioned  by  the  company  having 
damaged  his  goods,  and  by  reason  'of  his  customers  having  been 
compelled,  by  the  obstruction  occasioned  by  the  plaintiffs'  works,  to 
quit  the  side  of  the  road  upon  which  the  defendant's  shop  is  situated, 
before  they  arrive  at  his  shop,  and  to  cross  to  the  opposite  side  of  the 
road  in  order  to  pass  along,  by  reason  whereof,  during  several  weeks, 
he  had  sustained  a  great  loss  in  his  trade.  The  defendant  also 
alleged  that  he  had  been  injuriously  affected  and  injured  by  the  com- 
pany having  stopped  up  a  passage  or  lane,  along  which  he  was 
entitled  to  a  right  of  way,  or  access  to  the  entrance  at  the  back  of 
his  premises.  The  bill  then  alleges  that  no  part  of  the  defendant's 
premises  was  inserted  in  the  schedule  to  the  special  act,  and  that  no 
part  of  them  had  been  taken,  used,  or  at  all  interfered  with  by  the 
works  of  the  company,  and  that,  therefore,  the  defendant  had  no 
claim  to  compensation  under  the  provisions  of  the  statutes ;  and  it 
also  alleges,  that  the  several  matters  complained  of  by  the  defendant 
are  wholly  false  and  without  foundation,  and  that  they,  therefore, 
declined  to  comply  with  his  demand. 

The  bill  then  states  that  the  defendant  had  required  the  compsuny 
either  to  enter  into  a  written  agreement  to  pay  the  amount  of  his 
claim,  or  to  issue  a  precept  to  the  sheriff  to  summon  a  jury  for 
settling  the  compensation ;  that  the  company  had  declined  to  issue 
such  precept,  because  the  defendant  was  not  a  person  entitled  to 
compensation,  and  the  issuing  a  precept  would  operate  as  an  admis- 
sion of  the  title  of  the  defendant  to  compensation,  and  that  the  jury 
would  have  no  jurisdiction  to  investigate  or  decide  upon  the  question 
of  the  right  of  the  defendant  under  the  statutes  to  compensation ; 
but  that,  by  omitting  to  issue  the  precept,  the  defendant  would 
acquire,  under  the  statutes,  a  right  to  recover  the  full  amount  of  his 
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daim,  with  co9t8,  unless  this  coart  interfered  to  restrain  him.  It 
farther  states,  that  the  statutes  contain  no  provision  by  virtue  of 
which  the  right  or  title  of  the  defendant  can  be  legitimately  tried  and 
decided,  and  that  such  question  could  not  be  determined  without  the 
aid  of  this  court ;  and  the  bill  prayed  a  declaration  that  the  defend- 
ant is  not  entitled  to  any  compensation,  and  that,  if  necessary,  an 
issue  may  be  directed  to  try  whether  the  interest  of  the  defendant  has 
been  injuriously  affected  by  the  construction  and  works  of  the  rail- 
way ;  and  that  the  defendant  may  be  restrained  from  taking  any  pro- 
ceedings to  compel  the  plcdntiffs  to  issue  their  precept  to  the  sheriff, 
and  from  taking  any  proceedings  at  law  to  recover  the  sum  claimed 
by  him  for  compensation.  The  defendant,  in  his  answer,  sets  forth 
hk  interest  in  the  premises  occupied  by  him,  and  then  states  the 
manner  in  which  the  works  of  the  company  have  injuriously  affected 
his  premises  in  the  respects  before  stated  in  the  claim.  The  defend- 
ant admits,  in  his  answer,  that  no  part  of  his  premises  has  been 
taken,  used,  or  directly  interfered  with  by  the  works  of  the  company, 
hot  he  contends  that  they  have  been  injuriously  affected  within  the 
meaning  of  the  statutes,  and,  therefore,  insists  upon  his  right  to  com- 
pensation. It  will  be  observed,  that  the  case  of  the  plaintiffe  rests 
npon  two  grounds.  It  is  contended,  first,  that  the  act  of  Parliament 
imposes  no  liability  on  the  company  to,  make  compensation  for 
damage  or  injury  consequential  merely  from  the  works  to  be  con- 
structed, bat  that  compensation  is  only  given  in  respect  of  premises 
actually  taken,  used,  or  injuriously  affected  by  an  immediate  and 
direct  meddling  or  interference  with  them,  which  the  answer  admits 
has  not  been  the  case  in  regard  to  the  defendant's  premises ;  and, 
secondly,  it  is  alleged  that  the  defendant  has  not  in  fact  sustained 
any  damage  whatever  from  the  company's  works ;  and  upon  these 
grounds,  and  especially  upon  the  first,  the  plaintiffs  insist  that  the 
defendant  ought  to  be  restrained  in  equity  from  forcing  them  to  issue 
a  precept,  and  from  commencing  any  action  to  recover  the  amount 
of  his  claim  by  reason  of  their  omitting  to  do  so ;  and  that  this  court 
onght  to  declare  that  the  defendant  is  not  entitled  to  compensation, 
or  to  send  the  question,  under  proper  directions,  to  a  court  of  law  for 
dedsion.  Wigram,  V.  C,  granted  the  injunction  as  prayed,  and  his 
decision  appears  to  have  been  founded  upon  principle,  and  upon  the 
authority  of  the  decision  of  Lord  Cottenham  in  the  case  of  The 
Londcm  and  North-Western  Railway  Company  v.  Smithy  1  Mac.  &  G. 
216 ;  8,  c,  13  Jur.  417.  The  object  of  the  present  application  is  to 
dissolve  that  injunction. 

The  first  ana  most  important  point  to  be  considered  is,  whether, 
npon  the  correct  construction  of  the  stat  8  Vict.  c.  18,  the  defendant 
is  within  the  class  of  persons  entitled  to  compensation ;  i.  e.,  is  he  the 
occapier  of  lands  which  have  been  injuriously  affected  by  the  works 
of  the  company.  The  only  sections  of  the  act  of  Parliament  that 
appear  to  have  any  particular  relation  to  the  question  are  the  22d 
and  the  68th,  which  are  to  the  following  effect :  ^    By  sect  22  of 

^  Tke  99d  and  68th  teotions  are  in  these  words :  — 

22.  *"  If  DO  agreement  be  come  to  between  the  promoters  of  the  undertaking  and  the 
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stat  8  Vict  c.  18,  it  is  enacted,  that  if  no  agreement  shall  be  come 
to  between  the  company  and  the  owners  of  any  lands  taken  or 
injuriously  affected  by  the  execution  of  the  midertaking,  or  any 
interest  in  such  lands,  as  to  the  value  of  the  lands,  or  the  interest 
therein,  or  as  to  the  compensation  to  be  made  in  respect  thereof,  and 
if  in  any  such  case  the  compensation  claimed  shall  not  exceed  60i, 
the  same  shall  be  settled  by  two  justices. 

By  the  68th  section  of  the  same  statute,  compensation  is  given  in 
respect  of  lands,  or  any  interest  therein,  which  shall  have  been  taken 
for,  or  injuriously  affected  by,  the  excavation  of  the  works.  I  am  not 
aware  that  the  two  sections  to  which  I  have  referred  ever  received  a 
special  construction ;  but  it  appears  to  me  that  sections  and  expres- 
sions contained  in  other  acts  of  Parliament,  of  the  same  import  as 
those  on  which  the  questions  in  this  case  depend,  have  come  in  judg- 
ment The  rules  of  construction  which  have  been  applied  to  railway 
acts,  and  other  acts  of  the  same  nature,  are,  that  they  are  to  be  liber- 
ally expounded  in  favor  of  the  public,  and  strictly  as  against  the 
company.  The  authorities  for  these  rules  are  so  numerous  and  well 
known  as  to  render  a  particular  mention  of  them  unnecessary.  The 
case  of  Reg.  v.  The  Eastern  Counties  Railway  Company^  2  Q.  B.  347, 
arose  under  an  act  of  Parliament  passed  in  the  6  &  7  Will.  4,  c  106 ; 
and  Lord  Denman  remarked,  "  Before  we  advert  to  the  provisions  of 
the  particular  act,  we  think  it  not  unfit  to  premise,  that  where  such 
large  powers  are  intrusted  to  a  company  to  carry  their  works  through 
so  great  an  extent  of  country,  with  the  consent  of  the  owners  and 
occupiers  of  land  through  which  they  are  to  pass,  it  is  reasonable  and 

owners  of,  or  parties  by  this  act  enabled  to  sell  and  convey  or  release,  an^  lands  taken 
or  required  for,  or  injuriously  affected  by,  the  execution  of  the  undertaking,  or  any 
interest  in  such  lands,  as  to  the  value  of  such  lands,  or  of  any  interest  therein,  or  as 
to  the  compensation  to  be  made  in  respect  thereof,  and  if  in  any  such  case  the  com- 
pensation claimed  shall  not  exceed  50^,  the  same  shall  be  settled  by  two  justices." 

68.  **  If  any  party  shall  be  entitled  to  any  compensation  in  respect  of  any  lands,  or 
of  any  interest  therein,  which  shall  have  lien  taken  for,  or  ir^urioudy  affected  6y,  the 
execution  of  the  loorkSf  and  for  which  the  promoters  of  the  undertaking  shall  not  have 
made  satisfaction  under  the  provisions  of  this  or  the  special  act,  or  any  act  incorpo- 
rated therewith,  and  if  the  compensation  claimed  in  such  case  shall  exceed  the  sum 
of  50L,  such  party  may  have  the  same  settled  either  by  arbitration  or  by  the  verdict 
of  a  jury,  as  he  shall  think  fit:  and  if  such  party  desire  to  have  the  same  settled  by 
arbitration,  it  shall  be  lawful  for  him  to  give  notice  in  writing  to  the  promoters  of  the 
undertaking  of  such  his  desire,  stating  in  such  notice  the  nature  of  the  interest  in 
such  lands  in  respect  of  which  he  claims  compensation,  and  the  amount  of  the  com- 
pensation so  claimed  therein ;  and  unless  the  promoters  of  the  undertaking  be  willing 
to  pay  the  amount  of  the  compensation  so  claimed,  and  shall  enter  into  a  written 
agreement  for  that  purpose  within  twenty-one  days  after  the  receipt  of  any  each 
notice  from  any  party  so  entitled,  the  same  shall  be  settled  by  arbitration  in  the  man- 
ner herein  provided ;  or  if  the  party  so  entitled  as  aforesaid  desire  to  have  such 
question  of  compensation  settled  by  jury,  it  shall  be  lawful  for  him  to  give  notice  in 
writing  of  such  his  desire  to  the  promoters  of  the  undertaking,  stating  such  particulars 
as  aforesaid ;  and  unless  the  promoters  of  the  undertaking  be  willing  to  pay  the 
amount  of  compensation  so  claimed,  and  enter  into  a  written  agreement  for  that 
purpose,  they  shall,  within  twenty-one  days  after  the  receipt  of  such  notice,  issue 
their  warrant  to  the  sheriff  to  summon  a  jury  for  settling  the  same  in  the  manner 
herein  provided,  and  in  default  thereof  they  shall  be  liuile  to  pay  to  the  partf  so 
entitled  as  aforesaid  the  amount  of  compensation  so  clainied,  and  the  same  may  be 
recovered  by  him,  with  costs,  by  action  in  any  of  the  superior  courts.*' 
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JQst  that  any  injury  to  property,  which  can  be  shown  to  arise  from 
Ae  prosecution  of  those  worits,  should  be  fairly  compensated  to  the 
parly  sustaining  it"  After  these  remarks,  which  I  adopt,  I  think 
that  it  is  to  be  presumed  that  all  acts  embraced  within  them  have 
been  framed  in  coArespondenoe  wiih  such  view,  liable  to  be  qualified 
or  rebutted  by  the  contents  of  the  particular  act  of  Pariiament  to 
which  it  is  to  be  applied.  The  stat  o  &  7  Will.  4,  c  106,  upon  which 
the  case  of  Reg.  v.  T%€  Eastern  Counties  Railway  Compam/  arose, 
incorporated  the  company  for  the  purpose  of  constructing  certain  ex- 
tensive lines  of  railway ;  and  by  the  9th  section  of  that  statute  power 
is  given  to  the  company  to  take  and  enter  upon  lands  for  the  purpose 
of  the  railw^ay,  and  to  construct  a  vast  variety  of  works  in  detail, 
and  to  do  all  other  matters  and  things  necessary  and  convenient 
for  constructing,  altering,  and  using  the  railway  and  other  works, 
and  then  contains  the  foUowing  words :  "  The  said  company  making 
fall  satisfaction,  in  manner  hereinafter  mentioned,  to  all  persons  in- 
terested in  any  land  which  shall  be  taken,  used,  or  injured,  for  all 
damages  by  them  sustained  in  or  by  reason  of  the  execution  of  all 
or  any  of  the  powers  hereby  granted."  Sect  29  of  the  same  statute 
contains  the  directions  for  trying  and  determining  disputed  claims  for 
compensation ;  and  by  that  section  the  jurv  were  directed  to  assess 
and  give  a  verdict  for  the  sums  to  be  paid  for  the  purchase  of  the 
land,  and  the  sum  by  way  of  satisfaction  for  the  damages  which 
should  before  that  time  have  been  done  or  sustained,  or  by  reason  of 
severance  of  lands ;  and  it  then  contains  these  words  —  "which  satis- 
iaction  or  compensation  for  such  damage  or  loss  shall  be  inquired 
into,  and  assessed  separately  and  distinctiy  from  the  value  of  the  land  to 
be  taken  or  used."  Compensation  was  claimed  upon  the  ground  that 
a  party  was  interested  in  lands  injured  by  reason  of  the  execution  of 
the  powers  granted  by  the  act;  but  it  appeared  that  such  injury  was  not 
caused  by  any  direct  interference  with  the  land,  but  was  consequen- 
tial upon  the  works  of  the  company.  The  injury  in  respect  of  which 
compensation  was  claimed  was,  that  the  company  had  lowered  the 
road  adjoining  the  plaintiff's  premises,  by  which  the  -access  was  im- 
peded, and  additional  fences  alleged  to  be  rendered  necessary.  It  was 
contended  upon  the  part  of  the  company,  that  sects.  9  and  29  ought  to 
be  construed  in  connection,  and  that  the  direction  in  regard  to  the 
verdict  and  its  contents  showed  that  the  compensation  referred  to  in 
the  9th  section  was  civen  only  to  persons  whose  lands  were  taken, 
Qsed,  or  directiy  interfered  with,  and  that  consequential  damage  gave 
no  claim  to  compensation.  It  seems  to  have  been  scarcely  contested 
that  the  9th  section,  uncontrolled  by  the  29th  section,  would  have  en- 
titled the  party  to  claim  compensation.  Lord  Denman,  in  giving  the 
lodgment  of  the  court,  said  tiiat  sect.  9,  in  terms,  comf»rehended  the  case 
of  injury,  independentiy  of  taking  land ;  and  next,  that  it  is  assumed 
^that  the  satisfaction  to  be  so  made,  which,  if  parties  could  not  agree, 
must  refer  to  the  compensation  clause,  was  to  extend  to  all  the  cases 
of  injury  enumerated ;  one  of  which  was  injury  to  any  person,  whether 
his  land  be  taken  or  not." 
The  argument  urged  in  that  case  appears  to  have  been,  that  as  the 
6» 
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jury  were  specially  directed  to  find  matter  applicable  to  land  taken, 
and  damage  thereupon,  it  must  be  intended  that  the  jury  were  to 
include  compensation  for  no  other  matter  in  their  verdict  The  court 
held,  however,  that,  for  reasons  assigned  by  Lord  Denman,  the  29th 
section  did  not  control  or  limit  the  9th ;  and  that  by  the  9th  section 
the  intention  was  plain  to  give  compensation  to  persons  whose  land 
was  not  taken,  and  who  should  have  sustained  consequential  injury. 
Now,  the  material  words  of  the  9th  section  of  the  6  &  7  WiJL  4, 
c.  106,  are,  ^<  the  said  company  are  to  make  full  satisfaction  to  all 
persons  interested  in  any  lands  which  should  be  taken,  used,  or  in- 
jured, for  all  damages  sustained  by  reason  of  the  execution  of  the 
powers  granted  by  the  act."  Upon  comparing  these  words  with  the 
words  of  the  68th  section  of  the  8  Vict  c.  18,  the  act  of  Parliament 
now  under  consideration,  I  think  they  cannot  be  distinguished,  and 
that  the  same  construction  must  apply  to  both.  The  question  which 
arises  upon  the  sections  which  I  have  compared  is  the  same,  and  that 
question  is,  whether  compensation  is  limited  to  damage  sustained  by 
persons  whose  lands,  or  a  part  of  whose  lands,  are  taken,  used,  or  di- 
rectly interfered  with ;  or  does  the  right  to  compensation  extend  to 
consequential  damage  ? 

The  judgment  of  the  Court  of  Queen's  Bench  was  deliberate  and 
considered,  and  the  court  acted  upon  it  by  directing  a  peremptory  man- 
damus to  the  company  to  issue  a  precept  The  68th  section  expresses 
the  same  meaning,  and  ought,  therefore,  to  receive  the  same  construc- 
tion, especially  when  it  is  remembered  that  the  judicial  construction 
of  the  words  I  have  referred  to  was  pronounced  in  Michaelmas  term, 
1841,  and  the  section  was  enacted  in  the  8  Vict  c.  18,  in  1845 ;  and 
it  cannot  be  reasonablv  supposed  that  the  framers  of  the  8  Vict 
c.  18,  were  not  aware  of  that  judicial  construction,  and  still  less  that 
the  framers  of  the  act  under  which  the  company  was  incorporated 
were  jgnorant  of  it,  and  who,  if  the  compensation  to  be  given  .were 
intended  to  be  more  restricted  than  the  decision  of  the  Queen's  Bench, 
would  doubtless  have  procured  some  legislative  enactment  more  dis- 
tinct and  expressive  of  the  intended  limitation.  The  only  ground  of 
equity  raised  by  the  bill  is  founded  upon  the  question,  whether  the 
22d  and  68th  sections  entitled  any  other  persons  to  compensation  than 
those  whose  lands  are  taken,  used,  or  directly  interfered  with,  to  the 
exclusion  of  the  right  to  compensation  of  all  persons  whose  lands  are 
not  so  affected.  But,  as  I  before  stated,  I  think  the  judgment  of  the 
Court  of  Queen's  Bench  a  satisfactory  answer  to  that  question,  and 
that  the  only  ground  of  equity  fails ;  and  that  the  injunction  ought, 
therefore,  to  be  dissolved.  It  was  strongly  argued  on  the  part  of  the 
plaintiffs,  that  the  case  of  T%e  London  and  North-western  Railway 
Company  v.  Smith  governed  the  present  case,  and  that  the  injunction 
in  this  case  cannot  be  dissolved  without  overruling  that  decision. 

If  the  question  in  this  case  was  the  same  as  that  determined  in 
the  case  referred  to,  I  should  yield  to  its  authority,  because  I  do  not 
think  it  would  be  proper  for  me  to  overrule  a  former  recent  judgment 
of  this  court,  as  such  a  course  of  proceeding  would  introduce  great 
uncertainty  in  the  law  of  the  court     I  may,  however,  state,  that  I 
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should  not  deem  it  right  to  extend  the  application  of  the  principle  ot 
that  decision;  I,  therefore,  disclaim  the  intention  to  overrule  that 
decision.  I,  however,  think  this  case  distinguishable  from  the  case 
of  The  London  and  NorOi-westem  Railway  Uompany  v.  Smith,  upon 
the  grounds  I  will  state.  In  the  case  of  The  London  and  North' 
western  Railway  Company  v.  Smith,  compensation  was  claimed  solely 
npon  the  ground  of  the  injurious  effect  resulting  from  the  permanent 
stoppage  of  what,  at  the  time  of  the  company's  acts  complained  of, 
was  a  public  highway,  no  damage  or  injury  being  sustained  by  the 
claimant,  but  what  in  a  greater  or  less  degree  applied  to  all  the 
queen's  subjects. 

The  only  question,  therefore,  was  a  question  of  law,  and  which 
seems  to  approximate  very  nearly  to  the  question  decided  in  the  case 
of  Reg.  V.  3%e  Bristol  Dock  Company,  12  East,  429,  in  which  com- 
pensation was  claimed  by  certain  brewers,  who  were  in  the  habit  of 
using  the  water  of  the  river  Avon  for  the  purpose  of  brewing,  and  the 
works  constructed  by  the  dock  company  had  rendered  the  water  unfit 
for  that  purpose ;  but  the  court  held,  that,  as  no  such  aproppriation  oi 
the  water  had  taken  place  as  to  give  the  claimant  more  right  to  com- 
pensation than  any  other  individual  of  the  public  who  had  been  in 
the  habit  of  dipping  water  from  the  river,  the  complaint  was  that  of 
a  public  nuisance,  for  which  an  indictment  might  be  maintained  if 
the  le^slature  had  not  authorized  the  nuisance.  Li  that  case  the  injury 
complained  of  was  common,  as  was  also  the  case  in  7%^  London  and 
North-western  Railway  Company  y.  Smith;  and  it  might  reasonably  be 
contended  that  the  case  of  Reg.  v.  The  Bristol  Dock  Company  was  a 
direct  decision  against  the  clainl.  In  this  case  the  claim  is  personal 
and  individual,  and  is  supported  by  a  distinct  decision  of  the  Court 
of  Queen's  Bench ;  and  upon  the  authority  of  that  case  I  think  the 
defendant  is  entitled  to  have  his  compensation  assessed  by  a  jury, 
and,  therefore,  that  the  injunction  ought  to  be  dissolved.  The  appU- 
cation  of  the  principle  of  the  case  of  The  London  and  North-western 
Railway  Company  v.  Smith  to  this  and  similar  cases  would  operate 
very  hajxlly  upon  the  claimant,  and  would,  I  think,  defeat  an  inten- 
tion clearly  entertained  by  the  legislature  —  that  of  giving  a  summary 
remedy  for  the  assessing  and  recovery  of  compensation ;  and  if  experi- 
ments like  the  present  were  successful,  claimants,  whose  compensa- 
tion should  not  exceed  200^  or  300^,  would  be  utterly  deprived  of 
their  compensation  by  the  costs  necessarily  incident  to  such  a  course 
of  proceeding.  Prior  to  those  acts  of  Parliament  which  are  incor- 
porated into  all  special  railway  acts,  the  party's  remedy  to  compel 
companies  to  issue  precepts  was  by  mandamus,  upon  the  return  to 
which  writ  the  right  of  compensation,  if  disputed,  was  discussed  smd 
decided. 

The  use  which  had  been  made  of  tiiat  course  of  proceeding  was 
found  to  be  dilatory,  oppressive,  and  Expensive,  and  the  legislature 
has  sought  a  remedy  by  subjecting  the  railway  companies  to  a  more 
summary  and  stringent  power,  and  for  that  purpose  has  enacted, 
that  if  a  party  claiming  compensation  required  the  company  to 
issue  a  precept,  they  should  be  compellmble  to  do  so  at  their  peal, 
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should  the  party  be  found  ultimately  entitled,  of  being  liable  to  pay 
the  full  amount  of  the  claim.  This  proceeding  has  nothing  anom- 
alous in  its  principle,  because  it  is  incident  to  every  common-la\(r 
complaint  of  injury  and  damage,  that  the  existence  of  the  injury, 
right  to  compensation,  and  the  amount  of  the  damage  alleged  to  have 
been  sustained,  are  tried  and  decided  in  one  proceeding  and  upon  one 
trial  The  requisition  of  a  precept  in  this  case  was  analogous  to  the 
commencement  of  an  action,  and  upon  execution  of  the  inquisition 
it  was  competent  to  the  tribunal  to  decide  upon  the  question,  whether 
any  injury  within  the  meaning  of  the  act  had  been  inflicted  by  the 
company,  and  whether  any  damage  had  been  sustained  in  conse- 
quence. The  conrse  prescribed  excluding  all  inquiry  upon  either  of 
these  points  prior  to  the  execution  of  the  inquisition,  it  seems  to  have 
been  doubted  whether  by  issuing  the  precept  the  company  would  not 
be  taken  to  admit  the  existence  of  a  right  to  some  compensation,  but 
I  cannot  see  any  ground  for  that  conclusion.  If  the  legislature  has 
made  it  the  duty  of  the  company  to  issue  the  precept  upon  being 
required  to  do  so,  at  the  serious  peril  of  paying  the  full  amount  of  the 
claim  in  the  event  of  the  claimant  being  found  entitled,  the  per- 
formance of  that  irop^utive  duty  cannot  operate  as  any  adoiission  on 
the  part  of  the  company. 

Aifter  the  compensation  Jury  shall  have  decided  that  the  claimant 
has  sustained  a  damage  K>r  which  he  was  entitled  to  recover  com- 
pensation, the  claimant  has  to  enforce  payment.  Formerly  the  pro- 
ceeding for  that  purpose  was  by  mamaamuSy  and  if  the  jury  had  no 
jurisdiction  to  decide  upon  the  right,  it  follows  that  the  question  of 
right  might  be  raised  by  a  return  to  the  mandamus;  but  since  the 
decisions  of  Corrigai  v.  The  London  and  BlackwaU  Railway  Com^ 
pany,  5  Man.  &  G.  219,  and  WiUiams  v.  Jones,  13  M.  &  W.  628,  it 
seems  that  the  remedy  of  the  claimant  is  by  action  upon  the  judg- 
ment; and  the  pleadings  in  Corrigul  v.  I%e  London  and  BlackwaU 
Raihoay  Company,  in  such  an  action,  show  that  the  right  might  be 
wholly  disputed,  supposing,  as  before  stated,  a  compensation  jury 
had  no  jurisdiction  to  decide  the  question.  The  argument  founded 
upon  the  supposed  admission  on  the  part  of  the  company  therefore 
fails.  It  has  also  been  assumed  in  the  argument,  that  the  compen- 
sation jury  have  no  jurisdiction  to  decide  upon  the  question  of  right ; 
but  during  the  many  years  that  compensation  has  been  assessed  «— 
tiiat  is,  ever  since  the  passing  of  the  London  and  West  India  Dock 
Ad8,  fifty  years  ago  —  questions  upon  the  construction  of  the  com- 
pensation clauses  have  constantiy  arisen  before  the  recorder  of  Lon- 
don and  other  presiding  cheers,  and  of  necessity  they  have  been 
decided  bv  him  and  the  jury;  such  questions  of  construction  have 
incidentally  and  directiy  arisen,  and  been  decided ;  and  of  necessity, 
for  they  cannot  be  anticipated.  The  jurisdiction  of  the  jury  has  been 
ftequentiy  recognized.  In  the  case  of  Reg.  v.  The  Lancaster  and 
Preston  Railway  Company,  6  Q.  B.  759,  the  jury  found,  that  the 
claimant  had  sustained  no  damage;  and  upon  application  for  a 
mandamuM  to  compel  the  company  to  issue  a  new  precept,  the  court 
refused  to  do  so,  and  thereby  upheld  the  inquisition.    Lord  Denman, 
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C.  J.,  in  giving  judgment,  said,  speaking  of  the  duty  of  the  jury, 
"They  are  to  inquire  and  assess  the  damages;   and  even  if  the 
counsel   be   right  in   his   argument  that  the  issuing  of  a  warrant 
admits   of   some  damage,  that    admission   cannot  bind  the  jury. 
The  question,  whether  any  damage  has  been  sustained  or  not,  is  in- 
separable from  the  question,  how  much  damage  has  been  sustained." 
.  .  .  .  "  The  words  in  the  warrant,  therefore,  though  it  would  have 
been  better  if  they  had  been  omitted,  do  not  alter  the  duty  of  the 
jury,  and  all  parties  are  bound  by  this  verdict ;  and  if  the  proceedings 
show  on  their  face  a  defect  of  jurisdiction,  a  certiorari  is  not  wanted." 
And  Coleridge,  J.,  said,  "  The  only  questions  are  as  to  the  form  of 
the  warrant  and  the  conduct  of  the  jury.     The  words,  *  if  any,'  though 
it  would  be  better  if  they  were  away,  do  not  affect  the  validity  of 
the  warrant ;  for  though  the  inquiry  may  go  only  to  the  quantum^  that 
quantwn  may  be  nothing.     Then  the  jury  cannot  be  expected  to  give 
a  farthing ;  strictly  speaking,  such  a  finding,  if  there  were  no  dam- 
ages, would  be  a  violation  of  their  oath  as  much  as  the  finding  of 
a  large  sum  ; "  in  which  opinion  Patteson  and  Wightman,  JJ.,  con- 
curred.     In  the  case  of  Reg.  v.   The  Eastern  Cotmties  Railway  Oomr 
pony,  3  Railw.  Ca8.466,  the  claimant  had  tendered  evidence  under  a 
certain  head  of  claim.     The  under  sheriff  rejected  the  evidence,  upon 
the  ground  that,  by  the  act,  the  compensation  jury  had  no  jurisdiction 
to  assess  compensation  for  that  head  of  damage ;  and  upon  a  motion 
for  a  mandamus  for  a  new  precept,  it  was  refused  upon  the  ground 
that  it  was,  in  effect,  an  attempt  in  another  form  to  review  the  decis- 
ion by  a  new  trial,  which  the  party  could  not  do.   In  Reg.  v.  The  Eastern 
Counties  Railway  Company,  2  Q.  B.  347,  it  was  also  objected,  that 
evidence  had  been  improperly  received  of  deterioration  in  the  value 
of  the  property  by  the  construction  of  the  works ;  and  the  court  said, 
that  such  evidence  was  receivable  to  show  jurisdiction;  plainly  import- 
ing that  the  question  of  jurisdiction  was  within  the  province  of  the 
presiding   ofiicer  and   jury  upon  the   execution  of  the  inquisition. 
The  assumption,  therefore,  that  the  presiding  officer  and  jury  have 
no  jurisdiction  to  constrae  the  act  upon  the  point,  whether  the  claim 
made  is  within  its  provisions,  is  founded  in  mistake.     But  it  is  said 
that  the  tribunal  is  not  such  as  is  competent  to  discharge  the  duty 
of  deciding  questions  of  law  and  construction ;  but  the  question  is,  Has 
the  statute  given  them  the  power?     If  it  has,  a  question  arises  as  to 
the  competency  of  any  court  to  withdraw  power  and  jurisdiction  from 
it    The  supposed  inconvenient  course  was  prescribed  in  preference 
to  the  delay  and  expense  of  a  mandamus.    But  what  is  the  course 
which  this  court  is  asked  to  substitute  for  the  statutable  course  ?     It 
is  to  subject  the  claimant  (however  small  the  claim  may  be)  to  a  suit 
in  chancery,  in  which  the  question  involved  is  admitted  to  be  a  ques- 
tion of  law,  which  the  court  ought  not  to  decide,  and  for  this  court 
to  send  the  party  to  a  court  of  law  for  decision  by  an  action.     The 
proceedings  of  this  court  are  liable  to  appeal  to  the  House  of  Lords, 
when,  if  the  party  succeeds  in  his  appeal,  he  gets  no  costs.     The  action 
is  subject  to  a  bill  of  exceptions,  to  a  writ  of  error  to  the  Exchequer 
Chamber,  and  to  the  House  of  Lords.     The  delay  by  such  a  course 
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of  proceeding  cannot  be  predicted ;  and  if  in  ttie  result  the  case  be 
determined  in  favor  of  the  claimant,  he  has  then  to  commence  the 
prosecution  of  his  compensation ;  and  all  this  is  brought  upon  the 
claimant  by  an  attempt  on  the  part  of  the  legislature  to  protect  him 
from  delay  and  expense.  The  means  of  companies  to  prosecute  liti- 
gation are  not  to  be  compared  to  those  of  the  claimant.  His  interest 
is  expedition,  that  of  the  company  delay.  For  a  claimant  of  moder- 
ate amount  to  enter  into  this  conflict  with  a  company  must  be  most 
ruinous  and  unwise ;  and  the  company,  by  making  an  example  of  one 
claimant,  will  unquestionably  succeed  in  deterring  many  others  from 
advancing  their  claims.  It  is  also  to  be  observed,  that  if  the  statuta- 
ble course  is  inconvenient,  or  open  to  whatever  objections,  as  bearing 
hard  upon  the  company,  the  company  are  much  more  responsible  for 
the  inconvenience  than  the  claimant,  as  the  company  had  the  oppor- 
tunity of  satiisfying  the  legislature  if  it  acted  unjustly  towards  them, 
and  of  suggesting  a  more  just  course.  In  this  case,  as  I  see  no  rea- 
scmable  doubt,  that  if  the  defendant  has  in  fact  sustained  damage 
from  the  causes  alleged,  he  is  a  person  entitled  to  claim  compensation, 
and  that  he  is  entitled  to  have  the  question  submitted  to  a  jury ;  the 
injunction  must,  therefore,  be  dissolved,  with  costs. 


Chapman  v.  Chapman.i 

March  21, 1851. 

Equitable  Mortage —  Creditor^ $  Suit. 

Pbsseflsion  of  title  deeds  hj  a  bond  creditor  is  not  of  itself  auffioieiit  erideiice  of  a  deposit 
bj  way  of  equitable  mortgage. 

Where  tiie  plaintiff  failed  to  prore  his  right  to  an.  equitable  mortgage,  the  court  reftised  to 
direct  a  reference  to  the  master  for  further  inquirj. 

A  bond  creditor  not  hayii^  prayed  an  account  of  the  testator's  real  estates  in  a  suit  for 
payment  of  his  debt,  he  was  held  not  entitled  to  such  relief  under  the  prayer  for  general 
reUcf. 

The  bill  in  this  case  stated,  that  in  the  month  of  February,  1827, 
Robert  Chapman,  deceased,  was  seized  in  fee  of  a  farm  called  "  Hayes 
Hill  farm ; "  and  that  he,  in  the  same  month,  applied  to  the  plaintiff, 
James  Chapman,  for  a  loan  of  1900t,  and  proposed  to  secure  the 
repayment  thereof,  with  interest  at  5L  per  cent,  by  executing  and 
giving  to  the  plaintiff  his  bond,  and  also  by  delivering  to  and  aep>os- 
iting  with  the  plaintiff  the  title  deeds  of  the  said  farm,  to  be  held  by 
the  plaintiff  as  a  security  by  way  of  equitable  mortgage,  by  deposit 
of  the  said  deeds ;  and  that  the  plaintiff  agreed  to  the  proposal,  and 
in  pursuance  thereof,  on  the  27th  February,  1827,  he  lent  and  advanced 
the  sum  of  1900i  to  the  said  Robert  Chapman ;  and  thereupon,  and 

1  15  Jur.  265. 
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for  secorm^  the  repayment  of  the  said  sum  of  1900^  and  inta^si, 
the  said  Robert  Chapman  delivered  the  title  deeds  of  and  relating  to 
the  said  farm,  to  be  held  by  the  plcuntiif,  and  accordingly  the  same 
had  ever  since  remained  ana  were  then  in  the  plaintiff's  possession  as 
snch  equitable  mortgagee ;  that  the  said  Robert  Chapman  also  gave 
his  bond,  of  the  same  date,  to  the  plaintiff,  to  secure  ihe  said  sum  of 
1900i  and  interest :  that  at  the  time  of  the  delivery  of  the  title  deeds 
to  the  plaintiff,  no  memorandum  of  the  deposit  of  the  deeds  was 
executed  by  Robert  Chapman.  The  biU  then  stated  three  several 
promissory  notes  for  150/.,  130^,  and  120^  respectively,  alleged  to  have 
been  given  by  t^e  said  Rob^  Chapman  for  arrears  of  int^ost  on  the 
said*  bond  debt  It  also  stated  the  death  of  Robert  Chapman,  and 
his  will,,  devising  the  Hayes  Hill  farm,  and  appointing  certain  persons 
his  executors,  and  alleging  that  the  said  1900^  and  the  several  sums 
secured  by  the  promissory  notes  were  still  due.  The  bill,  which  was 
filed  against  the  persons  interested  under  the  testator's  will  in  the 
Hayes  Hill  farm,  and  his  executors,  prayed  that  an  account  might  be 
taken  of  what  was  due  to  the  plaintiff  for  principal  and  interest  on 
the  said  sum  of  1900t,  and  the  said  three  several  sums  of  150^,  130^, 
and  120/. ;  and  that  the  said  three  last-mentioned  sums  might  be 
declared  to  'be  a  charge  on  this  estate,  called  "  Haves  Hill  farm,"  as 
beii]^  a  part  of  the  said  interest  on  the  said  sum  of  1900/. ;  and  that 
the  defendants  and  all  other  necessaiy  parties  might  be  decreed  to 
execute  to  the  plaintiff  a  sufficient  legal  conveyance  in  fee  from  incum- 
brances, of  the  Hayes  Hill  farm,  by  way  of  mortgage,  for  securing 
the  amount  of  the  said  principal  sum  of  1900/.,  and  the  amount 
which  should  be  found  already  aue  for  interest  thereon,  and  the  future 
interest,  or  that  otherwise  the  said  hereditaments  and  premises  might 
be  sold,  and  that  the  proceeds  of  such  sale  might  be  applied  in  pay- 
ment of  the  said  sum  of  1900/.  and  interest,  so  far  as  the  same  would 
extend ;  and  that  an  account  might  be  taken  of  what  was  owing  to 
the  plaintiff  in  respect  of  the  debts  secured  by  the  promissory  notes, 
and  interest  thereon ;  and  that  the  defendants,  the  executors,  might 
admit  assets  for  the  payment  of  the  said  last-mentioned  debts,  and 
also  of  so  much  of  the  said  debt  of  1900/.  as  should  not  be  realized 
from  the  said  premises,  or  that  otherwise  the  defendants,  or  some  or 
one  of  them,  might  pay  to  the  plaintiff,  within  a  time  to  be  appointed 
by  the  court,  the  amount  of  the  said  principal  sum  of  1900/.  and  inter- 
est, the  plaintiff  thereby  offering  upon  such  payment  to  deliver  up 
the  title  deeds  so  deposited  with  him ;  and  in  case  the  executors 
should  not  admit  assets,  that  an  account  might  be  taken  of  the  tes- 
tator's personal  estate  and  of  his  other  debts,  and  hb  personal  estate 
applied  in  a  due  course  of  administration,  including  the  plaintiff's 
debt,  or  so  much  thereof  as  should  not  be  realized  out  of  the  said 
piemises ;  and  that  the  decree  to  be  madetat  the  hearing  of  the  cause 
nught  be  a  decree  for  the  benefit  of  all  the  creditors  of  the  testator. 
The  bill  did  not  contain  allegations  that  the  testator  had  other  real 
estates  besides  the  Hayes  Hill  farm,  nor  did  it  seek  to  have  an  account 
of  his  real  estates,  and  the  same  applied  for  the  payment  of  debts ; 
but  as  to  real  estate,  it  sought  only  to  establish  a  lien  or  equitable 
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mortgage  on  the  Hayes  Hill  farm.  The  bond  debt  was  proved,  and 
it  was  admitted  by  the  defendants  that  the  plaintiff  had  the  title  deeds 
of  the  Hayes  Hill  farm  in  his  possession,  and  it  was  not  alleged  that  he 
had  got  possession  of  them  unfairly ;  but  an  agreement  by  the  testa- 
tor to  give  the  plaintiff  an  equitable  mortgage  on  the  farm  was  not 
admitted,  and  there  was  no  evidence  of  any  such  agreement,  or  of 
the  time  at  or  circumstances  under  which  the  deeds  came  into  the 
possession  of  the  plaintiff. 

R.  Palmer  and  Bagshawe  appeared  for  the  plaintiff,  and  contended 
that  the  possession  of  the  deeds  by  the  plaintiff^  coupled  with  proof 
of  the  bond  debt,  was  sufficient  to  entitle  him  to  an  equitable  mort- 
gage on  the  Hayes  Hill  farm ;  or,  if  it  was  necessary  to  have. further 
evidence  as  to  the  circumstances  under  which  the  plaintiff  became 
possessed  of  the  deeds,  an  inquiry  before  the  master  might  be  di- 
rected ;  or,  if  the  court  should  be  of  opinion  that  the  mortgage  vtras 
not  established,  and  that  there  ought  to  be  no  further  inquiry,  the 
plaintiff  was  entitled  under  the  general  prayer  to  have  a  general 
account  taken  of  the  testator's  real  estates,  and  to  have  the  same 
sold,  and  the  proceeds  applied  in  aid  of  the  personal  estate  in  pay- 
ment of  the  testator's  debts,  including  the  plaintifTs  debt. 

Turner^  Raupell,  Chandless^  and  Haldane  appeared  for  parties 
interested  under  the  testator's  will  in  the  Hayes  Hill  farm,  and  con- 
tended that  the  agreement  for  an  equitable  mortgage  was  not  proved, 
and  that  the  plaintiff  having  failed  \jo  prove  his  case,  it  was  contrary 
to  the  established  practice  to  direct  a  reference  to  the  master  for 
further  inquiry ;  and  that  the  plaintiff  was  not  entitled  to  have  an 
account  of  the  testator's  real  estates,  as  there  was  no  allegation  or 
prayer  in  the  bill  to  support  that  relief,  and  the  persons  interested 
in  the  testator's  real  estates,  other  than  the  Hayes  Hill  farm,  were  not 
before  the  court 

Kenyan  Parker  and  Ghodeve  were  for  the  executors. 

The  following  cases  were  cited :  Holden  v.  Heam,  1  Beav.  445. 
Marten  v.  Wicheh,  1  Cr.  &  Ph.  260.  Ex  parte  Langstofij  17 
Ves.  227. 

Lord  Langdale,  M.  R,  said,  that  he  was  clearly  of  opinion  that 
the  production  of  the  title  deeds  from  the  possession  of  the  bond 
creditor  was  not  of  itself  sufficient  evidence  of  a  deposit  by  way  of 
equitable  mortgage.  He  thought  there  could  not  be  a  reference  to 
the  master  for  further  evidence ;  and  he  dismissed  the  bill  so  far  as 
it  sought  to  establish  an  equitable  mortgage,  but  he  did  so  without 
prejudice  to  the  plaintiff  filing  another  bill.  He  did  not  think  that 
the  plaintiff  was  entitled  to  a  general  account  of  the  testator's  real 
estates,  in  the  absence  of  any  allegation  in  the  bill  to  support  such 
a  decree.  But  he  made  the  usual  decree  against  the  testator's  execu- 
tors for  an  account  of  his  personal  estate. 
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The  Attorney  General  v.  Lord  Carrington.i 
ManJi  8,  1851. 

Affidavit  Evidence  —  Depositions  on  Interrogatories  —  Cross 
.  Examination. 

O]»mon  of  the  court  on  the  relative  ralae  of  evidence  given  by  affidavit  and  bj  depositions 
taken  on  written  interrogatories,  and  on  the  use  of  cross  examination. 

In  this  case  a  petition  was  presented  by  the  vicar  of  the  parish  of 
IL,  in  the  county  of  L.,  praying  a  declaration  of  the  conit,  that  as 
such  he  was  entitied  to  be  the  head  master  of  the  grammar  school  at 
IL,  and  a  declaration  that  the  Rev.  Mr.  P.  had  not  been  duly  elected 
to  that  oflSce  by  a  majority  of  the  trustees.  At  the  hearing  of  the 
petition,  in  May,  1850,  a  declaration  was  made,  that  the  Rev.  Mr.  P. 
had  not  been  duly  elected.  Affidavits  were  made  by  some  of  the 
trnstees,  six  in  number,  who  were  respondents,  and  who  had  elected 
the  Rev.  Mr.  P.,  and  by  many  other  persons,  in  opposition  to  the 
petition ;  and  some,  but  not  all,  of  these  affidavits  were  read.  Such 
as  were  read,  however,  were  entered  in  the  order.  The  Bishop  of  L., 
one  of  the  trustees,  appeared  by  the  same  solicitor  and  counsel  as  the 
six  trustees,  but  neither  he  nor  the  patron  of  the  living  of  H.,  nor  one 
other  of  the  trustees,  took  any  ostensibly  active  part  in  the  litigation. 
The  order  of  May,  1850,  contained  leave  to  the  respondents  to  show 
cause  why  the  petitioner  should  not  be  declared  entitied  to  the  head 
mastership  of  the  school.  Pursuant  to  this,  affidavits  were  filed  on 
both  sides,  and,  by  agreement,  the  affidavits  filed  before  May,  1850, 
were  read  at  the  hecuring,  which  took  place  in  the  private  room  of  the 
jnd^,  on  the  12th,  13th,  and  14th  of  February,  when  judgment  was 
finally  given  in  favor  of  the  petitioner.  In  delivering  his  judgment, 
which  was  read  in  open  court,  his  honor  made  the  following  observa- 
tions on  the  relative  value  of  evidence  given  by  affidavit,  and  that  by 
depositions  taken  on  written  interrogatories,  and  upon  the  use  of  cross 
examination,  in  equity. 

Boundell  Palmer  and  Cotton^  for  the  petitioner. 

Russell  and  Faber^  for  the  trustees. 

6.  Lake  Russell^  tot  the  displaced  master. 

Knight  Bruce,  V.  C.  The  testimony  consists  of  affidavits,  with  the 
addition  of  a  few  exhibits.  The  affidavits  comprise  some,  though  not 
many,  made  by  parties  to  the  contest,  a  designation  under  which  I 
do  not,  at  present,  include  those  persons,  if  any,  who,  though  parties 
in  substance,  are  not  so  in  form.  How  far,  or  in  what  sense,  ilat  all, 
those  affidavits  ought  to  be  treated  as  evidence,  may  possibly  be  ques- 
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tioned ;  but  they  have  been  read  without  objection  as  part  of  the 
case,  and  such  of  them  as  have  not  been  entered  in  the  omer  of  May- 
last  must,  I  suppose,  be  entered  in  the  order  now  to  be  made  —  all, 
perhaps,  previous  to  the  order  of  May  being  entered  in  it  When  a 
question  of  fact  is  tried  upon  affidavits,  it  is  often  used  as  an  argument 
against  a  party  to  the  contest,  that  he  has  not  denied  by  affidavits  an 
alleged  fact,  asserted  either  positively  or  as  to  information  and  belief 
against  him  in  an  affidavit.  I  have,  in  fact,  frequently  known  Btate^ 
ments  of  parties  positively  made,  and  either  uncontradicted  or  not 
credibly  contradicted,  and  statements  as  to  information  and  belief 
not  contradicted,  to  be,  when  contained  in  affidavits  where  a  case  was 
on  trial  in  the  court  of  chancery  upon  affidavits,  evidence  attended  to 
and  acted  upon,  and  this  by  very  considerable  judges.  It  has  hap- 
penexl,  too,  that  an  affidavit  has  been  treated  by  the  court  in  some 
sort  as  an  answer ;  and  it  occurs  occasionally  that  one  of  the  parties 
to  a  dispute  makes  such  an  affidavit,  or  so  deals  with  an  affidavit 
made  by  his  adversary,  as  to  render  the  latter,  of  necessity,  evidence 
in  every  sense  for,  as  well  as  against,  the  deponent. 

Again :  there  are  instances  in  which  the  court  requires  affi^lavits 
from  parties  and  claimants,  not  as  evidence,  but  as  tests  of  good  faith ; 
with  reference  to  which  remark  I  may  notice  an  argument  used  by 
the  counsel  of  the  present  petitioner,  which  was  founded  upon  the 
allegation,  whether  accurate  or  inaccurate,  that  neither  of  the  six 
trustees  deposes  to  his  knowledge  or  belief  that  the  petitioner  is,  or 
has  been,  guilty  of  any  part  of  the  ofiences  or  improprieties  laid  to  his 
charge.  If  this  is  a  correct  construction  of  the  language  of  the  affi- 
davits, the  argument  may  perhaps  not  be  wholly  without  weight  In 
the  view,  however,  that  I  take  of  the  case,  it  is  immaterial  for  what 
purpose  or  purposes  the  affidavits  of  the  parties  to  this  contest,  or  any 
one  or  more  of  them,  ought  to  be  considered  as  admissible  or  read. 
I  proceed  to  notice,  that,  with  regard  to  the  whole  body  of  affidavits, 
it  has  been  suggested  at  the  bar,  on  one  side  at  least,  that  this  mode 
of  trying  disputed  matters  of  fact,  of  the  nature  involved  in  the  present 
controversy,  is  inconvenient  and  unsatisfactory  —  a  suggestion  npon 
which  it  is  perhaps  sufficient  to  refer  to  the  agreement  embodied  in  the 
order  of  last  May.  I  am,  however,  far  from  acceding  to  the  opinion, 
that  universally,  or  even  'Necessarily,  depositions  upon  interrogatories 
are  preferable  to  affidavits  for  the  purpose  of  trying  questions  of  fact, 
whether  simple  or  complicated.  And  as  to  proof  viva  voce,  although 
that  is  often  useful,  and  sometimes  indispensable,  the  present  instance 
is  not,  in  my  opinion,  a  case  for  a  jury.  It  appears  to  me,  that,  con- 
sidering what  the  issues  here  raised  are,  an  examination  before  a  jury 
would  be  not  advantageous  to  justice,  but  probably  very  much  the 
reverse.  A  cross  examination  at  law  is  sometimes,  in  skilful,  but  often 
in  unskilful  hands,  a  weapon  that  recoils  on  him  who  uses  it,  nor  is  it 
very  seldom  an  instrument  of  injustice.  But  in  equity  it  is  something 
that,  sitting  here,  I  would  rather  not  characterize  —  something  with 
which  we  are  perhaps  too  familiar  to  appreciate  it  duly.  Consider* 
ing  that  here  the  party  cross  examining  knows  neither  the  answers 
that  have  been  given  by  the  witness,  nor  the  questions  that  have  been 
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addressed  to  him  in  chief,  it  ought  not  to  excite  much  surprise  that  in 
equity  it  is  generally  of  no  use  whatever. 

Again:  interrc^tories,  that  is,  especially  in  chief,  are  expressed 
in  legal  pcUois^  such  as  to  be  scarcely,  or  not  without  difficulty,  intel- 
ligible to  unprofessional  witnesses,  who,  without  a  careful  explanation, 
must,  I  am  sure,  be  often  bewildered  and  confounded  by  the  uncouth 
phraseology  addbressed  to  them.  I  have  heard  it  said,  that  witnesses 
in  chief  are  sometimes  facilitated  in  this  respect,  by  carrying  with 
them  to  the  examiner's  office,  or  before  the  commissioner,  a  prepared 
sftatement  of  the  evidence.  Whether  tiiat  is  often  allowed  I  cannot 
say;  but  I  know,  where  it  is  done,  the  deposition  becomes  in  effect  an 
affidavit,  and  where  it  is  not  done,  (as  I  suppose  generally  it  is  not,) 
the  distinction  appears  to  me  but  slight  It  is  true,  that  a  witness 
cannot  be  compeUed  to  make  an  affidavit,  but  I  have  seldom  or  never 
known  any  injustice  or  inconvenience  arise  practically  from  those  cir^  * 
cumstances ;  where  there  is  a  refusal,  there  are  generally  found  means 
of  supplying  or  neutralizing  the  defect,  by  the  affidavits  of  persons 
willing  to  depose,'  for  there  is  practically  less  strictness  in  affidavit 
evidence,  and  a  greater  facility  of  adding  to  it,  than  in  the  case  of 
depositions  upon  interrogatory.  The  system  regulating  the  rules  con- 
nected with  what  we  call  pubucation  has  often  seemed  to  me,  at  least, 
to  effect  as  much  injustice  as  justice.  Nor  in  the  present  instance  do 
I  believe  that  the  case  of  the  accusers  or  of  the  accused  has  suffered 
&om  wanting  the  means  of  cross  examination,  or  from  any  refusal 
that  has  taken  place  to  make  affidavits. 

Finally,  if  the  system  of  affidavits  is  bad,  it  ought  not  to  be  allowed 
to  prevail  in  so  many  instances  as  it  does,  questions  of  importance 
being  continually  decided  in  that  way  at  common  law,  in  equity,  in 
bankruptcy,  and  in  cases,  if  I  mistsdce  not,  at  Doctors'  Commons. 
Thie  affidavits  of  persons  who  either  are  not  in  any  sense,  or  are  not 
in  a  legal  and  technical  sense,  parties  to  the  contest,  are,  as  I  have 
intimated,  very  numerous,  exceeding,  unless  I  miscalculate,  two  hun- 
dred, made,  unless  again  I  mistake,  by  more  than  one  hundred  and 
forty  persons ;  the  great  bulk  being,  as  I  have  said,  after  the  order  of 
last  May,  and  therefore  addressed  with  more  or  less  directness  to  the 
main  points  of  the  petitioner's  fitness  or  unfitness. 


Hills  v.  Treacher.^ 
Febnuuy  20,  1851. 

Short  Claim  —  Setting  down  —  Costs. 

This  had  been  set  down  as  a  short  claim  on  the  certificate  of  the 
pbintiff's  counseL 

1  15  Jnr.  267. 

Digitized  by  VjOOQIC 


76  COURTS  OP  CHANCEEY,  1850-51. 

Zolneta  v.  Yiiieiit 

Bethell  and  Craig^  for  the  claim. 

Toiler  (RoU  absent)  objected  that  the  certificate  ought  to  have 
been  signed  by  the  counsel  on  both  sides.  That  was  the  practice  in 
the  court  of  the  vice  chancellor  of  England,  to  whom  his  lordship  had 
succeeded.     Ker  v.  (Jusac,  7  Sim.  620. 

Lord  Cranworth,  V.  C.  I  have  inquired,  and  I  find  that  the 
practice  of  Knight  Bruce,  V.  C,  which  seemed  very  convenient,  is, 
that  upon  the  certificate  of  one  counsel  it  is  to  be  set  down  as  a 
short  claim,  and  if,  when  it  comes  on,  the  judge  is  not  satisfied  that 
it  is  short,  the  party  setting  it  down  pays  the  costs  of  the  day ;  and  I 
have  adopted  that  practice. 

The  cause  was  then  opened,  and  proceeded  to  a  considerable  length. 
After  some  time,  his  honor  observed,  that  though  the  counsel  for  the 
plaintiff  might  be  of  opinion  that  the  cause  was  short,  yet  if  the 
counsel  for  the  defendant  took  a  different  view  of  the  suit,  and  came 
prepared  with  authorities  to  support  his  view,  it  was  clear  that  the 
cause  would  not  be  short  This  led  his  honor  to  doubt  as  to  the 
convenience  of  the  rule  he  had  adopted  as  to  the  signature  of  one 
counsel  alone. 

Claim  to  go  into  the  general  paper;  plaintiff  to  pay  costs  of  the  day. 


ZULUETA   V.    ViNENT.l 
March  1  and  12, 1851. 

Amendment  —  Appearance  —  Practice. 

Appearance  for  a  defendant  resident  abroad  ordered  nnder  the  29th  order  of  the  8th  of  Ka^, 
1845,  where  the  solicitor,  who  appeared  for  him  to  the  orieinal  bill,  had  been  senred  wim 
a  subpcma  to  appear  to  an  amended  bill  nnder  the  26th  order. 

Stuart  applied  ex  parte  for  an  order  to  enter  an  appearance  for  the 
defendant  Vinent  to  the  amended  bill,  pursuant  to  the  29th  order  of 
the  8th  of  May,  1845.  The  defendant  was  resident  in  the  Island 
of  Cuba,  and  the  solicitor,  who  appeared  for  him  to  the  original  bill, 
had  been  served  with  a  subpcsna  to  appear  to  tiie  amended  bill,  und» 
the  26th  order  of  the  8th  of  May,  1815.  The  application  had  been 
previously  made  to  the  master  of  the  rolls,  but  his  lordship  having 
been  informed  that  similar  applications  had  been  refused  in  Hie 
Marquis  of  Hertford  v.  Suisse^  13  Sim.  489,  and  SetoeU  v.  Godden, 
1  De  G.  &  S.  126,  and  by  Lord  Cottenham,  on  appeal,  in  SetoeU  v. 
Ooddenj  on  the  14th  of  March,  1849,  (not  reported,^  he  declined  to 
make  the  order,  although  he  said  he  was  of  opinion  it  ought  to 
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be  gianted,  as  the  defendant,  although  not  resident,  was,  aocorcKng 
to  the  practice  of  the  court,  within  its  jurisdiction,  by  having 
appeared  to  the  original  bill,  and  thereby  submitted  to  and  brought 
faimsdif  within  the  jurisdictk>n. 

The  Lord  Chancellor  stated  that  he  would  communicate  with 
the  master  of  the  rolls  upon  the  point 

March  12,  1851.  The  Lord  Chancellor  stated,  that  having 
oommunicated  with  his  lordship,  the  master  of  the  rolls,  and  having 
considered  the  point,  he  was  ol  opinion  that  the  master  of  the  rolb' 
view  of  the  practice  was  correct,  and  made  the  order. 


Drioli  v.  SedgwickJ 

February  25,  1851. 

Dismissal 

A  bOl,  as  ftmended,  was  against  a  former  defendant,  S.,  from  whom  no  further  answer  was 
required,  imd  three  new  defendants.    The  three  new  defendants  filed  their  answer,  and 
required  secoritj  for  costs.    Noting  further  was  done  for  dght  months,  when  the  plaintiff  . 
proposed  two  sureties.    A  week  afterwards  the  defendant  S.  moved  to  have  the  bill  dis- 
mined,  and  tlM  bin  was  accordingly  dismissed  as  against  him. 

The  bill  in  this  c€U9e  was  filed  on  the  25th  of  July,  1848,  to  restrain 
two  defendants,  R.  Sedgwick  and  L.  W.  Sedgwick,  from  selling  a 
certain  liquewr^  and  the  injunction  was  obtained  accordingly.  The 
defendants  put  in  their  answer.  On  the  9th  of  "April,  1860,  the  plain- 
tiff amended  his  bill,  and,  as  amended,  it  was  against  R.  Sedgwick 
and  three  new  defendants,  Pearse,  Hanson,  and  Murphy.  These  de- 
iiendants  were  required  to  answer  all  the  interrogatories,  no  further 
answer  being  required  from  Sedgwick.  The  new  defendants  put  in 
tbeir  appearance  on  the  13th  of  April,  and  on  the  same  day  procured 
and  served  an  order,  requiring  the  plaintiff,  who  lived  at  Zara,  in 
JDalmatia,  to  give  security  for  costs ;  after  which  nothing  further  ap- 
peared to  have  been  done  till  the  9th  of  December,  when  the  plain- 
tiff's scdicitors  wrote  to  propose  two  persons  as  securities ;  and  on 
the  16th  of  December,  R.  Sedgwick  gave  notice  of  motion  to  dismiss. 

RoU  and  Speedy  in  support  of  the  motion. 

Earslake  (Bethell  with  him,  absent)  opposed,  and  read  an  affidavit 
that  the  plaintiff's  solicitors  were  in  correspondence  with  him,  and 
contended  that  the  delay  was  on  account  of  the  distance  at  which 
he  resided.     He  also  read  affidavits  that  the  plaintiff  had  had  diffi- 
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cnlty  in  discovering  who  were  the  partners  in  Sedgwick's  firm,  and 
asked  for  leave  to  amend. 

Lord  Cranworth,  V.  C.  Bv  the  16th  order  of  May,  1845,  sect. 
39,  where  the  plaintiff  amends  his  bill  without  requiring  an  answer 
to  the  amendments,  and  no  answer  is  put  in  thereto,  and  no  warrant 
for  further  time  to  answer  the  same  b  served  within  eight  days  aflier 
service  of  the  notice  of  the  amendment  of  such  bill,  the  plaintiff  is, 
after  the  expiration  of  such  eight  days,  but  within  fourteen  days  irom 
the  time  of  such  service,  either  to  file  his  replication,  or  to  set  down 
the  cause  to  be  heard  upon  bill  and  answer,  otherwise  any  defendant 
may  move  to  dismiss  the  bill  for  want  of  prosecution.  Now,  here, 
the  bill  was  amended  on  the  9th  of  April,  1850 ;  therefore  on  the  23d 
the  defendant  was  entitled  to  move  to  dismiss  for  want  of  prosecu- 
tion, unless  a  replication  was  filed,  or  the  cause  set  down  on  bill  and 
answer  —  that  is  for  the  sake  of  the  defendant;  and  is  that  order  to 
be  enforced  or  not  ?  It  would  be  trifling  with  the  orders  of  the  court, 
if  merely  for  the  asking  the  parties  are  to  have  leave  without  assign- 
ing any  reason.  With  the  observations  of  Lord  Langdale,  M.  R.,  I 
entirely  coincide,  with  the  exception  of  one  sinde  passage  —  "  What 
is  a  judge  to  do  when  the  defendant  says,  *  The  cases  work  great 
injustice  on  me  ? ' "  I  think  the  preliminary  inquiry  will  be,  Has  the 
plaintiff  done  all  in  his  power?  And  if  it  appears  that  he  has  done 
so,  then  arises  a  question  of  the  balance  of  inconvenience.  The 
paintiff  has  given  the  defendant  a  right  to  move,  but  the  court  is  not 
bound  thereupon  to  dismiss  the  bill  I  consider  it  preliminary  on  the 
part  of  the  plaintiff  to  show  that  he  has  done  all  in  his  power.  Now, 
here,  not  only  is  there  nothing  to  convince  me  that  he  has  done  so, 
but  every  thing  to  show  that  he  has  not.  He  has  amended  the 
bill,  and  made  some  new  defendants,  and  these  new  defendants  re- 
quire security  for  costs.  Now,  if  the  plaintiff  had  shown,  that,  on 
receiving  that  notice,  he  had  taken  steps  to  get  security,  I  should  not 
have  been  very  nice  to  inquire  whether  he  had  actually  lost  no  time 
whatever,  but  should  have  asked  if  he  had  made  any  bona  fide  at- 
tempt, and  then,  though  it  was  right  for  the  defendant  to  ask  to  have 
the  bill  dismissed,  yet  I  should  not  have  granted  it  at  once.  But 
here  are  no  affidavits  at  all  as  to  what  he  has  done  for  full  eight 
months ;  afterwards,  indeed,  he  proposed  certain  persons  as  securities. 
I  must  confess  there  are  great  complaints  made  as  to  the  delays  of  the 
Court  of  Chancery,  and  they  certainly  would  not  be  without  founda- 
tion if  I  were  to  listen  to  such  an  application  as  this.  I  can  make 
but  one  order,  and  that  is,  to  dismiss  this  bill  for  want  of  prosecution. 
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Gk>ODALL   v.    LlTTLE.1 
December  7,  1850,  and  Janiuuy  11, 1851. 

PtoducHon  of  Docarnents -^  Privileged  Communications -^  Letters 
between  Co-Defendants. 

The  pUintiffs,  who  were  Assignees  of  a  bankmpt  firm  at  Teneriffe,  filed  their  bill  against 
&e  defendants,  three  brothers,  one  of  whom  managed  the  business  of  the  Teneriffe  firm, 
for  an  accoant  of  certain  remittances  forwarded  bj  the  manager  of  the  Teneriffe  firm  to 
his  brother,  as  agent  in  London.  The  defendant,  the  London  agent,  set  ap  as  a  defence 
certain  proceedings  in  the  Lord  Major's  Court,  institnted  by  the  thiid  defendant  as  exec- 
ntor  of  his  father,  nnder  which  the  money  in  the  hands  of  the  agent  of  the  Teneriffe  firm 
was  attached  for  a  debt  alleged  to  be  due  to  the  estate  of  the  mther.  Upon  motion  for 
prodnction  of  documents,  it  was  held,  that  letters  Which  had  passed  between  the  London 
agent  and  his  solicitors  with  reference  to  the  litigation  in  this  suit  were  privileged ;  that 
fetters  "vdiioh  had  passed  between  such  solicitors  and  the  attorney  acting  in  the  proceeoings 
in  the  Lord  Major's  Court  were  also  priyileged;  but  that  the  letters  nom  the  defendimt, 
the  manager  of  the  Teneriffe  firm,  to  the  co-defendant,  the  aeent  in  London,  for  the  purpose 
of  being  communicated  to  his  solicitors,  with  a  view  to  the  litigation  in  this  suit,  were  not 
priyile^d. 

This  was  a  motion  that  the  defendants,  William  Little  and  Archi- 
bald Little,  might  be  ordered  to  produce  the  several  books,  papers, 
letters,  documents  and  writings,  with  the  exception  of  the  several 
letters  or  writings,  bearing  date  and  written  after  the  13th  of  Octo-  ^ 
ber,  1849,  (the  day  on  which  the  bill  was  filed,)  admitted  by  the 
answer  of  the  defendants  to  be  in  their  possession,  and  contained  in 
the  second  schedole  thereto. 

The  bill  was  filed  by  Don  Andres  Groodall  and  Don  Pedro  de 
Poute  against  William  Little  and  Archibald  Little,  and  James  Little, 
(when  he  shoold  come  T^dthin  the  jurisdiction  of  the  court,)  and  it 
stated  that  previously  to  the  month  of  October,  1847,  William  and 
James  Little  carried  on  business  as  merchants  at  Teneriffe  under  the 
style  or  firm  of  Messrs.  Pasley,  Little,  &o  Co.,  such  business  being 
carried  on  in  Teneriffe  on  behalf  of  the  said  firm  by  James  Little  as 
the  partner  resident  in  that  island ;  that,  on  the  6th  of  November, 
1847,  the  said  firm  suspended  payment,  and  that  a  meeting  of  the 
creditors  was  convened  at  Teneriffe,  and  it  was  then  agreed  that  the 
finn  should  be  allowed  to  carry  on  business,  and  to  make  consign* 
meats  and  remittances  to  a  correspondent  in  London  as  an  agent,  so 
as  to  enable  them  to  meet  the  claims  of  their  creditors ;  that  in  pur- 
suance of  such  agreement,  divers  shipments  were  made  and  con- 
signed to  William  Little  as  the  London  agent,  and  divers  bills  of 
exchange  were  also  remitted  to  London,  which  were  drawn  upon 
persons  in  London  and  elsewhere,  the  amount  thereof  to  be  remitted 
to  the  firm  at  Teneriflfe ;  that  the  whole  amount  of  such  consign- 
ments was  4566^  4*.  7rf.,  which  was  carried  to  the  debit  of  the  sepa- 
rate account  of  the  «aid  William  Little  in  the  books  of  the  firm  of 
Pasley,  Little,  &  Ck). ;  that,  on  the  4th  of  March,  1848,  the  said  firm 
were  duly  declared  bankrupts  according  to  the  laws  of  Tenerifie,  and 
assignees  were  appointed ;  and  that  by  virtue  of  such  appointment,  all 
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the  estate  and  effects  of  the  bankrupts  became  absolutely  vested  m 
the  assignees  to  be  realized  Cor  the  benefit  of  the  creditors ;  that,  on 
the  10th  of  May,  1848,  the  assignees  drew  two  bills  of  exchange  for 
the  sum  of  1300^  each  against  the  amount  due  to  the  bankrupf  9 
firm,  addressed  to  William  Little  of  London  ;  that  the  said  bills  ware 
duly  presented  to  the  said  W.  Little,  who  refused  to  accept  them,  and 
they  were  accordingly  protested,  and  no  part  of  the  amount  was  evei 

Saia,  but  still  remained  due  and  owing  by  him ;  that,  on  the  7th  of 
une,  1848,  the  assignees  first  appointed  retired  from  their  oflice,  and 
the  plaintiffs  were  appointed  in  their  place. 

The  bill  charged  that  the  said  sum  of  4666/.  4^.  7rf.,  together  with 
interest  thereon,  and  other  moneys,  amounting  in  the  whole  to  a 
considerable  sum  of  money,  was  still. due  and  owing  to  the  plaintifis, 
as  such  assignees,  from  the  said  W.  Little ;  but  that  the  said  W. 
Little  pretended  that  there  was  a  large  sum  of  money  due  from  the 
said  bankrupt  firm  to  the  estate  of  his  late  father,  A.  Little,  de- 
ceased, amounting  to  more  than  the  sum  due  from  him,  the  said  W. 
Little,  to  the  estate  of  the  bankrupt  firm;  and  that  he,  the  said 
W.  Little,  aa  one  of  the  executors  of  his  late  father,  was  entitled  to 
retain  the  amount  due  frcrni  him  to  the  plcdntiffs,  against  or  in  satis- 
faction or  reduction  of  the  debt  alleged  to  be  due  from  the  estate 
of  the  said  bankrupt  firm  to  the  estate  of  his  scdd  late  father ;  and 
the  defendant  also  pretended  that  certain  proceedings  in  foreign  at- 
tachment had  been  instituted  in  the  Lord  Mayor's  Court  by  the  said 
W.  Little,  and  by  A.  Little  and  J.  Little,  as  executors  of  the  said  A. 
Little,  deceased,  against  him,  the  said  W.  Little,  as  garnishee,  and 
having  money  in  his  hands  belonging  to  the  said  bankrupt  firm  liable  to 
be  attached  by  the  said  executors  for  the  aforesaid  debt  due  to  the  estate 
of  the  said  A.  Little,  deceased ;  and  against  him,  the  said  W.  Little, 
and  J.  Little,  as  the  partners  trading  under  the  said  firm  of  Pasley, 
Little,  &  Co.,  and  that  under  and  by  virtue  of  such  proceedings  in  the 
aforesaid  comrt  the  sum  of  4500/.  had  been  attached  in  the  hands  of 
him  the  said  W.  Littie,  and  that  a  judgment  had  been  obtained  in 
the  said  proceedings  and  execution  issued  in  July,  1848,  and  that  in 
consequence  thereof  the  defendant  was  unable  to  pay  the  plaintifis 
the  amount  due  to  them  as  such  assi^ees. 

The  bill  charged  that  these  proceedmgs  in  the  Lord  Mayor's  Court 
were  not  instituted  bona  fide^  but  were  merely  colorable  proceedings 
for  the  purpose  of  enabling  the  said  W.  Little  to  retain  in  his  hands 
the  balances  due  from  him  to  the  estate  of  the  said  bankrupt  firm; 
that  such  balances  were  still  due  and  owing,  and  ought  to  be  paid  to 
the  plaintifis  by  the  said  W.  Little. 

The  bill  also  charged  that  the  defendants,  or  some  of  them,  had  in 
tk^  possession,  or  in  the  possession  of  their  solicitors  or  agents, 
ifiyers  accounts,  books  of  account,  bills  of  lading,  bills  of  exchangs, 
leoeii^,  vouchers,  memoranda,  letters  of  advice,  and  other  lett^ 
aad  also  documents  and  writings  relating  to  the  matters  aforesaid,  by 
wbieh  the  truth  thereof  would  appear,  and  that  they  ought  to  pio- 
dtiee  the  same,  but  which  they  relumed  to  do. 

The  bill  prayed  thai;  an  aooount  might  be  taken  of  tiie  several 
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consignments  and  remittances  made  by  or  on  account  of  the  firm  of 
Pasley,  Little,  &  Co.  to  W.  Little,  as  such  agent  as  aforesaid,  and  of 
the  proceeds  of  the  sale  of  such  consignments  and  of  all  dealings 
and  transactions  consequent  upon  such  consignments  and  remit- 
tances ;  and  that  the  said  W.  Little  might  be  decreed  to  pay  what 
should  be  found  due  from  him,  in  order  that  the  same  mie^ht  be 
applied  by  the  plaintiffs  in  a  due  course  of  administration  for  the 
benefit  of  the  creditors  of  the  ftrm  of  Pasley,  Little,  &  Co.,  and  the  bill 
prayed  an  injunction  to  restrain  the  defendants  from  taking  any  steps 
to  enforce  the  execution  of  the  judgment  obtained  in  the  court  of  the 
lord  mayor  of  London  for  the  sum  of  4500Z.,  and  that  they  might  be 
restrained  from  parting  with  the  said  sum  or  any  other  stim  due  to 
tfie  plaintiffs,  except  under  the  direction  of  this  court,  and  that  they 
might  be  ordered  to  pay  the  said  sum  into  court 

The  defendants,  William  Little,  and  Archibald  Little,  one  of  the 
executors  of  Archibald  Little,  deceased,  by  their  answer,  set  up  as 
their  defence  to  the  bill  the  proceedings  in  the  Lord  Mayor's  Court, 
which  they  alleged  to  have  been  honafide^  and  the  judgment  obtained 
therein,  and  the  defendants  denied  the  title  of  the  plaintiffs  to  be  such 
assignees,  as  alleged,  of  the  bankrupt  firm,  according  to  the  laws  of 
Teneriffe.  The  defendants  stated  that  these  proceedings  in  the  Lord 
Mayor's  Court  were  instituted  by  Archibald  litile,  in  the  names  of 
the  executors  of  his  father,  Archibald  Little,  deceased,  against  the 
firm  of  Pasley,  Little,  &  Co.,  and  that  judCTQent  was  bona  fide 
recovered  therein  against  the  defendants,  and  that  such  proceedings 
were  carried  on  for  the  plaintiff  in  the  suit  by  George  Ashley, 
as  the  attome^r  and  agent  of  the  defendant  Archibald  Little,  and 
instracted  by  hmi,  and,  as  was  usual,  neither  the  defendants  nor  any 
attorney  or  agent  for  the  defendants  intervened  on  the  said  proceed- 
ings. The  defendants  admitted  the  possession  of  the  letters  men- 
tioned in  the  schedule  to  their  answer ;  but  submitted  that  they  ou^t 
not  to  be  ordered  to  produce  them,  inasmuch  as  they  were  all  letters 
written  either  pending  or  in  contemplation  of  the  litigation  of  this 
suit  and  with  reference  to  the  matters  brought  into  controversy,  and 
were  all  letters  written  either  to  the  defendant  William  Little,  firom 
his  solicitors,  Oliverson  &  Co.,  or  to  his  solicitors,  from  the  said 
George  Ashley,  the  attorney  and  agent  of  the  estate  of  Archibald 
Little,  or  from  James  Little  to  the  defendant  W.  Little,  for  the  pur- 
pose of  being  communicated  to  the  defendants'  solicitors,  with  u 
view  to  the  defence  of  the  said  W.  Little  in  this  suit 

Mr.  BetheU  and  Mr.  Dickinson  appeared  in  support  of  the  motion 
for  production  of  documents. 

Hr,  RoU  and  Mr.  Cairns j  contra,  contended  that  the  defendants  could 
not  be  compelled  to  produce  the  documents  asked  for  by  the  plain- 
ti&  The  plaintii&'  title  to  be  assignees  according  to  the  law  of  Ten- 
criife  was  denied  by  the  defendants.  The  plaintms  ckimed  the  right 
to  see  the  letters  only  on  the  ground  of  their  being  assignees ;  bat 
nntil  that  right  was  established,  the  production  could  not  be  ordered 
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It  was  also  contended  that  the  letters  were  privileffed  commnnica- 
tions,  and  the  following  cases  were  cited  in  support  of  that  ailment : 
Hughes  V.  Biddu^hj  4  Russ.  190.  Adams  v.  PisheVj  3  RL  &  C.  526 ; 
s.  c  7  Law  J.  Rep.  (n.  s.)  Chanc.  289.  Edwards  v.  Jones^  1  Ph.  501 ; 
8.  a  13  Law  J.  Rep.  (n.  s.J  Chanc,  371.  Smith  v.  The  Duke  of  Beau- 
fort^ 1  Hare,  507 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Chanc.  33.  Storey  v. 
Lord  George  Lennox^  1  M.  &  C.  526 ;  s.  c.  6  Law  J.  Rep.  (n.  s.) 
Chana  99.  Herring  v.  Clobery^  1  Ph.  9J  ;  s.  c.  11  Law  J.  Rep.  (n.  s.) 
Chanc.  149.  Reid  v.  La^lois,  2  Hall  &  Twells,  59  ;  s.  c.  1  Mac.  & 
G.  627;  19  Law  J.  Rep.  7n.  s.)  Chanc.  337.  Lancaster  v.  Evorsy  1 
Ph.  352;  s.  c.  13  Law  J.  Rep.  (n.  s.)  Chanc.  269.  Steele  v.  Stewart, 
1  Ph.  471  ;*s.  c.  14  Law  J.  Rep.  (n.  s.)  Chanc.  34. 

Mr.  Bethell,  in  reply,  commented  on  the  above  cases,  and  denied 
that  they  supported  the  argument  against  production. 

RoLFB,  V.  C.  There  are  one  or  two  points  I  may  now  dispose  of. 
The  production  is  resisted  on  the  ground  that  there  is  no  admission 
of  title.  On  that  part  of  the  case,  so  far  as  relates  to  the  title  of  the 
assignees,  I  shall  require  consideration ;  but  it  was  said  that  there 
was  a  denial  of  titie  in  anoth^  respect,  that  there  was  no  admission 
that  William  Littie  had  received  the  consignments  as  agent  I  do 
iH»t  think  there  is  any  doubt  but  that  they  were  received  by  him  as 
agent  If  I  should  be  of  opinion  that  there  is  a  denial  of  title,  then 
theie  need  be  no  further  consideration ;  but  if  thercis  no  denial  of 
title  such  as  to  preclucb  the  plainti£  from  seeking  production  of 
doonmentSy  then  I  am  to  consider  whether  the  documents  are  privi- 
leged. It  is  important  that  language  should  be  well  defined.  It  is 
not  so  well  defined  here  as  it  might  have  been ;  at  the  same  time 
looser  language  has  been  admitted  in  other  cases.  As  to  the  letters 
from  James  to  William  Littie,  I  confess,  unless  I  should  see  reason 
for  altering  my  opinion,  I  do  not  see  why  they  are  to  be  protected. 
The  letters  were  sent,  no  doubt,  in  order  that  they  might  be  laid  be- 
fore the  solicitors ;  but  there  is  nothing  to  show  that  they  were  in- 
tended for  tiie  purpose  of  the  Utigation.  Judgment  reserved. 

January  11.  Lord  Cranworth,  V.  C.  The  plaintiffs  filed  this  bill 
as  assignees,  in  TenerifTe,  of  J.  and  W.  Little,  who  traded  there  under 
&firm  of  Pasley,  Littie,  &  Co.,  and  who  had,  as  the  plaintiffs  alleged, 
become  bankrupt,  according  to  the  laws  there  in  force.  The  defend* 
ants  are  J.  and  W.  Littie,  and  also  A.  Littie.  The  bill  states  that 
the  firm  in  Teneiiffe  was  managed  there  by  J.  Littie,  and  that  he  con- 
signed goods  and  remitted  bills  of  exchange  to  W.  Littie,  in  London, 
to  be  realized  on  account  of  the  Teneriffe  firm,  and  that  W.  Littie 
acoofdingly  did  realize  money  from  such  goods  and  bills,  to  the 
amount  of  4500^  and  upwards,  but  that,  in  order  to  prevent  the  Ten- 
efiflfe  firm,  or  the  plaintiffs,  as  their  assignees,  from  obtaining  that 
money,  the  ^fendant,  A.  Littie,  in  collusion  with  his  brother,  insti- 
tttted  a  fraudulent  suit  in  the  court  of  the  lord  mayor  of  London, 
in  which  he  caused  the  money  in  the  hamis  of  W.  Littie,  due  to  the 
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Teneiiffe  finn,  to  be  attaebed  for  a  large  debt  aJleged  to  be  due  to 
the  estate  of  his  late  father  from  that  firm ;  and  the  object  of  the 
present  suit  is  to  obtain  payment  of  the  money  realized  by  W.  Little, 
notwithstanding  the  proceedings  in  the  Lord  Mayor's  Court  The 
defendants,  W.  and  A.  Little,  put  in  a  joint  answer,  in  which  they 
wholly  deny  the  plaintiffs'  title  as  assignees,  and  insist  on  the  pro- 
ceedings in  the  Lord  Mayor's  Court  as  good  and  valid  proceedings, 
instituted  and  carried  on  without  any  fraud  or  collusion  whatever ; 
and,  in  answer  to  the  usual  interrogatory  as  to  their  possession  of 
papers  and  documents,  they  say  they  have  in  their  possession  the 
particulars  mentioned  in  the  second  schedule  to  their  answer,  and 
which  particulars  relate  to  the  matters  in  the  bill  mentioned.  They 
deny  that  by  the  said  particulars  the  truth  of  the  matters  in  the  biU 
stated  and  charged  or  any  of  them  would  appear  to  be  otherwise  than 
as  stated  by  their  answer,  and  they  submit  they  ought  not  to  be 
ordered  to  produce  the  said  particulars ;  and  they  submit,  in  addition, 
that  the  letters  mentioned  in  the  second  part  of  the  said  second  schedule 
ought  not  to  be  produced  in  this  suit,  inasmuch  as  they  are  all  letters 
written  eitb^  pending  or  in  contemplation  of  the  litigation  in  this  suit 
and  with  reference  to  the  matters  in  the  suit  brought  into  controversy, 
and  are  a]l  letters  written  either  to  the  defendant,  W.  Little,  from  his 
solicitOTs,  or  from  the  said  Mr.  Ashley,  as  such  attorney  as  aforesaid, 
to  Messrs.  Oliverson  &  Co.,  as  solicitors  of  the  defendant,  A  Little, 
or  from  the  said  J.  Little  to  the  defendant,  W.  Little,  for  the  pur- 
pose of  being  communicated  to  the  said  solicitors  of  the  defend- 
ant, W.  Little,  with  a  view  to  the  defence  of  the  said  W.  Little  in 
this  litigation.  The  motion  now  is  for  the  production  of  all  the  let- 
ters and  documents  mentioned  in  the  schedule ;  and  it  was  resisted 
on  two  grounds :  first,  because  the  plaintiffs'  title  was  denied,  and, 
secondly,  because  the  documents  in  question  were  within  the  ordinary 
rale  of  privileged  communications. 

With  respect  to  the  first  objection,  I  am  clearly  of  opinion  that  it 
is  entitled  to  no  weight  The  plaintif&  assert  a  title  which  the  de- 
fendants deny.  The  defendants  admit  that  they  have  in  their  poo- 
session  documents  relating  to  the  matters  in  the  bill  mentioned* 
Some  of  the  matters  in  the  bill  mentioned  are  the  facts  from  which 
the  plaintiffs  show  or  allege  they  show  a  title.  The  documents  in 
qnestion  relate,  or,  for  aught  that  appears  in  the  answer,  may  relate 
to  those  very  facts.  The  defendants,  it  is  true,  say  that  the  documents 
would  not  show  the  facts  to  be  as  the  plaintiffs  allege  them  to  be* 
But  that  is  the  very  point  in  issue.  The  documents  relate  to  the 
matters  in  dispute.  What  is  the  true  result  of  them,  is  the  matter 
to  be  decided.  It  may  be  true,  as  stated  by  the  answer,  that  by  the 
documents,  that  is,  by  them  alone,  the  truth  of  the  plaintiflb'  case 
would  not  appear,  but  they  may  form  material  links  in  the  chain  of 
proof;  and,  at  all  events,  as  it  is  admitted  they  relate  to  the  matters 
in  dispute,  the  plaintifis,  unless  there  be  some  other  objection,  are 
entitled  to  see  them  in  order  to  form  their  own  opinion  whether  they 
do  or  do  not  make  out  or  help  to  mdce  out  their  title. 

On  the  other  question,  that  is,  whether  thed^endants  aie  entitled  to 
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withhold  prodaction  on  the  ground  of  the  doeuments  being  privileged,  I 
shall  act  on  the  doctrine  as  laid  down  by  Lord  Lyndhorst,  in  Hughes  v. 
Biddulph.  There,  in  answer  to  a  motion  for  prodaction  of  documents, 
an  affidavit  was  made  by  the  defendant,  that  many  of  the  papers  and 
letters  were  communications  which  had  passed  between  her  and  her 
country  solicitor  Mr.  Douglas,  or  her  town  solicitor  Mr.  Williams, 
or  between  Mr.  Douglas  and  Mr.  Williams.  Upon  a  motion  for  pro- 
duction, Lord  Lyndhurst  stated  his  opinion  to  be,  that  confidential 
communications  between  the  defendant  and  her  solicitors,  or  between 
the  country  solicitor  and  the  town  solicitor,  made  in  their  relation  of 
client  and  solicitors,  either  during  the  cause  or  with  reference  to  it, 
though  previous  to  its  commencement,  ought  to  be  protected ;  and 
he  accordingly  made  an  order  for  production  of  all,  except  such  as  the 
defendant  should  by  affidavit  bring  within  such  an  exception. 

Now,  in  order  to  apply  the  rule  as  laid  down  to  the  present  case,  it 
is  to  be  observed,  that  here  the  letters  were  all  written  either  pending 
or  in  contemplation  of  the  litigation  in  this  suit,  and  with  reference 
to  the  matters  brought  into  controversy  in  this  suit  This  clearly 
brings  them  within  the  rule  of  privilege,  so  far  as  their  subject  matter 
is  concerned;  and  then  the  only  question  is,  whether  they  passed 
between  parties  and  under  circumstances  to  which  the  pnvilege  is 
applicable.  And,  in  order  to  decide  this,  it  is  necessary  to  class  them. 
First,  there  are  letters  to  the  defendant  William  from  his  solicitor. 
Secondly,  letters  from  Ashley,  the  attorney  in  the  Lord  Mayor's  Court, 
to  Oliverson  &  Co.,  the  solicitors  of  Archibald. 

And  thirdly,  there  are  letters  from  James,  who  was  in  the  Island 
of  Teneriffe,  to  William,  written  for  the  purpose  of  their  being  com- 
municated to  the  solicitor  of  the  defendant  William,  with  a  view  to 
his  defence.  With  respect  to  the  last  two  classes,  there  is  no  diffi- 
culty. The  second  class  is  certainly  protected.  If  letters  between 
the  town  and  country  solicitors  are  protected,  so  also  must  letters 
passing  between  the  solicitor  and  an  attorney  acting  within  a  local 
jurisdiction,  such  as  is  the  Lord  Mayor's  Court,  and  employed  for 
that  purpose,  by  the  solicitor.  There  is  no  distinction  in  principle 
between  the  two  cases.  It  is  equally  clear  that  the  third  class  is  not 
protected.  The  letters  in  that  class  are  letters  from  one  co-defendant 
to  another,  and  it  is  quite  unimportant  that  they  were  written  with  a 
view  to  enable  the  party  to  whom  they  were  addressed  to  consult  his 
solicitor  upon  them.  That  which  might  pass  between  William  and 
his  solicitor,  on  the  subject  of  those  letters,  would  be  protected ;  but 
there  is  no  protection  as  to  letters  passing  among  paiiies  themselves, 
or  from  a  stranger  to  a  party,  merely  because  such  letters  may  have 
been  written  in  order  to  enable  the  person  to  whom  they  are  sent  to 
communicate  them  in  professional  confidence  to  the  solicitor. 

>This  case  is  clearly  distinguishable  from  Steel  v.  Stewart^  where 
Lord  Lyndhurst  held,  that  letters  sent  from  India  to  the  defendant, 
in  order  to  be  laid  before  his  solicitor,  were  protected.  That  decision 
proceeded  on  the  ^ound,  that  the  person  who  wrote  the  letters  was 
an  agent  of  the  solicitor  sent  out  to  procure  evidence,  and  his  letters 
were,  therefore,  in  the  same  position  as  letters  from  the  solicitors 
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themselves  would  have  been  in.  With  reference  to  the  letters  in  the 
first  class,  that  is,  letters  written  to  William  from  his  solidtors,  they 
are  protected  if  written  by  them  merely  in  the  character  of  solicitors. 
The  answer  does  not  in  terms  state  thb  to  have  been  the  case,  though 
I  cannot  but  suppose  that  is  what  W€ts  intended  to  be  expressed ; 
and,  therefore,  as  to  the  letters  to  William  from  lus  solicitors,  I  shall 
follow  the  course  adopted  by  Lord  Lyndhurst,  in  Hughes  v.  Bidduipky 
that  is,  I  shall  order  the  production  of  them,  except  such  as  the 
ddiendant  William  Little  shall  state,  on  his  oath,  to  have  been 
written  by  him  to  his  solicitors  merely  as  his  solicitors. 


Ez  parte  Craig.* 

Janoaij  18  and  30,  1851. 

Infant  —  Practice  as  to  special  Case  under  the  13  Sf  14  VtcU  c.  35. 

An  applicatioii  may  be  made  by  an  infant  for  a  guardian  nnder  the  13  &  14  Vict  c.  85,  s.  5, 
witnont  a  next  mend. 

As  to  Bignatnre  of  counsel  to  special  cases  and  setting  down  of  special  cases  for  hearing. 

This  was  an  application  made  by  an  infant  for  the  appointment 
of  a  guardian  to  concur  in  a  case  to  be  submitted  to  the  court  imder 
the  13  &  14  Vict  c.  35. 

By  the  5th  section  of  this  act  it  is  enacted,  ^*  that  it  shall  be  lawful 
for  the  court,  by  order  to  be  made  in  the  matter  of  any  lunatic  not 
found  such  bv  inquisition,  or  in  the  matter  of  any  infant,  upon  the 
application  of  any  person  on  the  behalf  of  such  lunatic,  or  upon  the 
application  of  such  infant,  by  motion  or  petition,  to  appoint  any 
person  shown  to  be,  &c.,  to  be  the  special  guardian  of  such  lunatic 
or  infant  for  the  purpose  of  concurring  in  such  case  in  the  name  and 
on  behalf  of  the  lunatic  or  infant." 

Mr.  Archibald  SmUh^  for  the  infant 

IKniffht  Bruce^  V.  C,  suggested  whether  it  was  competent  to  the 
iniant  to  make  the  application,  and  whether  the  application  ought 
not  to  be  made  by  the  infant  by  means  of  his  next  friend.] 

Mr.  Archibald  Smith  contended  that  the  application  might  be  made 
by  the  infant  without  the  intervention  of  a  next  friend,  and  that  such 
was  directed  by  the  5th  section  of  the  act 

Knight  Bruce,  V.  C,  remarked  on  the  difference  of  the  lai^age 
used  in  the  5th  section  as  to  lunatics  and  infants,  and  said  that,  on  a 
proper  affidavit  as  to  the  fitness  of  the  person  proposed,  the  order 
might  be  made* 
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On  a  subsequent  day,  an  application  was  made,  that  the  above- 
mentioned  special  case  should  be  set  down  for  hearing. 

By  the  lOth  section  it  is  enacted,  that  evety  special  case  shall  be 
signed  by  counsel  for  all  parties,  &c. 

By  the  13th  section  it  is  enacted,  that,  when  any  infant  is  party  to 
a  special  case,  application  may  be  made  to  the  court  by  motion  for 
leave  to  set  down  the  same ;  and  that,  upon  the  hearing  of  such  mo- 
tion, the  said  court  may  give  leave  to  set  down  such  case,  if  it  shall 
be  of  opinion  that  it  is  proper  that  the  question  raised  therein  shall 
be  determined  thereon,  &c. 

Mr.  Archibald  Smithy  for  the  motion,  stated  that  he  had  signed  the 
case  as  counsel,  not  only  for  the  plaintiff,  but  for  three  of  the  defend- 
ants ;  and  suggested  to  the  court  whether  this  was  a  sufficient  signa^ 
ture  of  counsel  as  required  by  the  act  He  also  asked  that  the  case 
might  be  set  down  for  hearing  with  the  petitions,  and  not  in  the 
cause  list  * 

Knight  Bbuce,  V.  C,  said,  he  thought  that  the  signature  of  coun- 
sel, as  stated,  was  sufficient,  and  gave  leave  that  the  case  should  be 
set  down  to  be  heard  with  the  petitions. 


Bainbriooe  v.  Bainbrigoe.^ 

December  20,  21,  and  23,  1850. 

Receiver  against  Party  in  Possession  —  DevisavU  vel  non — Issue  — 
Verdict —  Order  nisi  for  a  new  TriaL 

After  a  verdict  upon  an  issae  devimxoit  vd  non^  the  coort  appointed  a  roceiver  against  the 
party  to  whom  possession  of  estates  had  been  ^ven  by  tne  trustees  of  the  legal  estate 
under  an  order  of  this  court,  though  an  order  ntst  had  been  obtained  for  a  new  triaL 

This  was  a  motion  by  the  plaintiff,  asking  that,  without  prejudice 
to  the  rights  of  any  mortgagees,  an  injunction  might  be  granted  to 
restrain  William  Arnold  fiainbrigge  from  cutting  timber  on  the 
estates  in  question  in  this  cause,  and  also  that  he  might  be  restrained 
from  receiving  the  purchase  money  of  a  portion  of  the  estate  taken 
by  the  North  Staffordshire  Railway  Company,  and  for  a  receiver. 

This  bill  was  filed  by  T.  P.  Bainbrigge,  on  the  8th  of  January,  1860| 
to  obtain  the  injunction  and  receiver  now  asked  for. 

On  the  8th  of  November,  1845,  he  had  filed  another  bill  in  the  suit 
of  Bqinbrigge  v.  Baddelepf  9  Beav.  538 ;  s.  c.  2  Phil.  705,  where  the 
facts  are  stated.  The  bill  was  amended  in  the  same  month,  and 
again  on  the  26th  of  January,  1846,  and  again  on  the  29th  of  May, 
1849,  and  claimed  the  estates  in  question  in  the  cause  under  a  will 
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of  Thomas  Bainbcigge,  dated  the  15th  of  Auffast,  1815,  aod  he 
scMi^t  to  impeach  a  snbBeqaent  will,  dated  the  l7th  of  Jooe,  1818, 
with  a  codioil  thereto,  dated  the  following  day,  and  for  that  purpose 
it  prayed  that  the  coort  would  direct  an  issue  deviscKvU  vel  noUy  with 
all  proper  directions  as  to  parties,  and  for  the  removal  of  all  out- 
standing estates  which  might  impede  the  trial  of  the  issue. 

The  legal  estate  in  the  testator's  lands,  &c.,  under  both  wills,  had 
becHKue  vested  in  Messrs.  Baddeley,  Bourdillon,  and  Jennings ;  and, 
xmdar  an  order  of  this  court  in  a  suit  of  Bainbrigge  v.  Blairy  tiiey  had 
given  the  possession  to  the  defendant 

The  court  made  the  order  directing  the  issue ;  but  before  it  came 
on,  the  plaintiff  gave  this  notice  of  motion,  but  it  was  directed  to 
stand  over,  upon  the  defendant  undertaking  not  to  act  contrary  to 
the  notice. 

The  issue  was  tried  at  Stafford  in  the  Summ^  assizes  for  1850, 
and  a  verdict  was  given  for  the  plaintifi^  T.  P.  Bainbrigge.  The 
defendant  then  applied  to  the  Court  of  Common  Pleas,  and  obtaiaed 
an  order  nisi  for  a  new  trial ;  and  pending  this,  the  application  for  the 
injunction  and  receiver  w&s  renewed* 

JI&.  Turner  and  Mr.  Webster^  in  support  of  the  motion.  Goul^em 
V.  LjfdicUj  and  Bucklcmd  v.  SouUenj  referred  to  in  MiddleUm  v.  SAer- 
bwney  4  You.  &  ColL  358,  373,  374.  Bodgers  v.  Novnll,  6  Hai^ 
325.  Clegff  V.  Fishwick,  1  Hall  &  Twells,  890 ;  s.  c.  1  Mac.  &  O. 
294;  19  Law  J.  Bep.  (n.  s.)  Chanc  49.  Ridgway  v.  EobertSf  4 
Hane,  106. 

Mr.  Bjoundell  Palmer  and  M^.  Prior^  contra.  This  motion  is  con* 
trary  to  all  principle  and  practice;  the  bill  is  in  its  nature  an  ejec^. 
ment  bill.  If  the  case  could  have  been  tried  without  the  interposition 
of  the  court,  the  defendant  would  not  have  been  disturbed.  In 
KmglU  V.  DupkssiSf  1  Vez.  sen.  324,  the  court  held,  that  it  was  not 
a  nue  to  appoint  a  receiver  when  a  will  was  disputed  by  the  heir  a,t 
law,  in  the  absence  of  other  circumstances.  In  Pillsworth  v.  Hop- 
Untj  6  Ves.  51,  the  plaintiff  had  brought  an  ejectment  and  failed, 
not  as  alleged  upon  the  merits,  but  the  court  refused  to  grant  an 
injunction  to  stay  waste.  In  Smith  v.  OoUyery  8  Ves.  89,  the  estates 
were  in  mortgage ;  the  plaintiffs,  by  their  ^ardians,  were  in  posses- 
sion. The  defendant  insisted  that  the  will  was  not  well  executed. 
The  lord  chancellor  said  it  was  trespass,  and  not  waste.  There  the 
right  was  disputed,  and  he  refused  to  make  any  order.  In  Armi- 
tage  V.  Wadsworthj  1  Mad.  189,  the  bill  was  filed  by  the  heir  against 
the  devisees,  stating  that  there  were  outstanding  leases,  and  praying 
rehef ;  a  plea  that  there  were  no  outstanding  leases  was  allowed,  the. 
court  deciding  that  it  had  no  jurisdiction  to  direct  a  delivery  of  •deeds, 
or  to  appoint  a  receiver :  involving,  as  we  conceive,  this  principle  of 
law:  tnat  when  twq  persons  daim  by  adverse  titles,  the  one  being  in 
possession  and  the  other  not,  the  court  does  not  interfere,  except  on 
the  ground  of  their  being  outstanding  estates,  which  prevent  a  fair 
trial  being  had  at  law.    In  Haigh  v.  ^hggairy  2  ColL  231,  an  injunction 


Digitized  by 


Google 


88  COURTS  OF  CHANCERY,  1850-51. 

BuBong^  V.  Btlnbng]^. 

to  restrain  the  working  of  mines  was  refused;  no  insolvency  was 
alleged,  and  the  working  had  been  going  on  from  August,  1844,  to 
July,  1846.  The  court  tiiere  distinguished  between  acts  of  wilful  and 
destructive  waste  and  enjoyment.  .  In  Jones  v.  JoneSy  3  Mer.  161,  the 
bill  was  filed  by  an  heir  at  law  against  the  devisees,  seeking  relief  on 
various  grounds,  and  asking  for  an  injunction  to  stay  waste  and  for  a 
receiver ;  but  a  general  demurrer  was  allowed,  there  being  want  of 
diligence,  but  for  which  there  was  no  ground  why  the  court  should 
not  interfere.  In  Davenport  v.  Davenport^  7  Hare,  217 ;  s.  c.  18  Law 
J.  Rep.  (n.  s.)  Chanc.  163,  a  demurrer  was  allowed  to  a  bill  filed  to 
restrain  waste,  the  plaintiff  never  having  been  in  possession,  on  the 
ground  that  he  must  first  establish  his  right  at  law.  If  an  action  is 
pending  between  two  parties  for  the  determination  of  a  legal  right, 
this  court  cannot  interfere  with  the  subject  of  litigation,  and,  if  ap- 
I^ed  to,  its  aid  must  be  confined  to  remove  legal  obstructions ;  it 
cannot  be  extended  to  protect  the  property  pending  the  litigation,  or 
to  interfere  with  the  conduct  of  the  parties  in  relation  to  the  property; 
and  this  principle  seems  to  proceed  consistently  from  the  cases,  that 
where  it  is  a  matter  of  adverse  right,  a  claim  of  adverse  title,  the 
foundation  of  that  jurisdiction  is  to  remove  impediments  to  the  legal 
trial  of  that  right,  and  therefore  that  which  is  the  foundation  of  the 
principle  of  the  jurisdiction  will  limit  the  jurisdiction  exercised  for 
timt  purpose ;  and  it  would  be  wholly  inconsistent  were  the  court  to 
avail  itself  of  those  accidental  circumstances,  which  have  called  its 
jurisdiction  into  action,  to  alter  the  position  of  the  other  party,  and 
put  him  in  a  position  worse  than  if  there  had  been  no  impediment  to 
the  trial.  This  court  always  governs  itself  on  principle,  and  the 
principle  of  its  jurisdiction  appears  to  be  to  prevent  an  accidental 
advantage,  which  one  party  has  obtained,  being  used  to  prevent  a 
fair  legal  trial  and  determination  of  the  question  between  the  parties, 
to  take  from  one  the  power  of  using  inequitably  an  accidental 
advantage.  The  plaintiff  also  has  not  used  due  diligence  in  the 
prosecution  of  his  claim,  and  he  has  also  become  the  purchaser  of  a 
contract,  made  under  the  will  of  1818,  which  was  confirmed  by  the 
plaintiff's  father,  the  testator's  heir  at  law.  Upon  such  an  applica- 
tion, the  plaintiff  should  show  a  great  probability  of  the  title  being 
in  him,  and  that  he  is  likely  to  suffer  irreparable  injury ;  but  as  to  the 
title,  the  plaintiff  has  nothing  but  the  verdict  AU  the  presumptions 
are  in  favor  of  the  will  of  1818,  and  nearly  all  the  evidence ;  the  ver- 
dict alone  was  against  it.  Then,  as  to  the  irreparable  injury,  it  does 
not  appear  that  the  mortgagees  intend  to  take  any  serious  proceed- 
ings; the  property  is  sufficient  to  meet  its  engagements;  and  though 
the  defendant  is  represented  as  insolvent,  that  is  deni^,  and  if  the 
defendant  fails,  a  large  sum  of  money  will  be  found  due  to  him  for 
his  expenditure  upon  the  estates. 

Mr,  Daniel^  on  behalf  of  Mr.  R.  M.  Baddeley,  Mr.  Bourdillon,  and 
Mr.  Jennings. 

Mr.  Tvmer<i  in  reply.     The  equitable  interest  is  alone  affected  by 
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these  snitB,  tiie  legal  estate  being  vested  in  troetees.  The  case  wtgaeA 
befive  the  court  is,  whether  it  can  interfere  when  the  claims  of  the  par* 
ties  relate  to  legal  titles.  Snch  are  the  cases  o{  Davenport  v.Daf&enpoH^ 
Eaigh  T.  JaggOTj  Jones  v.  Jimes^  and  ArmUage  v.  Wadswortk;  they  dp 
not  affect  the  question  respecting  the  equitable  estates.  The  plaintiff 
has  been  guilty  of  no  delay,  neith^  has  he  done  any  act  to  oonfiroi  the 
will  of  I0I8.  The  jurisdiction  of  this  conrt  in  cases  of  waste  has 
been  much  enlarged  of  late  years,  especially  in  suits  rdatin^  to  rail* 
ways  which  contain  cases  rdating  to  legal  trespass.  If  this  ease  m 
haud  on  further  directions,  will  the  court  require  the  title  deeds  to  be 
given  up  ?  Dormer  v.  Forieseue^  3  Atk.  134.  If  the  jurisdiction  of 
the  oouit  once  attaches,  liie  court  extends  it  for  the  benefit  of  the  pai^ 
ties.  In  Hugvenin  y.  Baseley^  13  Ves.  105,  a  receiver  was  granted 
against  the  party  having  the  l^al  estate ;  and  Hargrave  v.  Hargrave^ 
9  Beav.  549;  s.  c.  15  Law  J.  K^  (n.  s.)  Chanc.  280y  was  a  suit  h0» 
tveen  parties  claiming  to  be  tenants  in  common ;  there  a  receiver 
was  appointed  of  a  moiety  of  the  estate  against  the  defendant  in 
possession  c^  the  whole  during  the  pendency  of  proceedings  at  law 
to  establish  the  titie  of  the  phintin,  whose  legitimacy  was  deniecL 
There  is  no  case  like  this,  in  which  the  court  hsus  said  there  has  been 
want  of  diligence,  neither  did  the  plaintiff^s  father  do  any  act  adveiae 
to  the  plaintiff's  title.  The  presumptions  as  to  the  will  of  1818  hav« 
been  hroutf ht  to  a  legal  test  by  the  verdict.  Then,  as  to  the  insolp 
veacy  of  me  defendant,  it  is  said  he  can  pay  if  he  is  allowed  to  recem 
what  he  has  expended :  that  is  not  satisfactory ;  and  as  no  tnal  can 
be  had  for  some  time,  a  receiver  ought  to  be  appointed. 

The  Master  of  thb  Bolls.  I  wish  for  the  affidavits,  not  those 
lespecting  waste,  as  that  question  has  not  been  pressed.  The  legal 
light  to  the  possession  of  the  estate  is  in  the  trustees,  and  neither  the 
pkdntiif  nor  the  defendant  has  of  himself  a  right  to  sue  or  to  defend : 
it  is  thought  proper  and  necessary  to  have  the  will  established,  and  t» 
enable  the  partis  to  prosecute  proper  proceedings  in  a  court  of  law; 
far  that  purpose,  the  outstanding  estate  has  been  ^strained  fn»n 
being  set  up,  and  the  trustees  are  acting  under  the  direction  of  the 
court 

In  such  a  case,  there  having  been  a  trial,  and  a  verdict  obtained, 
there  has  been  a  rule  nisi  ^ranted  for  a  new  trial ;  certainly,  to  eome 
extent  it  depreciates  the  value  of  the  verdict  If  that  rule  should  ba 
made  absolute,  a  new  trial  will  take  place;  and  the  question  is, 
whether  this  court  has  a^tbority,  and  whether  it  is  its  duty,  to  intai^ 
fere.  It  has  been  argued,  that  the  court  has  no  authority,  because,  in 
the  fint  place,  it  is  scdd,  this  is  only  a  bill  filed  for  the  purpose  of  put> 
ting  out  of  the  way  an  outstanding  term.  I  do  not  undostand  it  in 
that  light  But  if  it  were  to  be  so  understood,  I  do  not  know  of  any 
case  in  which  it  has  been  decided  that  when  the  court  has  obtained 
JTOsdietioB  overa  cause,  it  is  bound  to  stand  by  with  respeet  to  every 
thing  except  the  particular  po^lt  on  which  the  jurisdiction  is  p^ven, 
namely,  the  settuig  up  an  outstanding  term,  and  see  any  iniquity 
whatever  conunittra  by  those  parties  against  one  anothor;  and  thai 
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having  ^t  the  jurisdiction,  and  having  in  the  restdt  of  this  a  neces- 
sary jonsdiction  to  cany  out  such  rights  as  the  parties  may  establish, 
it  is  not  to  interfere  at  ail,  whatever  happens.  The  argument  has 
hardly  been  carried  to  that  extent,  although  it  has  been  so  ai^ed ; 
^et  it  has  been  admitted  that  if  the  circumstances  are  such  that  there 
»  an  immediate  and  irremediable  mischief,  the  court  may  have  a 
right  to  exercise  such  a  jurisdiction.  I  do  not  think  the  court  must 
wait  for  any  such  extremity ;  but  seeing  that  it  has,  by  virtue  of  the 
jurisdiction  which  it  has  exercised  already,  a  duty  to  perform  on  the 
equity  which  is  reserved,  and  which  may  have  to  be  carried  into 
effect  after  the  legal  right  is  established,  it  must,  having  regard  to 
that  result,  have  regard  to  the  due  treatment  and  management  of  the 
property  in  the  mean  time.  If  that  be  so,  then  come  the  other  ques- 
tions, many  of  which  I  cannot  think  I  have  any  thing  to  do  with. 
There  has  been  the  great  imputation  of  delay,  the  right  in  possession 
having  only  accrued  in  the  month  of  July,  1845.  The  bill  was  filed 
on  the  8th  of  November,  1845 ;  and  the  bill  has  been  prosecuted  in  a 
manner  very  unfortunate;  but  the  question  is,  whether  for  that 
reason  the  party  is  to  be  deprived  of  any  right  which  he  may  have 
on  account  of  any  such  laches.  I  cannot  say  he  is.  Then,  it  was 
said,  that  he  has  affirmed  the  case.  On  that  I  might  have  had  an 
opinion  stronger  than  I  ought;  but  Lord  Ck)ttenham  had  the  facts 
constituting  the  affirmance  on  the  bill  before  him,  and  he  did  not 
consider  that  the  title  was  objectionable,  or  that  the  plaintiff  was  not 
entitled  to  relief  on  that  bill ;  he  has  therefore  been  constantly  prose- 
cuting that  bill. 

We  come  at  last  to  the  question,  which  1  adverted  to  in  the  first 
instance,  whether,  in  the  case  of  the  estate  being  vested  in  trustees, 
and  an  action  being  directed  to  be  brought  between  persons  benefici- 
ally interested  for  the  purpose  of  establishing  the  validity  of  the  will 
and  a  verdict  obtained,  one  party  being  in  possession  by  an  order  of 
the  court  made  on  the  trustees,  the  party  so  in  possession  is  to  be 
allowed,  under  the  circumstances  of  this  case,  to  keep  possession,  and 
have  the  receipt  of  the  rents  and  profits,  I  confess,  I  incline  to  the 
opinion  that  he  ought  not ;  but  I  will  look  at  the  affidavits,  and  send 
my  order  to  the  registrar. 

If  these  things,  some  of  which  I  have  heard  to-day,  I  most  say,  for 
the  first  time,  are  to  be  the  ffuide  of  the  court  in  cases  of  this  kind,  I 
am  anxious  that  they  should  be  established  bv  higher  authority  than 
mine,  for  they  are  new  to  me,  and  I  do  not  feel  that  I  have  jurisdictioii 
•or  authority  to  establish  any  such  points  of  practice  cnr  of  law. 

The  Master  op  the  Rolls  subsequently  sent  the  fdlowing  minute 
ilo  the  registrar: — 

Deo^nber  23.  Refer  it  to  the  master  of  the  vacation  to  appoint  a 
proper  person  to  be  receiver  of  the  rents,  &c,  of  the  estates  in  question, 
with  all  the  usual  directions.  The  appointment  not  to  affect  prior 
incumbranoers,  who  may  think  proper  to  take  possession,  dec,  by 
vktueof  their  securities. 
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Besfrain  the  defendant  from  receiving  the  rents. 

No  order  aa  to  waste,  the  defendant  undertaking  to  commit  no  waste, 
and  to  pay  into  court  the  money  due  from  the  North  Staff(»rdshiie 
Bailway  Uompany  when  the  same  shall  be  paid  to  him,^ 


£i  re  Skinolbt,  a  Lunatic.* 

Janiutfy  17  and  18,  1851. 

Wasie  —  Tenant  for  Life  tgxm  OondUion  of  keeping  Premise$  m 
tenantable  Repair  —  Accidental  Fire. 

A  testator  deriaed  to  A,  for  life,  a  house  and  other  real  estate,  "  he  committiiiff  no  manner 
of  waste,  and  keeping  the  premiees  in  good  and  tenantable  repair."  In  ciuly,  1837,  A 
entered  into  possession,  and  in  NovemMr,  1844,  the  house  was  totally  destroyed  by  an 
accidental  fire.  In  1845,  A  was  found  lunatic  by  inquisition,  and  the  lunacy  was  dated 
from  the  1st  of  October,  1843.  Upon  petition  in  lunacy  of  the  remainder-men,  who 
were  also  oommittees  of  the  person  and  estate : — 

Eddj  that  the  lunatic's  estate  was  liable  under  the  terms  of  the  condition  to  reinstate  the 
house ;  and  a  reference  was  directed  as  to  what  amount  ought  to  be  expended  in  reboild- 
ing,  and  oat  of  what  fund  the  expense  should  be  paid,  with  liberty  to  the  next  of  kin  to 
tike  a  case  to  law  upon  the  construction  of  tfie  condition. 

Hbnrt  Skinoley,  by  his  will,  dated  on  the  2d  of  August,  1836, 
devised  a  mansion  house  and  other  real  estate  to  his  son,  Charles  J. 
Skingley  and  his  assigns  for  the  term  of  his  natural  Ufe,  he  or  they 
committing  no  manner  of  waste  and  keeping  the  same  messuage  and 
premises  in  good  and  tenantable  repair ;  with  remainder  to  trustees  to 
preserve  contingent  remainders,  with  remainder  to  the  first  and  other 
sons  of  Charles  J.  Skingley  in  tail  male,  with  remainder  to  his  dauffh- 
ters ;  with  remainder  to  the  testator's  two  other  sons,  Henry  Skingley 
and  Greorge  D.  Skingley,  as  tenants  in  common  in  tail. 

The  testator  died  in  July,  1837,  and  Charles  J.  Skingley  thereupon 
entered  into  possession  of  the  estates  so  devised  to  him  for  life,  and 
continued  in  such  possession  until  February,  1845 ;  when,  upon  inqui- 
sition, he  was  found  to  be  a  person  of  unsound  mind,  and  to  have 
been  in  that  state  from  the  1st  of  October,  1843. 

In  November,  1844,  the  mansion  house  was  destroyed  by  fire. 

By  an  order,  dated  the  1st  of  June,  1848,  it  was  referred  to  the 
master  to  inquire  and  state  whether  any  and  what  repairs  were  neces- 
sary and  proper  to  be  made  upon  any  and  what  parts  of  the  lunatic's 
estate. 

In  1850,  the  present  petition  was  presented  by  Henry  Skingley  and 
George  D.  Skingley,  the  tenants  in  tail  in  remainder  and  also  the 
oommittees  of  the  person  and  estate  of  the  lunatic,  praying  that  it 
niight  be  declared  tnat  the  mansion  house  ought  to  be  rebuilt  at  the 

,  ^  Upon  appeal  to  the  lord  chanceUor,  be  ditcharffed  the  ofder  on  the  9SHh  of 
Jtwaiy,  186L 
>  20  Law  J.  Rep.  (k.  1.)  Chanc  143. 
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expense  of  the  lunatic's  estate,  and  for  a  reference  to  inquire  whst 
would  be  the  expense  of  rebuilding  the  said  mansion  house,  and  out 
of  what  fund  the  same  should  be  paid 

Mr.  J.  Parker  and  Mr.  S.  Miller^  for  the  petitioners.  The  lunatic 
took  an  estate  for  life  in  the  devised  premises,  upon  the  condition  of 
keeping  the  same  in  repair.  As  he  accepted  the  estate,  he  is  liable  to 
the  penormance  of  the  condition.  If  this  were  a  case  of  landlord  and 
tenant,  the  words  "  keeping  the  premises  in  tenantable  repair  "  would 
imply  a  covenant,  on  the  mxt  ox  thef  tenant,  to  reinstate  the  premises 
if  burnt  down.  Independently  of  the  statute  6  Anne,  c  31,  at  com- 
mon law  it  was  waste  for  a  tenant  to  suffer  a  house  to  be  burnt,  and 
that  whether  the  fire  occurred  by  nedligence  or  mischance.  Chester* 
field  V.  BoUoUj  2  Comyn,  Rep.  626.  The  statute  of  6  Anne,  c  31,  was 
not  meant  to  interfere  with  cases  of  contract  or  condition.  Bullock 
V.  DomnUUy  6  Term  Rep.  650.  1  Blackstone's  Com.  431.  Viscouni  of 
Canterbury  v.  The  Attorney  Greneral^  1  Phil.  306 ;  s.  c  12  Law  J.  Rep. 
(n.  s.)  Chanc.  281.  Com.  Dig.,  tit  "  Waste,"  D.  2.  Rolle's  Abr.  «  Action 
sur  case,"  B,  Pur  Fewe.  Co.  Litt  53,  b.  FiUiter  v.  Phippard,  11  Q.  B. 
Rep.  347 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Q.  B.  89.  The  liability  of  a 
spiritual  person  to  repair  a  house  burnt  by  fire  is  clear.  Report  of  the 
Ecclesiastical  Commissioners^  p.  54.  As  to  the  effect  of  a  condi- 
tion annexed  to  a  gift,  the  following  cases  were  cited  :  Taylor  v.  Pop- 
hamj  1  Bra.  C.  C.  168.  Bamardiston  v.  FanCj  2  Vem.  366.  Grim- 
ston  V.  Lord  BrucCy  Salk.  156.  Wiggr  v.  Wigg,  1  Atk.  382.  Bodgsom 
v.  Bawson^  1  Yes.  sen.  47.  CaidwaU  v.  BoyliSy  2  Met.  408.  Marquis 
of  Ormonde  v.  Kynersley^  5  Mad.  369.  Messenger  v.  Afulrews^  4 
Rubs.  478. 

Mr.  Roll  and  Mr.  Hardy^  for  one  of  the  next  of  kin  of  the  lunatic, 
contra.  It  is  not  doubted  but  that  the  obligation  created  by  the  will 
must  be  satisfied ;  but  the  question  is,  What  is  the  extent  of  that  obli- 
gation ?  The  tenant  for  life  is  to  abstain  from  any  act  of  voluntary 
or  permissive  waste.  If  the  premises  are  actually  destroyed  by  an 
event  over  which  the  tenant  for  life  had  no  contrcu,  the  condition  of 
keeping  them  in  tenantable  repair  becomes  impossible.  The  cases 
cited  apply  to  the  relation  of  landlord  and  tenant,  where  there  is  a 
covenant,  express  or  implied,  to  keep  in  repair  and  deliver  up  the  prem- 
ises at  the  end  of  the  term  in  the  same  condition.  But  where  a  ten- 
ant contracted  to  deliver  up  at  the  end  of  his  lease  certain  articles 
mentioned  in  an  inventory,  and  the  same  were  destroyed  by  fire,  it 
was  held,  that  the  contract  did  not  bind  him  to  deliver  up  the  articles 
at  all  events.  Mackenzie  v.  Maekodj  10  Bing.  885 ;  s.  c  3  Law  J.  Rep. 
(n.  s.)  C.  p.  79.  Here  the  intention  of  the  testator  is  to  be  regarded; 
who,  if  he  had  intended  to  impose  on  the  devisee  for  life  a  burden, 
wJiich  might  be  more  than  equivalent  to  the  advantages  giveui  would 
have  usea  language  applicable  expressly  to  the  particular  case.  Sec- 
gndlys  the  time  has  not  arrived  lot  discussing  this  question,  for  the 
petitioners  may  never  come  into  possession,  and  the  bouse  is  not 
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wanted  for  the  comfort  of  the  lunatic,  or  for  the  advantage  of  the 
estate. 

Mr.  Parker^  in  reply.  The  tenant  in  remainder  would  be  entitled 
to  bring  an  action  on  the  case  in  the  nature  of  an  action  of  waste ; 
Cruise's  Dig.  title  3,  c.  2,  s.  31,  80 ;  and,  if  not,  he  is  entitled  to  re- 
dress in  this  court  by  making  the  waste  good  out  of  the  estate,  for 
the  court  will  not  permit  the  tenant  for  life  to  make  his  estate  more 
beneficial  to  himself  than  the  testator  intended.  Messeriffer  v.  Anr 
drews.  H  the  waste  is  to  be  made  good  out  of  the  life  estate,  then 
the  petitioners  are  right  in  coming  to  the  court  during  the  continu- 
ance of  the  life  estate. 

The  Lord  Chancellor.  The  question  is  of  that  nature  that  if 
ibe  next  of  kin  desire  it,  I  will  give  them  an  opportunity  of  further 
inquiry ;  but  without  prejudice  to  that,  I  will  state  what  my  impres- 
sioDs  are.  It  seems  to  me  that  there  is  no  reasonable  doubt  oi  the 
testator's  intention  that  the  premises  should  be  kept  in  a  stete  fit  for 
the  enjoyment  of  the  remainder-men.  The  language  which  he  uses 
is  plain,  and  may  create  an  obligation  of  a  great  extent;  to  measure 
the  extent  we  must  refer  to  the  legal  authorities.  It  is  not  necessary 
to  suppose  that  the  testetor,  in  using  this  language,  had  the  particular 
event  in  his  contemplation,  or  that  he  ever  estimated  the  degree  of 
responsibility  that  might  result  from  it  The  words  are, "  committing 
no  manner  of  waste  and  keeping  the  premises  in  good  and  tenant- 
able  repair.**  Now,  these  same  words  have  received '  a  definite  con- 
straction ;  and  I  cannot  see  any  reason  why,  where  the  language  is 
plain  and  unambiguous,  the  same  words  should  receive  a  different 
construction,  when  found  in  a  will,  to  what  they  should  receive  when 
fonnd  in  any  other  legal  instrument.  The  words  here  are  clear,  and 
it  has  been  determined  upon  those  words,  that  a  party  must  reinstete 
that  which  has  been  destroyed  by  accident  The  statute  of  Anne 
does  not  vary  the  question.  That  stetute  passed  to  put  an  end  to  a 
custom  which  prevailed  at  common  law,  by  which  a  man  was  made 
liable  for  all  the  consequences  of  a  fijre  commencing  in  his  own 
house,  in  order,  as  it  may  be  supposed,  to  excite  to  greater  care  and 
diligence.  An  analogous  custom  also  prevailed  in  respect  to  common 
caniers,  who  were  liable  for  goods  committed  to  them,  even  though 
they  were  robbed  by  violence  and  were  incapable  of  resistance.  The 
Btatate  of  Anne  then  was  passed  to  put  an  end  to  the  particular 
custom.  It  happens  that,  in  this  stetute,  a  clause  was  introduced  for 
greater  caution,  that  nothing  in  the  act  should  extend  to  defeat  or  make 
void  any  contract  between  landlord  and  tenant  Even  if  that  pro- 
vision had  not  been  introduced,  no  such  contract  would  have  been 
affected  by  the  stetute,  for  parties  may  contract  themselves  out  of  the 
benefits  of  a  stetute,  provided  their  contract  is  not  in  contravention 
of  the  stetute.  Upon  the  correct  construction  of  these  words,  I 
think  there  is  a  clear  obligation  on  the  tenant  for  life  to  reinstete  the 
premises  which  have  been  destroyed  by  an  accidental  fire. 
The  next  question  is,  whether  the  present  application  is  wrong  in 
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point  of  form  or  of  time.  This  is  the  caae  of  a  lunatic  wbo  is 
possessed  of  personal  estate.  It  is  the  duty  of  the  committees  to 
attend  to  the  management  of  that  estate,  and  not  allow  it  to  be  ad- 
ministered without  mforming  the  court  of  the  liabilities  to  which  it 
may  be  subject  They  do  inform  the  court  that  they  consider  the 
estate  is  subject  to  an  obligation  which  they  are  interested  in  en- 
forcing, and  they  ask  that  if  the  obligation  really  exists,  they  may 
have  the  benefit  of  the  personal  estate  in  discharging  that  obligation. 
It  does  not  appear  to  me  that  the  committees-  could  take  any  course 
less  injurious  to  the  estate.  As  to  the  time,  as  the  only  way  of 
enforcing  the  condition  is  by  making  the  life  estate  amenable  to  the 
performance  of  the  obligation,  they  must  come  while  that  estate  is 
subsisting.  Unless  the  next  of  kin  desire  to  have  a  case  sent  to  law 
upon  the  construction  of  that  danse  of  the  will,  I  think  it  should  be 
referred  to  the  master  to  inquire  and  state  as  to  the  amount  of  ex- 
pense to  be  incurred  in  relmilcMng  the  mansion  house,  and  out  of 
what  fund  such  expense  ought  to  come. 


jBi  re  Tufi  North  of  England  Banking  Company.^ 

Uunh  18, 1851. 

Wtndmff-iq^  Aets  —  SeUcff^P^centfj^e  to  Suitors^  Fee  Fund. 

In  winding  itp  joint-stock  companies,  the  claims  of  a  contribotorT'  against  the  company  in 
mpeot  of  loans  made  b^  him  to  the  company,  or  in  respect  of  inibrmal  caila  made  by  the 
difeoton  prior  to  tlie  winding-op  order,  and  applied  by  tbcm  in  liquidation  of  the  debts 
of  the  company,  are  to  be  set  off  agaiOiSt  calls,  and  the  amoont  cancelled  is  exempt  from 
percentage  to  tbe  soitoi's  fee  ftmd. 

In  winding  up  the  affairs  of  the  North  of  England  Banking  Com- 
pany,  the  official  manager  paid  and  divided  amongst  the  creditors 
of  the  bank,  not  being  shareholders,  in  payment  of  their  debts,  142,204/. 
5s.  Part  of  this  payment  was  made  by  the  indorsement  to  the  cred- 
itors, by  the  official  managers,  of  bills  of  exchange  received  by  them 
from  debtors  to  the  bank ;  and  of  these  bills,  a  few,  amounting  to  824i 
9s.  6(1,  were  dishonored,  and  were  afterwards  taken  up  by  the  official 
managers.  The  official  managers  also  satisfied  certain  balances  ap- 
pearing at  the  time  of  their  apfK>intment  to  be  due  to  contributories 
of  the  company  in  respect  of  loans  made  by  them  to  the  company,  or 
in  respect  of  informal  calls  made  by  the  directors  prior  to  the  winding- 
up  order,  and  applied  by  them  in  the  liouidation  of  the  debts  of  the 
company,  by  placing  on  the  debit  side  of  each  contributory's  account 
in  the  leger  the  amount  of  the  call  made  by  the  master  in  respect  oi 
bis  shares,  thereby  extinguishing  such  contributory's  demands  on  the 
company  to  the  extent  of  181,711/.  14^.  Ad.  The  time  having  arrived 
{oi  the  official  managers  to  pay  to  the  credit  of  the  Suitors'  Fee 

1  15  jQr.aOL    ExnOatimiB. 
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Fond  the  percentage  required  by  the  39th  section  of  the  act  12  &  13 
Vict  c.  108/  doubts  arose  as  to  the  amount  of  the  percenteige  that 
the  master  ou^bt  to  certify  upon  the  <<  moneys  receivcKl  by  the  offidal 
managers,  ana  paid  or  divided  among  the  creditors  or  contributories 
of  the  company ''  in  winding  up  its  afiairs.  The  master  made  two 
eaUs  of  30/.  and  20Z.  per  share,  and,  in  ascertaining  the  amount  of  the 
calls,  treated  the  above-mentioned  balances  as  debts  due  from  the 
company.  The  official  managers  submitted  that  the  percentage  was 
payable  upon  the  sum  of  142,204/.  5$.  only.  Under  these  circum- 
stances, and  in  pursuance  of  the  100th  and  120th  sections  of  the  ctct 
11  &  12  Vict  c  46,  the  master  now  made  a  special  report,  finding 
and  certifying  the  above-mentioned  facts  as  spedal  circumstances, 
and  requesting  directions  in  reference  to  the  39th  section,  and  that  the 
court  would  declare  whether  the  percentage  therein  mentioned  ought 
Id  be  certified  to  be  payable  to  the  Suitors' Fee  Fund  upon  the  sums  of 
824i.  9s.  6d.  and  181,711/.  148.  4rf.,  or  either  and  which  of  them,  as 
well  as  upon  the  sum  of  142,204/.  6*.,  and  for  directions  accordingly ; 
and  he  directed  the  officicJ  managers  to  move  the  court,  and  to  give 
notice  of  the  motion  to  the  solicit^  to  the  Suitors'  Fee  Fund. 

Bacon  and  J.  V.  Prior,  for  the  official  managers.  The  official  man- 
agers have,  as  directed  by  the  34th  section  of  the  act  of  1848,  opened 
a  leger,  showing  the  separate  account  of  each  contributory.  Some 
of  the  contributories  proved  to  be  creditors  of  the  company.  These 
have  been  credited  in  one  column  with  the  sums  due  to  them  from 
the  company,  and  debited  in  the  other  with  the  calls.  The  act  of 
1848  directs  a  set-off.  By  the  86th  section  of  that  act,  the  master 
IB  to  order  payment  of  the  balance  which  shall  be  due  from  each 
contributory  after  debiting  him  with  calls.  The  61st  section  directs, 
in  certain  cases,  the  claim  of  a  contributory  to  be  set  off  against  that 
of  the  official  manager.  The  181,711/.  14^.  4d.  has  been  settled  in 
account  by  this  method  of  set-off,  and  not  received  by  the  official 
managers  with  one  hand  and  paid  back  again  with  the  other.  The 
35th  section  of  the  act  of  1849  directs  percentage  to  be  paid  "  upon 
the  moneys  received  by  the  official  managers,  and  paid  or  divided 
among  the  creditors  or  contributories.''  This  sum  was  never  paid  or 
received,  and  it  would  be  against  the  words  of  the  act  to  certify  the 
percentage  upon  any  part  of  it.  As  to  the  824i  9*.  6rf.,  it  is  the 
practice  of  the  official  managers  to  enter  in  their  accounts  all  pay- 
ments in  bills  as  if  made  in  cash.     Accordingly,  in  this  case,  they 

^  The  35th  section  is  as  follows :  ^  That  in  lieu  of  all  fees  to  be  received  or 
ehar|red  in  aid  of  the  Soitora'  Fee  Fond,  in  respect  of  any  proceedings,  orders,  or 
other  iD^ters  onder  the  said  act  (the  act  11  Sl  12  Vict,  c  45)  or  this  act,  the  interim 
or  provisional  manager  or  the  official  manager  of  any  company,  the  affairs  of  which 
ihali  be  wound  np  under  the  said  act,  shall  pay  into  the  Bank  of  England,  with  the 

City  of  the  accountant  general  of  her  majesty's  High  Court  of  CfaAncery  in  Eng^ 
i  or  Ireland  respectively,  to  be  there  placed  to  the  credit  of  the  Suitors'  Fee  FuM 
aocoam,  such  amount,  by  wa^  of  percentage,  as  shall  be  certified  by  the  master  vpon 
^monq/i  received  bviht<iffieudma$ufger,&n^ 
fonirUnOmes  of  miai  compcani  in  winding  up  the  affiurs  thereof  no 


in  winding  up  the  affiurs  thereof,  not  exceeding  the 
mas  foUowiog : "    [Then  foflowa  a  scale  of  sums.] 
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entered  the  824^  9^.  M.  when  the  bills  were  originally  indorsed,  lie 
percentage  attached  then,  and  cannot  be  levied  twice  npon  the 
same  sum. 

The  Attorney  General  and  Taylory  for  the  solicitor  of  the  Soittxs* 
Fee  Fund.  If  the  construction  put  upon  the  3dth  section  were  cor« 
rect,  all  the  work  done  in  winding  up  a  company  might  have  to  be  done 
gratuitously.  In  some  companies  there  are  no  thurd  parties  creditors, 
and  the  only  object  of  the  winding  up  is  to  settle  accounts  between 
the  members  in  default  and  those  m  advance.  The  labor  of  winding 
up  is  the  same  in  these  as  in  other  companies  *;  but  according  to  this 
construction  the  Suitors'  Fee  Fund  is  to  receive  in  the  one  case  the 
full  percentage  prescribed  by  the  act ;  in  the  other,  nothing. 

Lord  Chancellor,  (without  waiting  a  reply.)  This  act  was  in- 
tended to  facilitate  arrangements  for  winding  up  joint-stock  companies 
in  respect  of  transactions  which,  had  they  been  adjusted  and  settled 
by  the  ordinary  course  of  proceeding,  must  have  led  to  incalculable 
expense,  consumption  of  public  time,  and  to  the  most  complicated 
litigation.  Such  a  task  was  a  very  difficult  one  —  one  almost  im- 
possible to  carry  out — beyond  human  wisdom  to  carry  out  so  as  to 
meet  all  contingencies.  A  great  evil  existed,  emd  a  remedv  was 
attempted ;  a  remedv  which,  although  generally  effective,  might  not 
be  perfect  as  applied  to  some  individual  cases,  and  therefore  it  was 
thought  for  the  public  benefit  that  this  act  should  be  passed.  It  was 
difficult  to  anticipate  what  might  be  the  comparative  degree  of  trouUe 
and  time  which  would  attend  particular  cases.  The  object  of  the 
legislature  seems  to  have  been  to  provide  some  mode  bv  which  the 
occupation  of  the  public  time  should  be  paid  for,  which,  upon  the 
whole,  would  remunerate,  without  looking  to  see  whether  each  par- 
ticular case  might  pay  in  proportion  to  the  trouble  and  time  which  it 
occupied.  It  is  true,  as  was  suggested  in  the  course  of  the  argument, 
one  case  may  require  and  give  very  little  trouble,  and  in  another  the 
time  which  the  cause  has  taken  mav  be  much  greater,  and  yet  in  the 
one  the  remuneration  might  exceed,  in  the  other  it  might  fall  short ; 
but  then,  if  the  legislature  had  left  it  for  ascertainment  in  each  par- 
ticular case,  it  would  have  been  very  inconvenient,  and  would  have 
given  occasion  to  a  great  deal  of  trouble.  Therefore  the  legislature 
adopted  a  general  rule,  and  in  so  doing  —  I  presume  upon  some  cal- 
culation or  inquiry  —  thought  the  public,  upon  the  whole,  would  be 
the  gainers.  It  is  a  general  arrangement  for  a  public  evil,  calculated 
upon  the  whole  to  accomplish  what  would  be  just  between  these  con- 
cerns, and  the  only  mode  of  doing  that  was  by  making  the  paymeni 
to  depend,  not  upon  the  degree  of  trouble  or  the  quantity  of  time,  but 
upon  a  money  calculation  on  a  money  scale,  that  being  the  most  easy 
to  be  ascertained. 

Accordingly,  by  the  35th  section  it  is  provided,  that,  in  lieu  of  fees 
to  be  paid  to  the  Suitors'  Fee  Fund,  tiie  official  managers  of  any 
company,  the  aflairs  of  which  shall  be  wound  up  under  the  act,  shall 
pay  into  the  Bank  of  England,  to  the  credit  of  the  fee  fund,  ^  such 
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amoonty  by  way  of  percentage,  as  shall  be  certified  by  the  master, 
upon  the  moneys  received  by  the  official  managers,  and  paid  or 
divided  among  the  creditors  or  contributories  of  such  company,  in 
winding  up  the  affairs  thereof.^  Now,  it  is  material  to  see  whether 
the  legislature  acted  upon  the  presumption  that  those  sums  which 
passed  out  of  the  contributories,  in  order  to  do  justice  to  the  concern 
m  the  state  in  which  it  was  found,  would  in  all  cases  be  actually  paid. 
In  order  to  ascertain  that,  you  must  refer  to  the  61st  section  oi  the 
act  passed  in  pari  materia^  (11  &  12  Vict.  c.  45.)  That  section  first 
of  all  provides  for  a  case  in  which  there  shall  be  no  set-off*,  that  is  to 
say,  if  the  party  does  not  receive  his  dividend,  or  bonus,  or  any  other 
sum  which  may  be  payable  to  him  in  his  qharacter  of  owner  of  the 
shares,  it  provides  that  that  shall  not  be  a  subject  of  set-off";  but  the 
latter  part  of  the  section  says, "  Provided  nevertheless,  that  if  a  balance 
shall  appear  to  be  and  shall  be  justly  due  from  any  contributory  on 
Ms  account  with  the  company  as  contributory,  as  entered  in  the  books 
thereof,"  that  is  to  say,  taking  his  account  as  a  shareholder  simply, 
seeing  what  he  has  been  paid  as  shareholder,  and  what  he  has  paid, 
if  there  should  appear  a  balance  due ;  for  example,  that  he  ought 
to  have  paid  upon  his  100/.  share  30/.,  and  he  has  paid  but  20L ; 
**  and  such  a  contributory  shall,  upon  a  distinct  account,  contract,  or 
dealing,  be  a  creditor  of  such  company,"  that  is  to  say,  if  he  ought  to 
pay  50/.  in  respect  of  his  account  as  shareholder ;  but  he  has  got  60/. 
to  receive  for  money  lent  to  the  company,  (because  he  does  not 
lend  as  a  shareholder,  he  lends  as  a  banker  —  he  lends  as  a  creditor;) 
and  if  he  is  a  creditor,  then  '^  the  official  manager  shall  set  off"  the 
amount  of  such  balance  against  the  demand  which  such  contributory 
shall  have  or  be  entitled  to  as  such  creditor." 

Now,  what  is  the  inference  firom  and  effect  of  that  ?  It  is  that  the 
legislature  did  not  contemplate,  that  where  a  man  had  money  to 
receive  firom  the  company,  and  also  money  to  pay,  he  should  pay  it 
first,  and  be  repaid  afterwards ;  but  the  legislature  contemplated  that 
so  much  as  was  due  to  him,  even  to  the  whole  extent  of  what  he  had 
to  pay,  should  be  allowed  to  him,  and  the  balance  only,  if  any,  paid 
to  the  offEicial  manager.  Bearing  in  mind,  therefore,  that  the  12  &  13 
Vict.  c.  108,  was  passed  after  the  11  &  12  Vict  c.  45,  and  therefore 
with  the  knowledge  that  there  would  be  many  cases  in  which  persons 
would  be  liable  to  contribute  to  a  certain  extent,  without  being  liable 
to  pay  to  a  certain  extent,  —  for  they  contribute  as  much  by  having 
a  debt  simply  which  is  due  to  them,  as  if  they  had  paid  so  much 
money,  —  by  the  12  &  13  Vict,  c  108,  the  legislature  contemplated 
necessarily  that  there  would  be  contributions  to  be  made  good  by 
certain  persons,  but  not  made  good  by  actual  payment  of  moneys,, 
but  by  payment  of  set-off"  on  account  When,  therefore,  the  legisla- 
ture provided  that  shareholders  who  are  creditors  of  the  concern 
should  not  be  compelled  to  pay  what  might  be  due  by  them  for  calls^ 
and  afterwards  to  call  for  payment  of  what  is  due  to  them  as  cred* 
itors,  but  gave  the  parties  a  right  to  set  it  ofi";  finding  that  that  waa 
the  contemplation  of  the  legislature,  I  must  then  construe  this  clause 
with  reference  to  timt  state  of  things;  and  then  I  cannot  help  sup* 
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posing,  that  with  that  knowledge,  and  with  that  view,  if  it  had  been 
intended  that  a  payment  should  be  made  to  the  Suitor's  Fee  Fund 
in  respect  of  so  much  as  was  settled  in  account  between  the  official 
manager  and  the  shareholders,  without  money  passing,  there  would 
have  been  some  words  or  other  to  meet  such  a  case ;  but  the  words 
are  very  few,  and  consequently  very  simple.  [His  lordship  read  the 
35th  section  of  the  act  12  &  13  Vict  c.  108.]  Now,  I  own,  it  strikes 
me  those  words  are  perfectly  distinct,  and  that  I  cannot  call  moneys 
"  received  and  paid,"  within  the  35th  section,  which  I  find  by  the  61st 
section  of  the  previous  act  were  not  to  be  paid  or  received,  but  were 
to  be  settled  in  account  Therefore,  it  seems  to  me,  however  bene- 
ficial a  test  it  may  turn  out  to  be  which  the  legislature  adopted  in 
favor  of  this  particular  concern,  yet  it  was  a  test  which  it  was  con- 
sidered would  remunerate  for  the  consumption  of  public  time  and  the 
service  of  its  officers,  although  it  might  operate  more  or  less  favorably 
in  each  particular  case.  The  86th  section  appears  to  me  to  have 
relation  to  a  diiferent  state  of  things.  [His  lordship  read  the  86th 
section  of  the  act  11  &  12  Vict  c  45.*]  There  you  observe  again, 
that  although  it  relates  to  a  different  state  of  things,  yet  that  section 
contemplates  the  same  result,  that  is  to  say,  it  contemplates  monetary 
transactions  between  the  official  manager  and  the  representatives  of 
the  entire  concern,  and  the  individual  subscriber,  not  upon  the  footing 
of  receipt  and  payment,  but  upon  the  footing  of  account;  and  accord- 
ingly it  says,  that  the  party,  unless  there  should  be  reason  shown  to 
the  contrary,  shall  be  debited  with  the  amount  of  the  caU,  and  shall 
pay  to  the  official  manager  the  balance  which  may  be  due  to  him ; 
plainly,  as  it  appears  to  me,  pointing  out  that  it  was  contemplated 
that  certain  transactions  of  a  money  nature  should  be  adjusted  in  the 
shape  of  account 

From  the  best  care  that  I  given  to  the  case,  it  appears  to  me  that 
the  181,711/.  lAs.Ad.  —  which  I  understand  to  be  money  which  never 
was  paid  by  the  contributories,  and  which  never  ought  to  have  been 
paid  by  them,  because  there  was  so  much  due  to  them  as  creditors 
of  the  concern  —  which  never  ought  to  have  been  paid  by  them,  and 
never  having  been  in  the  situation  that  it  ought  to  have  been  paid, 
was  consequently  not  paid,  and  therefore  not  received  by  the  omcial 
manager  —  is  not  liable  to  percentage  under  the  35th  section.  And 
in  truth  every  word  of  the  act  is  satisfied,  in  this  particular  case,  by 
payment  of  percentage  on  the  142,204/.  55.,  which  is  the  amount  of 
the  money  that  has  been  "  received  by  the  official  managers,  and  paid 
and  divided  among  the  creditors  or  contributories  of  the  company,** 
although  they  have,  in  the  course  of  so  doing,  satisfied  a  much  larger 
sum.    Such  appears  to  me  to  be  the  construction  of  the  act,  as  applied 

1  The  86th  section  is  as  foUovs :  "  That  unless  cause  shall  be  shown  to  the  contranr, 
to  the  satisfaction  of  the  master,  at  the  time  and  place  appointed  for  making  such  call, 
the  master  shall  then  make  an  order  for  each  call,  and  ror  the  payment  to  the  official 
manager  of  the  baluice  which  shall  be  dae  fiom  the  respective  contributories,  after 
debitmg  them  with  the  amount  of  such  call,  on  or  before  a  day  and  at  a  place  to  be 
therein  fixed,  such  day  not  being  earlier  than  three  weeks  from  the  date  of  the  per- 
emptory order." 
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to  a  particiilar  case,  and  I  do  not  think  that  that  construction  is  ren- 
dered doubtful  by  the  presence  of  any  thing  in  the  act  which  may  be 
applicable  to  some  other  possible  case ;  because  I  can  easily  imagine, 
and  it  actually  appears,  and  no  doubt  has  repeatedly  appeared,  that 
cases  have  been  presented  in  such  a  particular  form  as  to  have  met 
every  word  in  this  act ;  and  that,  where  the  act  speaks  about  pavment 
to  contributories  without  any  case  of  account  due  in  respect  of  calls, 
that  very  fairly  and  reasonably  applies  to  the  case  where  a  man  has 
advanced  more  money  to  a  company  than  may  be  due  to  them,  after 
having  paid  up  all  calls.  In  that  case  the  payment  to  the  contribu- 
tories would  be  a  payment  to  them  in  their  character  of  creditors ;  and 
nnless  I  have  before  me  some  evidence,  not  in  any  particular  or  indi- 
vidual case,  but  generally  showing  that  the  course  adopted  does  not 
give  a  fair  remuneration,  it  will  not  be  necessary  to  consider  whether 
the  act  ought  or  ought  not  to  be  altered  in  that  respect  But,  as  at 
present  advised,  I  think  that  the  clause  is  a  clause  which  not  only 
would  not  authorize  the  court  to  increase  the  payment  to  be  made  to 
the  Suitors'  Fee  Fund,  but  is  a  very  prudent  clause,  arising  out  of 
the  considerations  that  have  been  adverted  to,  and  having  rej^ard  to 
the  extent  of  the  difficulty  of  framing  an  act  which  should  effect  the 
general  object  of  winding  up,  without  interfering  with  particular 
cases.  I  think,  therefore,  that  the  section  would  not  authorize  any 
alteration,  and  that,  so  far  as  this  case  is  concerned,  the  construction 
now  put  upon  the  act  is  one  that  corresponds  with  the  intention  of 
the  legislature  and  the  rights  of  the  public.  The  order  will,  therefore, 
be  for  the  payment  of  ihe  percentage  upon  the  sum  of  142,204^  5^., 
and  not  upon  the  181,711/.  14s.  4d 

After  some  discussion,  it  was  ordered  that  the  Suitors*  Fee  Fund 
should  bear  its  own  costs. 


CaTON   v.   RiDOUT.l 
June  11,  1860. 

Administration  Suit  —  Executof^s  Affidavit. 

In  ptrtieiilar  drcamstances,  snms  wiU  be  aUowed  to  an  ezecntor  on  passing  aooonnti  on  his 
own  affidayit,  and  without  vonchers. 

This  was  a  suit  for  the  administration  of  the  estate  of  a  testator, 
who  was  a  clergyman,  who  with  his  wife  had  had  a  considerable  for- 
tune. By  the  decree  a  reference  was  sent  to  the  master,  to  take  an 
account  of  the  personal  estate  of  the  testator  come  to  the  hands  of 
the  executrix,  his  widow.  The  executrix  claimed  to  be  allowed  in 
her  accounts  27/.  for  wages  of  gardener,  lady's  maid,  housemaid,  and 
boy;  and  for  keeping  the  rectory  house  after  the  testator's  death,  16t 

1  15  Jar.  308. 
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16s. ;  bat  the  master  disallowed  these  items,  as  the  executrix  had  no 
vouchers.     The  executrix  took  exceptions  to  the  report 

James  Parker  and  S.  MxUer^  for  the  exceptions. 

jRoundeU  Palmer  and  Greene^  for  the  plaintiff 

Knight  Bruce,  V,  C.  Something  must  have  been  due  to  the 
servants  for  wages  at  the  time  of  the  testator^s  death.  As  the  testa- 
tor lived  in  the  rectory  house,  and  as  his  estate  would  have  been 
liable  for  dilapidations,  it  is  reasonable  that  a  person  should  be  put  in 
the  house  to  take  care  of  it  I  think  it  would  not  be  too  much  to 
allow  these  items,  althou£;h  no  vouchers  have  been  produced.  Con- 
sidering the  nature  of  uie  establishment,  and  the  position  of  the 
parties,  I  think  that  vouchers  may  be  dispensed  with. 


Patchett  v.  Holgate.^ 

July  19,  1850. 

Evidence  —  Husband  and  Wife  —  Proof  of  Access  —  Legitimacy. 

A  husband  «ndwife  liyed  separate.  Eight  jean  afterwards  the  wife  had  *  diild.  The 
hnsband  swore  in  an  affidavit  that  he  hi^  had  interconrBe  with  his  wife  since  the  sqMura&>ii, 
bat  the  court  refused  to  admit  this  as  CTidence. 

This  case  came  on  upon  exceptions  to  the  master's  report  The 
testator  in  the  cause,  Jonas  Holgate,  a  cattle  dealer,  by  his  will  gave 
the  residue  of  his  real  and  personal  estate  to  certain  trustees,  to  divide 
the  same  into  five  parts,  and  to  pay  one  fifth  part  to  each  of  his 
children  for  life,  and  after  their  respective  deaths,  to  divide  the  samS 
among  their  respective  issue.  One  of  Jonas  Holgate's  children  wus 
Susannah,  who  in  1836  married  Thomas  Wright,  and  in  1839  they 
separated  by  mutual  agreement  On  the  7th  of  March,  1847,  a  male 
child  was  born  of  Susannah  Wright,  and  she  died  on  the  31st  of 
July,  1848.  At  the  hearing  of  the  cause  a  reference  was  directed  to 
the  master,  to  inquire  and  state  whether  there  was  any  lawful  issae 
of  Susannah,  and  he  found  that  the  infant,  who  was  named  Tom, 
was  the  only  child  and  lawful  issue  of  his  mother  Susannah  by  her 
marriage  with  Thomas  Wright,  her  husband.  From  this  report 
exceptions  were  taken. 

Russell  and  Elmsley,  for  the  exceptions,  said  that  the  master,  in  his 
finding,  had  relied  on  the  affidavit  of  the  husband,  who  swore  that  he 
had,  on  several  occasions  after  the  separation,  had  intercourse  with 
his  wife.     Thb  evidence  was  wholly  inadmissible,  and  ought  to  have 
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been  rejected  b^  the  master.  The  principle  was  clear  and  indis- 
putable, that  neither  the  husband  nor  the  wife  could  be  a  witness  to 
prove  access  or  non-access.  Littledale,  J.,  acted  on  that  principle  in 
the  case  of  Rex  v.  3%e  Inhabitants  of  Sourtan^  5  Ad.  &  El.  188, 189. 

MaUns  and  Pi^gott^  for  the  report,  relied  on  Pendrell  v.  Pendrell, 
R  N.  P.  113,  and  2  Stark.  Ev.  139;  and  observed  that  no  objection 
had  been  taken  to  the  reception  of  the  affidavit  before  the  master. 

Lee  {amicus  cwria)  mentioned  the  case  of  Goodright  d.  Stevens  v. 
Moss^2  Cowp.  591. 

Kem^on  Parker  and  Rogers^  for  the  trustees. 

Knight  Brucb,  V.  C.  My  own  impression  always  was,  that  the 
evidence  of  the  father  and  mother,  or  either,  is  admissible  to  prove  a 
pedigree,  such  as  on  the  point  of  marriage,  but  that  such  evidence 
was  not  receivable  on  the  question  of  access  or  non-access.  It  has 
been  said  that  no  exception  has  been  taken  to  the  reception  of  the 
affidavit  of  the  father  by  the  master ;  but  that  will  not  be  any  reason 
why  I  am  to  shut  my  eyes  and  ears  to  the  fact  of  such  an  affidavit 
having  been  made ;  and,  if  need  be,  I  shall  allow  the  exception  to  be 
amended  in  that  respect  As,  however,  I  view  the  point  of  law,  I 
feel  bound  to  shut  both  my  eyes  and  ears  to  this  affidavit  of  the 
feflier;  and  I  cannot  understand  how,  in  such  a  state  of  circum- 
stances, I  can  refuse  an  issue  to  try  the  question  in  dispute,  and  an 
issue  must  accordingly  be  directed,  to  try  whether  the  infant  was  the 
lawful  child  of  Susannah  Wright.  In  trying  this,  the  common-law 
judge  will  decide  for  himself  whether  the  evidence  of  the  husband  of 
Susannah  is  admissible. 


Ex  parte  Staffon's  Executors,  in  re  The  North  of  England 
Joint-stock  Bankino  Company.^ 

Mardi  10,  1S51. 

Jrint-stock  Companies  Winding^p  Acts  —  Executor  —  Contributory. 

J.  S.  pmrchafled.  through  a  broker,  120  shares  in  a  joint-stock  banking  company,  in  respect 
of  ten  of  which  the  grandson  of  the  purchaser  ezecnted  Uie  deed  of  transfer  as  his  agent 
No  other  deed  of  trimsfer  was  executed.  The  purchaser  receiyed  the  dividends  upon  the 
vhole:  — 

Edd,  that  he  was  a  contribuUny  in  respect  of  the  whole  120  shares,  and  his  executors 
properly  on  the  list 

This  was  a  motion,  in  the  matter  of  the  North  of  England  Joint- 
stock  Banking  Company,  on  behalf  of  the  surviving  executors  of 
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John  StafTon,  that  the  order  or  decision  of  Master  Farrer,  made  on 
the  19th  of  February,  1851,  whereby  the  names  of  the  executors 
were  included  in  or  retained  or  ordered  to  remain  on  the  list  of  con- 
tributories  of  the  company,  as  contribntories  without  qualification  in 
respect  of  700  shares  therein,  might  be  reversed  or  discharged,  and 
that  the  names  of  the  executors  might  be  struck  out  and  excluded 
from  such  list  of  contribntories ;  or  in  case  the  court  should  be  of 
opinion  that  the  names  of  the  executors  should,  in  respect  of  any  of 
the  shares,  be  included  in  the  list,  then  that  it  might  be  ordered  that 
their  names  be  included  with  a  qualification,  that  in  respect  of  such 
respective  shares  they  were  liable  only  as  contributories  subsequent  to 
the  several  times  of  the  respective  purchases  by  John  Stafibn,  and 
up  to  the  time  of  his  decease  only. 

The  master's  notes  of  the  case  were  as  follows :  "  The  executors  of 
John  StafTon  are  included  in  the  list  of  contributories  in  respect  of 
700  shares.  They  were  originally  settled  in  the  list  The  case  haa 
been  reopened  on  review  on  the  part  of  the  residuary  legatees  of  the 
testator,  using  the  names  of  the  executors.  The  first  purchase  by  the 
testator  was  of  120  shares.  On  the  9th  of  October,  l844,  Mary  Un- 
thank,  Caleb  Richardson,  and  William  Richardson  offered  eighty 
shares  to  the  directors,  under  the  22d  clause  of  the  deed  of  settle* 
ment,  at  AL  per  share.  The  directors  declined  the  offer.  On  the 
same  day  the  parties  offered  in  like  manner  forly  shares.  This  was 
also  declined  by  the  directors.  On  the  18th  of  October  these  ISO 
shares  were  sold,  through  J.  Glover,  a  broker,  to  the  testator.  On 
the  18th  of  October,  1844,  Unthank  and  the  Richardsons  gave  the 
usual  notices  to  the  bank  of  their  having  aereed  to  sell  and  transfer 
the  aforesaid  forty  and  eighty  shares  to  the  testator.  The  notices 
were  on  the  same  day  submitted  to  the  board  of  directors,  and  the 
transfer  of  each  lot  of  shares  was  allowed.  On  the  26th  of  October, 
1844,  a  deed  of  covenant  and  transfer,  made  between  Mary  Unthank, 
Caleb  Richardson,  and  William  Richardson,  of  the  first  part;  the 
testator,  John  Staffon,  of  the  second  part ;  and  G.  Burdb  and  David 
Flintoff,  public  officers  of  the  companv,  of  the  third  part,  was 
executed,  by  which  the  parties  of  the  nret  part  transferred  to  the 
testator  ten  shares.  This  transfer  was  expressed  to  be  subject  to 
the  covenants  of  the  deed  of  settlement;  and  the  testator  cove- 
nanted with  the  parties  of  the  first  and  third  parts  to  pay  all  instal- 
ments then  or  thereafter  to  become  due,  to  perform  aU  the  cove- 
nants, stipulations,  provisions,  and  regulations  contained  in  the  deed 
of  settlement,  and  all  other  stipulations  affecting,  or  intended  to  aflect, 
holders  of  shares.  This  deed  of  transfer  was  similar  to  that  which  is 
reported  at  length  in  Dodgsoris  Case,  3  De  G.  &  S.  85.  The  certifi- 
cates of  shares  in  the  possession  of  the  vendors  were  delivered  up  to 
the  bank,  and  new  certificates,  signed  by  Gteorge  Burdis,  managing 
director,  were  delivered  by  the  bank  to  Staffon.  No  transfer  of  the 
other  110  shares  was  made."  There  was  other  evidence  of  the  pay- 
ment of  the  purchase  money,  and  it  appeared  to  the  master  that  the 
120  shares  formed  the  subject  of  a  single  contract,  and  that  he  must 
take  the  whole  to  be  governed  by  the  terms  of  the  deed  of  transfer 
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of  the  ten  shares ;  and  under  these  circumstances  he  was  of  opinion 
that  the  executors  were  properly  included  in  the  Ust  of  contributories 
as  to  the  whole  120  shares.  The  grandson  of  the  testator  was  called 
as  a  witness  before  the  master,  to  show  that  the  signature,  '<  John 
Staffon,"  to  the  transfer  was  his  handwriting,  and  not  the  testator's, 
and  that  the  deed  was  executed  by  him,  and  not  by  the  testator ;  but 
he  also  proved  that  he  acted  as  the  agent,  and  had  the  verbal 
authority  of  the  testator ;  and  the  evidence  appeared  to  the  master  to 
be  clear  that  the  testator  ratified  and  acted  upon  the  transaction. 
Although  in  law  the  deed  might  not  be  the  deed  of  the  testator,  yet 
the  master  thought  that  in  this  proceeding  between  partners  the  tes- 
tator was  bound  by  the  act  of  the  grandson,  as  if  he  himself  had 
sij^ed  and  executed  the  deed  of  transfer.  The  third  purchase  was 
of  100  shares,  and  the  evidence  was  the  broker's  note,  dated  the  16th 
of  November,  1844,  and  the  notice  by  which  it  appeared  that  the  di- 
rectors sold  these  100  shares  to  the  testator.  The  notice  was  signed 
by  the  managing  director,  and  was  crossed  by  the  words,  « transferred 
the  4th  of  December,  1844."  The  fourth  purchase  was  of  fifty  shares. 
There  was  the  broker's  note,  the  1st  of  January,  1845 ;  the  usual  offer 
to  and  refusal  by  the  directors,  and  the  usual  notice  to  and  allowance 
by  the  directors,  and  the  offer  was  crossed,  "transferred  the.  3d  of 
llaich,  1845."  These  four  purchases  made  up  270  shares.  Then 
was  produced  a  dividend  warrant,  being  the  dividend  on  270  shares. 
The  money  was  received  by  John  M.  Stranghan,  the  testator's  grand- 
son, or  by  his  authority,  and  carried  to  the  account  of  the  testator. 
The  fifth  and  sixth  purchases  were  of  thirty  and  fifty  shares.  There 
WCTe  the  usual  broker's  notes,  dated  the  23a  of  August  and  the  30th 
of  May,  1845 ;  the  usual  offers  to  and  refusal  by  the  directors.  The 
testator  had  then  350  shares.  The  dividend  warrant,  dated  the  9th 
of  September,  1845,  was  produced,  signed  by  the  testator  himself, 
being  a  dividend  on  350  shares.  Between  this  half  year's  dividend 
and  the  next  half  year's  dividend  the  testator  made  further  purchases 
of  350  shares,  malung  a  total  of  700.  The  evidence  was  the  broker^s 
notes,  offers  to  the  bank  and  refusals,  notices  of  sale  and  allowances ; 
and  there  was  given  in  evidence  a  dividend  warrant,  dated  in  March, 
1846,  signed  "John  Staffon,"  being  the  dividend  on  700  shares. 
There  was  another  similar  dividend  warrant  in  respect  of  700  shares. 
These  warrants  were  signed  by  John  Stranghan,  for  and  by  the  au- 
thority of  the  testator ;  and  it  was  in  evidence  that  all  the  moneys 
were  carried  to  the  account  of  and  received  by  the  testator.  For  all 
these  cases  certificates  were  delivered  to  the  testator.  The  following 
is  a  copy  of  one  of  them :  — 

"The  North  of  England  Joint-stock  Banking   CJompany.     Forty 
shares,  Nos.  3771  to  3800 ;  10,226  to  10,235. 

"  Newcastle-upon-Tyne. 

**  This  is  to  certify,  that  John  Staffon,  of  South  Shields,  in  the 

county  of  Durham,  is  a  proprietor  of  forty  shares  in  the  capital  stock 

of  the  North  of  England  Jomt-stock  Banking  Company,  and  that,  as 

the  proprietor  of  the  said  shares,  he  bath  become  entitled  to  all  the 
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benefits  and  emoluments  thereof,  upon  the  terms  and  stiptdations 
contained  in  the  deed  of  settlement  of  the  said  company,  bearing 
date  the  4th  day  of  November,  1832,  with  powers  to  transfer  the 
same  shares,  subject  to  the  restrictions  regulating  transfers  of  shares. 
As  witness  my  hand  the  4th  day  of  November,  1844. 

"  George  Burdis,  Managing  Director. 
«  Registered,  W.  H.  Robinson:' 

In  a  cash  book  of  the  testator,  the  following  debtor  and  creditor 
account  appeared,  which  was  laid  before  the  master :  — 

"  North  of  England  Joint-stock  Bank,  1845. 

"  March  10.     To  one  half  yearns  dividend, )  /»ck  ^o  n 

270shares'^ '[£55  13  9 

Sept  10.    Ditto  half  ditto  on  270  ditto  .  .  55  13  9 

1846,  March  10.     Ditto  on  700  ditto      ....     144  7  6 

Sept  10.    Ditto  on  700  ditto      ....    144    7    6 

1847,  March  10.    Ditto  on  700  ditto      ....    144    7    6 

**  Contra  Or. 

"  March  10.    By  cash £55  13  9 

Sept  10.    By  cash 55  13  9 

March  10.    By  cash 144    7  6 

Sept  10.    By  cash 144    7  6^ 

The  master  found  no  evidence  of  the  name  of  the  testator  having 
been  returned  as  being  on  the  list  of  shareholders  of  the  company, 
and  came  to  the  conclusion  to  leave  the  executors  on  the  list  of  con- 
tributories  for  700  shares. 

Russell  and  W.  D.  Levns  were  in  support  of  the  motion.  They  cited 
HaiPs  Case,  1  Mac.  &  G.  307.  Saples  v.  BUmCj  14  Jur.  87.  Maguire?s 
Case,  3  De  G.  &  S.  31.  Lawe^s  Case,  15  Jur.  185.  2  Eng.  Rep.  106. 
Dodgson's  Case,  3  De  G.  &  S.  85.  Sanderson's  Case,  Id.  66.  GotdhwaU^s 
Case,  15  Jur.  137.    2  Eng.  Rep.  57.     Sutton's  Case,  14  Jur.  966. 

Bacon  and  J.  V.  Prior,  for  the  official  manager,  were  not  called  on. 

Knight  Bruce,  V.  C.  This  is  an  application  by  Mr.  Stafibn  by 
means  of  his  executor,  which  is  the  same  thing,  that  it  may  be 
declared  that  he  did  not  become  the  owner  of  certain  shares.  But  he 
did  contract  to  purchase  them  from  the  persons  entitied  to  sell  them ; 
he  paid  for  them,  and  entered  into  the  receipt  of  the  profits.  It  is 
not  competent  for  him  to  say  that  he  is  not  the  holder  of  the  sharesi 
unless  the  persons  associated  with  him  reject  or  endeavor  to  reject 
him.  There  is,  however,  no  difficulty  in  this  respect,  as  they  did  not 
reject  him.  It  is,  therefore,  not  competent  to  him  to  support  the  con- 
tention in  this  respect  Then  he  seeks  some  qualification  in  this 
way  — 120  shares  were  bought  in  one  parcel,  and,  it  is  to  be  inferred, 
at  the  same  time.  Now,  as  to  ten  of  that  parcel,  a  deed  was  pre- 
paredi  but  not  executed  by   Mr.  Stafibn — it  was  signed  under  a 
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general  authority ;  so  that  this  deed  never  became  his  deed.  As  h6 
received  the  profits,  he  acceded  to  the  terms  of  the  contract  on  which 
the  vendors  sold.  Can  I  draw  any  other  inference  than  that  the  same 
terms  governed  the  contract  as  to  the  120  as  governed  the  ten  ?  No 
other  inference  can  be  drawn,  so  that  whatever  is  applicable  to  the 
ten,  must  be  applicable  to  the  others.  The  motion  as  to  the  120 
must  be  refused.  I  shall  make  this  order :  Refuse  the  motion  as  to 
120  shares ;  as  to  the  remaining  580  shares,  refer  it  to  the  master  to 
inquire  what  were  the  terms  and  nature  of  the  contract  as  to  those 
shares,  with  liberty  to  state  circumstances  specially. 


The  South  Staffordshire  Railway  Company  v.  Hall.^ 

February  24  and  26,  and  March  22, 1851. 

Railway  Compa/ny  —  Compensation  —  Injunction. 

A  laQwaj  haTiDg  been  made  acrou  the  road  leading  to  a  &nn,  the  land  owner  served  a 
notice  on  the  raflwaj  company  nnder  thd  Lands  Claases  Act,  claiming  5h6L  as  compen- 
sation, or  requiring  the  company  to  summon  a  jury  to  assess  the  compensation.  The 
company  filed  their  bill,  allegmg  that  the  damage  complained  of  was  not  an  injurious^ 
affecting  the  land  witiiin  the  Lands  Clauses  Act,  and  obtained  an  ex  parte  ix^unction  to 
restrain  the  la^d  owner  from  taking  any  other  proceedings  uiider  that  act : — 

SeH  that  the  injunction  could  not  be  muntained. 

This  was  a  motion  to  dissolve  an  iiminction  which  had  been 
granted  ex  parte  on  the  2d  of  January.  Th6  facts  of  the  cade  are 
sufficiently  stated  by  his  lordship  in  his  judgment 

Tames  Parker  and  WUlcock^  in  support  of  the  application.  This 
bill  is  almost  exactly  the  sam6  as  in  the  case  of  The  London  and 
North-western  Railway  Company  v.  Smithy  1  Mac.  &  G.  216,  13  Jur. 
417 ;  but  in  this  case  the  injury  is  private  merelv.  The  railway  does 
not  touch  the  farm,  and  the  question  is,  whether  the  words  in  the 
68th  section  of  the  Lands  Clauses  Act,  "  injuriously  affected,"  apply 
to  such  consequential  damage,  or  whether  a  part  of  the  land  must  be 
actually  taken.  It  has  been  decided  at  law,  that  taking  the  land  has 
nothing  to  do  with  it.  Cooling  v.  T%e  Great  Northern  Railway  Com- 
pony,  14  Jur.  128.  Reg.  v.  The  Eastern  Cotmties  Railway  Company^ 
2  Railw.  Cas.  736,  2  Q.  B.  347.  The  jury  may  find  there  has  been 
no  damage.  Reg.  v.  ITie  Lancaster  and  Preston  Railway  Company^ 
6  Q.  B.  759.  Coward  v.  The  SotUh-westem  Railway  Company^  5 
Railw.  Cas.  703.  If  the  company  say  no  damage  has  been  done, 
they  have  a  good  defence  at  law,  and  this  bill  is  demurrable.  This 
CHrder  is  also  irregular,  as  it  does  not  give  directions  to  have  the  legal 
rights  tried.  Barman  v.  Jones^  Cr.  &  Ph.  299,  and  also  because  the 
common  injunction  would  have  been  the  proper  means.     In  the  case 
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of  Uie  East  and  West  India  Docks  and  Birmingham  Junction  Railway 
Company  v.  Gattke^  15  Jur.  261,  ante^  it  has  been  decided  by  the  lord 
chancellor,  on  appeal,  that  such  an  injunction  cannot  be  maintained. 

Bethell  and  Speedy  for  the  company,  in  support  of  the  injunction. 
The  principle  on  which  equity  interferes  is  to  restrain  parties  firom 
improperly  exercising  the  powers  given  to  them  by  act  of  Parliament. 
Blakem^ore  v.  The  Glamorgan  Gmal  Company^  1  My.  &  K.  154. 
That  was  the  principle  on  which  Smithes  Case  was  decided;  and 
Smith's  Case  is  exactly  the  same  as  this,  and  both  depend  on  the 
question  whether  the  damage  falls  within  the  16th  section  of  the 
Railway  Clauses  Act,  and  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act  On  the  facts,  there  is  more  than  a  doubt  whether 
this  case  falls  under  the  acts.  The  defendants  made  no  application  for 
compensation  for  the  stoppage  of  their  road  during  the  progress  of 
the  works ;  the  railway  has  been  long  completed,  and  the  gates  are 
put  across ;  the  only  complaint  of  the  defendants  was,  that  the  gates 
were  not  conveniently  constructed;  and  because  their  complaints 
were  not  attended  to,  they  gave  this  notice.  Sect  16  of  the  Railway 
Clauses  Act  gives  compensation  for  all  damage.  How  can  the 
defendants  be  injuriously  affected  by  the  plaintiffs'  doing  that  which 
they  have  a  statutory  right  to  do  ?  They  may  be  damnose  affected, 
but  not  injuriously.  The  defendants  must  show  that  we  have  done 
wrong.  The  common  injunction  would  not  apply,  as  the  defendants 
have  as  yet  no  right  of  action ;  their  right,  if  any,  has  not  yet  accrued. 
Sect  68  only  applies  to  illegal  trespass  and  injury ;  sect  23  provides 
for  damage  lawuUy  done.  In  Cooling  v.  The  Great  Northern  BjoU- 
way  Company^  14  Jur.  128,  the  court  admitted  that  it  was  a  case 
for  compensation.  Reg.  v.  The  Eastern  Counties  Railway  Company^ 
2  Q.  B.  347,  was  on  a  private  act  of  Parliament  There  is  no  occa- 
sion  to  make  any  provision  for  a  trial  at  law  till  the  defendant  says 
he  is  ready  to  try.  In  Gattke^s  Case  the  company,  in  the  progress  of 
the  work,  had  undoubtedly  done  some  damage,  wantonly  and  care- 
lessly ;  there  was,  therefore,  some  ground  for  the  notice.  This  rail- 
way has  now  been  completed  for  two  years,  without  complaint  being 
made.  Who  is  to  determine  whether  the  parties  have  a  right  to  go 
before  a  jury  ?  We  do  not  admit  damage.  It  is  true  that  a  jury 
may  find  that  there  has  been  no  damage,  but  we  say  that  the  defend- 
ants have  no  right  to  put  us  to  that  issue.  If  the  jury  find  damage, 
however  small,  we  have  no  appeal.  Sect  145.  iThey  cited  King 
V.  The  London  Dock  Company^  5  Ad.  &  El.  450.  The  Sutton  Harbor 
Company  v.  HUchenSj  15  Jur.  70, 1  Eng.  Rep.  202.] 

J.  Parker  J  in  reply.  It  has  been  argued,  that  if  you  find  any  trans* 
gression  of  the  statutory  powers,  that  forms  a  case  for  inteilerence. 
Another  ground  is,  that  these  acts  are  to  be  construed  strictly  against 
the  company,  as  being  the  terms  on  which  they  are  content  to  take 
the  lands ;  and  that  is  relied  upon  by  Lord  Truro  in  his  judgment  in 
Gattke^s  Case.  Where  the  company  transgress  the  powers  given 
them  by  the  statute,  and  are  likely  to  cause  irreparable  damage,  it  is 
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trae  that  the  land  owner  has  a  right  to  the  interference  of  this  court, 
but  not  otherwise.  Blakemore  v.  The  Olamorganshire  Canal  Company, 
1  My.  &  K.  154.  Frevnn  v.  Letois,  4  My.  &  C.  249.  Pirn  v.  Wilson,  2 
Ph.  653.  This  road  is  only  an  easement,  and  it  is  a  different  ques- 
tion from  that  of  land  taken.  ITiicknesse  v.  TTie  Lancaster  Canal 
Company,  4  M.  &  W.  472.  HuUon  v.  The  South-western  Railway  Corn- 
pony,  7  Hare,  259. 

March  22.  Lord  Cranworth,  V.  C.  This  was  a  motion  to  dis- 
solve an  injunction  which  I  granted  on  the  2d  of  Januaiy  last  The 
bill  stated  the  several  acts  under  which  the  plaintiffs  were  incorporated, 
and  that,  under  the  powers  thereby  given  to  them,  they  proceeded 
to  make  their  railway,  and  carried  it  at  right  angles  across  the  road 
leading  from  the  village  of  Streethay  to  a  farm  of  the  defendants, 
called  the  "  Hill  Cott^  farm."  The  bill  then  states,  that  on  the 
12th  of  December,  1850,  the  defendants  caused  a  notice  to  be  served  on 
the  plaintiff,  claiming  from  them,  under  the  68th  section  of  the  Lands 
Clauses  Act,  a  sum  of  550/.,  by  way  of  compensation  for  the  damage 
occasioned  to  their  said  farm  by  reason  of  the  railway  crossing  on  a 
road,  the  only  road  to  it ;  and  the  defendants  called  on  the  company 
cither  to  pay  the  sum  of  550L  which  they  so  claimed,  or  else  to  sum- 
mon a  jury  to  assess  the  amount  of  the  damage.  The  bill  then 
charges,  that  the  carrying  of  the  railway  across  the  road  in  question 
was  not  an  injurious  affecting  of  the  defendants'  farm,  within  the  true 
intent  and  meaning  of  the  68th  section  of  the  Lands  Clauses  Act ; 
and  it  prays,  among  other  things,  an  injunction  restraining  the  defend- 
ants from  taking  any  other  proceedings  under  the  Lands  Clauses  Act 
for  settling  the  amount  of  compensation.  Upon  an  application  to 
me  ex  parte,  I  granted  the  injunction,  in  conformity  with  the  prayer, 
and  I  did  so  on  the  authority  of  the  case  of  The  London  and  North' 
western  Railway  Company  v.  Smith,  1  Mac.  &  O.  216.  That  case 
appeared  to  me  to  be  an  authority  precisely  in  point  There  the  com- 
plaint of  Smith  was,  that  the  company  had  carried  their  railway 
across  a  public  street,  which  by  their  act  they  had  authority  to  do, 
and  so  had  greatly  incommoded  the  inhabitants  of  one  end  of  the 
intersected  street,  making  access  to  their  houses  much  less  convenient 
than  it  had  theretofore  been.  Smith,  as  one  of  the  said  inhabitants, 
had  made  a  claim  for  compensation,  and  given  the  notice  for  sum- 
moning a  jury ;  and  the  company  therefore  filed  their  bill  to  restrain 
Smith  from  proceeding  on  his  notice,  on  the  ground,  as  in  this  case, 
that  the  act  complained  of  was  not  one  in  respect  whereof  they  were 
liable  to  make  compensation  at  all.  The  late  vice  chancellor  of  Eng- 
land, in  thb  state  of  things,  refused  an  injunction ;  but  Lord  Cot- 
tenham,  on  appeal,  granted  it,  and  the  ground  of  his  decision  was, 
that  this  court  will  not  permit  a  party  to  put  in  force  the  power  given 
him  by  the  act  for  assessing  the  amount  of  his  damage,  until  he  has 
first  established  his  legal  right  to  some  compensation,  that  is  to  say, 
until  he  has  shown  that  the  damage  complained  of  is  damage  in 
lespect  of  which  the  68th  section  of  the  Lands  Clauses  Act  entitles 
the  party  to  redress.    There  b  no  mistake  as  to  the  grounds  on  which 
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Lord  Cottenham  poceeded  The  course  which  the  legislature  has 
taken  in  these  cases  has  been  this :  Formerly  the  practice  was  to  pro- 
vide, by  each  special  act,  that  the  party  claiming  compensation  should 
call  on  the  company  to  take  steps  for  summoning  the  jury.  If  the  com- 
pany considered  the  act  complained  of  to  be  one  in  respect  of  which  the 
statute  did  not  entitle  the  claimant  to  compensation,  they  refused  to 
cause  the  jury  to  be  summoned,  and  the  remedy  of  the  claimant  was  to 
call  on  the  company  by  mandamus  to  take  the  necessary  steps.  In  this 
proceeding  the  question,  whether  the  case  was  or  was  not  a  case  enti- 
tling the  party  to  compensation,  was  judicially  decided ;  if  in  the  nega- 
tive, the  mandamus  was  refused,  and  there  was  an  end  of  the  case  ;  it  in 
the  affirmative,  a  peremptory  m^ndamtis  issued,  the  jury  was  summoned, 
and  the  amount  of  damage  was  assessed.  But  by  the  general  Lands 
Clauses  Act  (whether  by  any  previous  special  acts  I  am  not  sure)  this 
course  of  proceeding  was  departed  from.  The  legislature  relieved  the 
party  claiming  compensation  from  the  necessity  of  applying  for  a 
mandamus,  by  enabling  him  to  fix  his  own  amount  of  damages,  where 
damage  within  the  meaning  of  the  statute  has  been  incurred,  and  by 
compelling  the  company  to  pay  that  amount,  unless  within  twenty-one 
days  they  take  measures  for  summoning  the  jury.  Where,  therefore, 
the  company  dispute  both  the  right  of  the  party  to  recover  any  dam- 
ages and  the  amount  claimed,  the  only  course  given  to  them  by  the 
statute  is  to  proceed  to  summon  the  jury,  and  then,  supposing  ihe 
jury  to  assess  some  amount  of  damage  as  due,  to  refuse  payment 
of  the  sum  assessed,  leaving  the  party  to  recover  it  by  action.  In 
such  an  action  the  claimant  would  be  obliged  to  aver  that  he  had  sus- 
tained damage  within  the  meaning  of  the  statute.  This  averment 
would  be  traversed,  and  so  the  question  of  right  would  be  determined. 
If  the  company  do  not  dispute  the  amount  claimed,  but  only  deny 
the  right  of  compensation  at  all,  there  they  will  of  course  refuse  to 
summon  the  jury,  and  will  leave  the  party  to  bring  his  action  for  the 
amount  claimed,  and  in  such  an  action  the  right  wiQ.  at  once  be  tried. 
In  this  state  of  the  law.  Lord  Cottenham  had  to  decide,  in  the  case 
of  The  London  and  North-western  Railway  Company  v.  Smithy  1  Mac 
&  G.  216 ;  13  Jur.  417,  whether  the  company  were  entitled  to  any 
relief  in  this  court,  by  way  of  injunction  restricting  the  claimant  from 
proceeding  to  compel  them  to  summon  a  jury  until  he  had  first  estab- 
lished a  legal  title  to  something,  by  showing  that  the  acts  complained 
of  were  such  as  constituted  damage  or  injury  within  the  meaning  of 
the  68th  section  of  the  Lands  Clauses  Act  His  lordship,  in  his  judg- 
ment, after  remarking  that  under  the  former  state  of  the  law  the  mai^ 
damus  compelled  the  claimant  to  establish  his  title  to  relief  before  he 
put  the  company  to  the  necessity  of  causing  a  jury  to  be  summoned  for 
assessing  its  amount^  proceeds  as  follows  :  "  Then  comes  an  act  of 
parliament,"  &c.     [His  lordship  read  the  judgment] 

This  decision  of  Lord  Cottenham  appeared  to  me  to  be  a  distinct 
authority  in  favor  of  the  plaintiffs  in  the  present  case,  and  I  granted 
an  injunction  accordingly ;  and  I  did  so  without  much  considering 
whether  or  not,  if  the  matter  were  one  untouched  by  authority,  1 
should  have  come  to  the  same  conclusion.     It  was  the  decision 
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of  the  lord  chancellor  on  appeal,  and  of  course  I  was  bound  to  follow 
it  in  a  case  where  the  facts  seemed  to  me  to  be  in  principle  the  same. 
The  argument  on  the  present  motion  has  led  me  to  consider  more 
attentively  the  principle  of  Lord  Cottenham's  decision.  I  must  con- 
fess the  most  profound  respect  for  all  that  proceeded  from  that  very 
eminent  judge,  yet  I  cannot  say  that  I  feel  convinced  by  his  reason- 
ing. It  may  be  that  the  alteration  introduced  into  the  law,  by 
enabling  a  party  claiming  compensation  to  get  rid  of  the  mandamus^ 
was  an  unwise  change ;  still  it  was  the  act  of  the  legislature.  A 
conrse  of  proceeding  is  chalked  out,  whereby  a  party  alleging  that  he 
has  suffered  an  infringement  of  a  legal  right  is  enabled,  in  a  particular 
mode  of  legal  proceeding,  to  obtain  legal  redress.  He  cannot  get  that 
redress  without  establishing  his  title  to  compensation,  and  the  amount 
of  damage  he  has  sustained;  and  the  legislature  having  pointed  out 
the  steps  by  which  he  is  to  arrive  at  the  result,  what  right  has  this 
court  to  say  to  a  party  aifected  by  no  equity  whatever,  "  You  shall 
not  proceed  to  assert  your  legal  rights  in  the  mode  prescribed  by 
law  i^  I  can  discover  neither  principle  nor  authority  lor  such  inter- 
ference. It  was  contended  that  the  decision  might  be  supported  on 
principles  analogous  to  those  on  which  this  court  relieves  against 
penalties.  But  I  do  not  think  that  argument  can  be  supported.  The 
ground  of  relief  against  a  penalty  is,  that  though  there  is  a  legal  right 
to  the  penalty,  yet  the  real  meaning  of  the  parties  all  through  was, 
that  the  penalty  should  be  a  mere  security  for  something  else.  Here 
no  such  questions  can  ever  arise.  The  sum  claimed,  the  company 
may  dispute ;  unless  they  do  so,  they  admit  the  amount  claimed  to 
be  the  fair  measure  of  damage,  if  any  damage  has  been  sustained ; 
and  though  it  may  seem  that  the  more  reasonable  course  would  have 
been  to  compel  the  claimant  first  to  establish  the  amount,  yet  I  can- 
not think  it  a  due  exercise  of  the  powers  of  this  court  to  say,  that 
because  the  legislature  has  obliged  a  party  to  proceed  in  what  appears 
to  be  an  inconvenient  course,  therefore  this  court  will  step  in  and 
compel  him  to  proceed  differently.  Such  an  exercise  of  authority 
appears  to  me  to  be  rather  making  than  administering  law. 

I  have  felt  warranted  in  making  these  remarks  on  a  judgment,  to 
which,  as  being  that  of  a  court  of  appeal,  I  should  ordinarily  have 
been  bound  to  defer,  in  consequence  of  the  recent  decision  of  the  lord 
chancellor  in  the  case  of  The  East  and  West  India  Docks  and  Bir- 
mngham  Railway  Company  v.  GaUke^  16  Jur.  261,  ante.  In  that 
case  Gbittke  made  a  claim  on  the  company,  under  the  68th  section, 
for  a  sum  of  480/.  as  a  compensation  for  damage  alleged  to  have  been 
sustained  by  reason  of  dust  and  dirt,  occasioned  by  the  company  hav^ 
iog  damaged  his  goods,  and  by  reason  of  his  customers  having  been 
compelled,  by  the  obstruction  occasioned  by  the  works  of  the  com- 
pany, to  quit  the  side  of  the  road  on  which  the  defendant's  shop  was 
situated,  and  to  pass  on  the  opposite  side,  and  also  by  the  company 
having  stopped  up  a  lane  or  passage,  along  which  he  was  entitled 
to  a  right  of  way  to  the  back  part  of  his  premises,  Grattke  having 
made  knovni  his  claim,  and  served  a  notice  on  the  company,  calling 
on  them  to  summon  a  juir,  the  company  filed  their  bill  to  restrain 
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him  from  all  further  proceedings  nnder  his  notice,  on  the  ground  that 
the  case  was  not  one  in  which,  under  the  68th  section,  he  was  entitled 
to  any  compensation  at  all.  Sir  James  Wigram,  V.  C,  acting  on 
the  authority  of  Lord  Cottenham's  decision,  granted  the  injunction ; 
but,  after  much  consideration,  the  lord  chancellor  dissolved  it ;  and 
that  decision  of  the  lord  chancellor  appears  to  me  to  be  diiectiy  in 
point  in  the  present  case. 

Here,  as  in  that  case,  the  alleged  grievance  is  personal  to  the  com- 
plaining party  only,  and  not  extending  generally  to  all  her  majesty's 
subjects,  as  in  the  case  before  Lord  Uottenham.  It  was  argued  for 
the  company,  that  the  68th  section  applies,  not  to  damage  occasioned 
by  the  works  having  been  made  —  that  is  to  say,  by  the  mere  exist- 
ence of  the  works — but  only  to  such  damage  as  was  puroduced  by 
the  work  while  in  the  progress  of  execution ;  and  here,  it  was  said, 
the  claim  is  wholly  for  damage  occasioned  by  the  existence  of  the 
railway  as  a  completed  work ;  whereas  in  0(Utice*8  Case  some  part 
of  the  compensation  claimed  was  for  the  annoyance  produced  by 
the  works  while  in  progress.  To  this  argument  there  appear  to  be 
two  answers :  first,  there  is  nothing  on  the  face  of  the  notice  served 
on  the  plaintiils  in  this  case  which  would  exclude  the  defendants  from 

Jiving  evidence  of,  and  obtaining  compensation  for,  damage  to  them 
uring  the  progress  of  the  works,  as  well  as  since  the  completion  of 
the  railway;  and, secondly, on  which  I  mainly  rely,  that  the  question, 
whether,  under  the  68th  section,  the  defendants  are  entitied  to  com- 
pensation for  damage  resulting  from  the  existence  of  the  railway  as 
a  completed  work,  is  a  purely  legal  question,  to  be  settied  in  the 
ordinary  course  of  legal  proceedings,  without  the  intervention  of  this 
court  I  may  add  further,  that,  if  there  were  any  validity  in  this  dis- 
tinction, the  lord  chancellor,  in  Oattke^s  CasCj  would  not  have  alto- 
gether dissolved  the  injunction,  but  would  have  only  so  modified  it 
as  to  make  it  applicable  to  so  much  only  of  the  defendanf^  claim  as 
related  to  the  injury  arising  from  the  railway  having  been  made ;  for 
there,  as  in  this  case,  a  part  at  least  of  the  damage  for  which  Gbttke 
sought  relief  had  been  occasioned,  not  by  the  works  while  in  progress, 
but  by  the  railway  having  been  completed ;  and  not  being  able  to 
discover  any  distinction  in  principle  between  this  case  and  GJattke's, 
I  shall  certainly  act  on  that  decbion,  and  dissolve  the  injunction 
which  I  granted  before  that  case  had  been  decided.  I  should  proba- 
bly have  felt  bound  to  take  that  course,  even  if  I  had  not  taken  the 
same  view  of  the  law  as  was  taken  by  the  lord  chancellor ;  but  I  do 
so  the  more  readily,  because  I  cannot  but  admit  the  force  of  the 
reasoning  by  which  the  lord  chancellor  has  justified  his  judgment  in 
that  case.  K  there  is  any  part  of  that  reasoning,  the  weight  of  which 
I  do  not  feel,  it  is  the  mode  in  which  his  lordship  endeavors  to  dis- 
tinguish the  case  before  him  from  that  before  Lord  Cottenham.  The 
only  distinction  pointed  out  in  the  judgment  is,  that  in  Lord  Cotten- 
ham's case  the  claimant  demanded  compensation  for  what  would,  in 
a  greater  d^pree,  have  entitied  any  one  of  her  mmesty's  subjects  to 
make  a  similar  demand.  I  doubt  whether  this  affords  any  real  dis- 
tinction in  principle.    In  such  a  case  it  may  be  much  more  easy  to 
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say  by  anticipation  that  the  claimant  must  fail  in  establishing  a  legal 
tide  to  damages,  than  if  he  was  proceeding  on  a  complaint  of  damage 
affecting  his  own  property  alone.  Still,  what  the  claimant  is  assert- 
ing is  a  mere  legal  right ;  surely  he  is  at  liberty,  if  he  can,  to  establish 
this  right  by  the  ordinary  course  of  law. 

Lord  Cottenham's  decbion,  it  must  be  observed,  does  not  proceed 
on  the  ground  that  the  claimant  has  no  legal  right,  and  so  ought  not  to 
be  allowed  to  harass  the  company  by  vexatious  proceedings.  If  that 
were  a  principle  on  which  the  court  could  act,  and  it  had  been  clear 
that  there  was  no  legal  right,  then  the  course  adopted  for  putting  the 
question  of  right  or  no  right  into  a  train  of  legal  inquiry  would  have 
been  unnecessary.  The  decision  proceeded  on  the  assumption  that 
there  was  a  legal  question  to  be  decided  as  to  the  claimant's  right  to 
compensation ;  but  this  court  took  into  its  own  hands  the  objection 
to  obtaining  the  decision  of  a  court  of  law  on  the  subject,  instead  of 
leaving  the  claimant  to  establish  it  in  his  own  way.  I  confess,  there- 
fore, that  the  same  reasoning  which  led  the  lord  chancellor  to  dissolve 
the  injunction  in  OatUce^s  Case  must,  as  I  should  have  thought,  have 
led  to  a  similar  decision  iq  SmiMs  Case.  It  is  not,  however,  neces- 
sary to  discuss  this  point;  for  if  there  be  any  validity  in  the  only 
distinction  pointed  out  by  the  lord  chancellor  as  existing  between  the 
two  oases,  namely,  that  the  damage  complained  of  in  the  one  case 
was  a  pubUc  wrong,  and  in  the  other  a  private  injury,  it  is  clear  that 
the  claim  set  up  in  this  case  ran^s  itself  under  the  latter  head.  The 
dama^  complained  of  by  the  ^fendants  in  this  case  affects  them, 
and  wem  only ;  and  this  case,  therefore,  must  be  governed  by  the 
decision  of  the  lord  chancellor,  and  not  by  that  of  Lord  Cottenham. 
I  am,  therefore,  of  opinion  that  the  injunction  must  be  dissolved. 

[His  lordship,  however,  thought  that  it  was  not  a  case  for  costs,  as 
the  parties  had  acted  on  a  decision  of  the  lord  chancellor,  and  sug- 
gested, that  perhaps  the  best  remedy  would  be  to  restore  the  old  law.] 
ne  London  and  North-western  Railway  v.  Cook  was  a  similar 
case.    The  defendant  had  demurred. 

Hb  Lordship  gave  the  above-stated  judgment  in  both  cases,  and 
allowed  the  demurrer  in  the  second  case. 
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December  12, 13,  14,  and  16,  1850,  and  Febraaiy  11, 1851. 

Principal  and  Surety  —  Agreement  between  Creditor  and  Principal  — 
Reservation  of  Remedy  against  Surety —  Receiver. 

H.  &  B^  partners  in  trade,  being  largely  indebted  to  the  plaintiffs,  their  bankers,  in  1844,  the 
plaintiffs  required  security  for  the  debt.  B.  thereupon  delivered  to  the  plaintiffs,  at  yarioos 
times,  several  joint  and  several  promissory  notes  of  himself  and  the  defendant,  his  annt, 
payable  on  demand.  In  1848,  an  agreement  was  come  to  between  H.,  B.,  and  the  plain- 
tiffs, unknown  to  the  defendant,  and  which  was  carried  into  effect  by  three  inatromcnts, 
that  H.  should  retire  from  the  partnership ;  that  B.  should  take  upon  himself  the  partner- 
ship debts ;  that  B.  should  pay  the  plaintiffs  the  partnership  debt  oy  instalments  of  200^  a 
month,  and  give  a  bond  conditioned  for  such  payment,  such  liond  to  be  deemed  an 
additional  or  collateral  securitv,  and  not  a  release  of  the  previous  debt ;  that  while  the 
instalments  should  be  duly  paid,  the  existing  sureties  should  not  be  proceeded  against, 
except  in  certain  events  mentioned ;  and  it  was  declared,  that  such  matters  should  not  in 
any  manner  prejudice,  annul,  or  otherwise  affect  the  rights  and  remedies  of  the  plaintiffs 
against  any  sureties,  but  all  such  persons  should  remain  liable  to  the  same  extent  as  they 
would  have  been  if  the  agreement  had  not  been  made  or  the  bond  giyen ;  and  that  tfaie 
plaintiffs  should  not  take  any  proceedings  at  law  or  in  equity  against  B.  so  long  as  the 
instalments  should  be  paid,  unless  upon  certain  events  thcrem  mentioned,  and  except  at 
the  instance  of  the  sureties ;  and  the  plaintiffs  released  H.  from  all  personal  liability  to 
the  payment  of  the  partnership  debt.  In  1849,  B.  became  bankrupt,  and  then  the  plaintiffs 
applied  to  the  defendant  for  {>ayment  of  the  promissory  notes  which  she  had  executed. 
The  plaintiffs  now  filed  their  bill  for  the  purpose  of  obtaming  payment  of  these  secttritiet 
out  of  certain  estates  which  were  settled  to  the  separate  use  of  the  defendant,  and  for  a 
receiver.  The  defendant,  by  her  answer,  set  ud  several  grounds  of  defence,  which  in 
equity  would  be  good  answers  to  the  bill,  bat  admitted  the  execution  of  the  promissory 
notes.  Lord  Langdale,  M.  R.,  upon  the  motion  of  the  plaintiffs,  made  an  order  for  a 
receiver,  which  was  now  discharged :  — 

Hdd^  that  there  was  sufficient  doubt,  as  to  the  effect  of  the  several  transactions  in  this  case 
upon  the  liability  of  the  surety,  to  induce  the  court  not  to  interfere  with  the  possession 
of  the  surety. 

Meaning  of  the  rule,  that  there  must  be  equity  confessed  on  the  answer  to  entitle  the  plain- 
tiffs to  certain  remedies. 

Obtervations  as  to  the  effect  upon  the  liability  of  the  surety,  by  die  creditor  having  pre- 
cluded himself  from  suing  the  principal  debtor  except  in  certain  events. 

The  reservation  of  the  creditor's  rights  against  the  surety  must  be  construed  in  snbordinatioa 
to  what  shall  be  found  to  be  the  general  intent  of  the  parties. 

Effect  of  the  bond  given  by  B.  upon  the  original  simple  contract  debt  Can  the  declaratioo, 
that  it  was  not  to  operate  as  a  release,  prevent  the  legal  effect  of  meiger  under  the 
circumstances  of  this  case  ?  —  Qucare. 

The  facts  of  this  case  are  fully  stated  in  the  lord  chancellor's 
judgment;  and  the  arguments  of  counsel  are  abo  fully  referred  to 
therein. 

Roupell  and  Elderton,  in  support  of  the  appeal,  cited  the  following 
cases:  Ntsbet  v.  Smith,  2  Bro.  C.  C.  579.  Mees  v.  Berringion,  2  Ves. 
Jun.  540.  Ex  parte  Gifford,  6  Ves.  805.  English  v.  Darlepj  2  B.  & 
P.  62.  Ex  parte  Glendinning,  Buck,  517.  Boultbee  v.  Stubbs,  18 
Ves.  20.  Samuell  v.  Howarth,  3  Men  272.  HaU  v.  Hutchons,  3  My. 
&  K.  426.  Bonser  v.  Cox,  4  Beav.  379.  Oakley  v.  Pasheller,  10 
Bligh,  548. 
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Wood  and  HalleUj  contra,  on  the  power  of  a  married  woman  to 
bind  her  Hcparate  estate  by  a  promissory  note,  referred  to  BuUjrin  v. 
Clorke,  17  Ves.  366;  Murray  v.  Barlee,  3  My.  &  K.  209  ;  Owens  v. 
Dickenson^  Cr.  &  Ph.  48.  On  the  subject  of  the  continuing  liability 
of  the  surety,  they  referred  to  Eyre  ▼.  Everett^  2  Buss.  381 ;  Ex  parte 
WilsoHj  11  Ves.  410;  I%6  Bank  of  Ireland  v.  Beresford,  6  Dowl. 
238 ;  Ex  parte  Carstairs^  Buck,  560 ;  MaUby  v.  CarstairSy  7  B.  & 
Cr.  737 ;  Nichols  v.  Norris,  3  B.  &  Ad.  41,  note ;  Harrison  v.  Cour* 
tauld,  Id.  36 ;  Kearsley  v.  Cole,  16  M.  &  W.  128;  Mayhew  y.  OrickiU, 
2Swanstl85;  JUdckintosh  v.  WyaU,  2  Bare,  562 ;  Thomas  \.  Court- 
nay,  1  B.  &  AL 1 ;  Wright  v.  Sinq)son,  6  Ves.  734 ;  and  to  Jarm.  Bytii., 
by  Sweety  yoL  3,  p.  303,  where  it  is  stated  that  it  is  clearly  com- 
petent to  a  creditor,  in  giving  time  to  the  principal,  to  reserve  his 
Rmedies  against  the  surety. 

Boupellj  in  reply. 

February  11, 1851.  Lord  Chanobllor.  This  case  comes  before  the 
eonrt  on  motion  to  discharge  an  order  pronounced  by  the  master  of 
the  rolls,  referring  it  to  the  master  to  appoint  a  receiver  of  the  rents 
and  profits  of  the  real  and  personal  estates  of  the  defendant  Sarah 
Homan.  It  appears  from  the  pleadings,  that  the  plaintiib  claim  to 
be  holders  of  certain  promissory  notes  given  by  the  defendant  Mrs. 
Homan,  amounting  to  a  large  sum,  as  security  for  a  very  large  debt 
alleged  to  be  due  to  Uiem  from  the  firm  of  Bowers  6c  Harris  upon  a 
banking  account;  and  the  object  of  the  suit  is  to  obtain  a  declaration 
that  the  rents  and  profits  of  certain  premises,  settled  to  the  separate 
use  of  Mrs.  Homan  by  an  indenture  of  release  and  settlement  of  the 
28th  of  November,  lS36j  were  liable  to  pay  to  the  plaintiffs  the  prin- 
cipal and  interest  moneys  secured  by  the  three  promissory  notes  in 
the  bill  mentioned,  and  praying  that  such  principal  and  interest 
Bioneys  might  accordingly  be  ordered  to  be  raised  out  of  such  rents, 
and  that  a  receiver  might  be  appointed,  and  for  an  injunction 
restraining  the  defendants  Samh  Homan  and  Frances  Oreen  from 
receiving  any  of  the  said  rents  and  profits.  The  substance  of  the 
bill,  so  far  as  it  is  material  to  be  stated  on  the  present  occasion,  is, 
that  Messrs.  Harris  &  Bowers  carried  on  trade  at'  Worcester,  under 
the  firm  of  Harris,  Bowers,  &c  Co.,  and  kept  a  banking  account  with 
tiie  house  now  represented  by  the  plaintiffs,  (formerly  styled  "  Farley 
k  Co.;")  tiiat  in  the  year  1844,  Harris,  Bowers,  &  Co.  were  indebted 
to  the  bankers  in  upwards  of  7000t,  and  that  that  debt  continued  to 
increase  up  to  the  end  of  the  year  1848,  when  it  amounted  to 
17,448^;  that  in  the  yeeur  1844  the  plaintiffs  required  Bowers  to  pro- 
cure security,  and  that  Bowers  gave  them  a  joint  and  several  promis- 
sory note  of  himself  and  Mrs.  Homan  (who  was  the  aunt  of  lowers) 
for  1000^  as  security  for  such  old  debt,  payable  on  demand ;  and 
tlmt  on  various  subsequent  occasions  they  repeated  their  request  for 
security,  and  Bowers,  in  like  manner,  brought  them  promissory  notes, 
signed  by  himself  and  the  defendant  Mrs.  Homan,  payable  to  the 
house  on  demand;  and  on  two  occasions  he  brought  bills  of  ex- 
10  • 

Digitized  by  VjOOQIC 


114  COURTS   OF   CHANCERY,  1850-51. 

Owen  V.  HomaiL 

change,  drawn  by  himself  upon  the  defendant,  payable  Aree  months 
after  date ;  and  that  at  the  end  of  the  year  1848,  they  were  the 
holders  of  two  promissory  notes,  the  one  for  1000/.,  given  in  1844, 
and  the  other  for  3000/.,  given  in  January,  1848,  and  of  one  note  for 
500/.,  given  in  1845 ;  and  that  the  plaintiffs  claimed  of  the  defendant 
payment  of  the  amount  of  those  securities  ;  that  they  also  held  two 
bills  of  exchange,  dated  in  1846  and  1847  respectively,  that  had  been 
paid  to  them  by  Bowers  —  one  for  500/.,  and  the  other  for  1000/., 
payable  three  months  after  date ;  but  upon  those  bills  they  made  no 
claim,  as  it  had  been  agreed  with  Bowers  that  they  should  be  given 
up  when  the  note  for  3000/.  was  given.  The  notes  for  1000/.,  given 
in  1844,  and  for  500/.,  given  in  1845,  were  given  as  security  for  the 
existing  debt;  but  the  two  bills  of  exchange,  and  the  note  for  3000/., 
were  given  in  relation  as  well  to  the  old  debt  as  to  advances  then 
required. 

The  bill  then  states  various  changes  in  the  firm  of  the  plaintifis, 
and  that  a  dissolution  of  the  partnership  between  Bowers  and  Harris 
took  place  in  December,  1848;  and  that  Bowers  traded  alone  till 
April,  1849,  and  then  formed  a  new  partnership  with  Joseph  Bowere 
and  Sarah  Ann  Bowers ;  and  that  such  last-mentioned  firm  became 
bankrupt  in  August,  1849.  The  bill  does  not  disclose  how  the  debt 
of  17,448/.  is  constituted,  whether  the  amount  was  continued  as  one 
account  through  various  changes  in  the  firm  of  the  plaintifis  and 
Harris,  Bowers,  &  Co.,  or  in  what  other  manner  the  amount  was 
constituted.  One  observation  arises  upon  this  part  of  the  case  as 
stated  in  the  bill,  which  excites  surprise  in  the  absence  of  explanation. 
The  account  was  in  arrear  in  1844  to  the  extent  of  upwards  of 
7000/.,  and  the  plaintifis  thought  it  requisite  to  require  security ;  but, 
as  far  as  it  appears,  that  security  fell  greatiy  short  of  the  amount  of 
their  debt ;  yet  that  debt  continually  increased,  and  in  the  middle  of 
1848  amounted  to  upwards  of  11,000/./  but  between. that  time  and 
the  end  of  the  year  1848,  the  bill  states  the  debt  to  have  increased  to 
17,448/.  Whether  this  extraordinary  apparent  increase  was,  in  Iruth, 
the  result  of  the  account  then  being  made  up  by  posting  previously 
outstanding  items,  or  how  otherwise,  does  not  appear.  The  bill  then 
sets  forth  a  settlement  on  the  marriage  of  Mrs.  Homan,  with  her 
husband,  the  defendant  John  Homan,  by  which  certain  property,  not 
necessary  to  be  particularly  enumerated,  was  settied  to  the  separate 
use  of  Mrs.  Homan  during  the  joint  lives  of  her  husband  and  herself, 
with  an  absolute  power  of  appointment  by  deed  or  will,  and,  in 
default  of  appointment,  in  trust  to  her  next  of  kin  according  to  the 
statute,  with  all  necessary  provisions  to  give  Mrs.  Homan  the  powa 
of  charging  or  disposing  of  the  settied  property  at  her  discretion. 
The  bill,  alter  stating  applications  to  Mrs.  Homan  for  payment  of  the 
notes,  and  a  refusal  to  pay,  prays  to  the  effect  before  stated. 

To  this  bill  the  defendant  Mrs.  Homan  has  put  in  her  answer,  in 
which  she  sets  forth  the  will  of  her  first  husband,  Richard  Harris, 
dated  the  10th  of  March,  1829,  under  which  Mrs.  Homan  acquired 
the  property  which  was  the  subject  of  settiement  upon  her  second 
marriage  with  Mr.  Homan,  and  out  of  the  rents  and  profits  of  which 


Digitized  by 


Google 


COURTS  OF  CHANCERY,  1850-61. "  116 

Owen  «.  Homaa. 

the  i^aintifis  claim  and  seek  to  be  paid.  It  then  states  that  Mrs. 
Homan  is  now  eighty  years  of  age,  and  that  in  consequence  of  a 
severe  fall,  which  for  a  time  deprived  her  of  her  mental  faculties,  her 
memory  as  to  recent  circumstances  is  enfeebled  and  perplexed,  and 
that  she  is  unable  to  speak  to  occurrences  during  tne  last  fifteen 
years.  The  answer  then  sets  forth  the  circumstances  under  which 
the  notes,  the  payment  of  which  is  sought  by  the  bill,  were  obtained 
from  her ;  and  those  circumstances  Mrs.  Homan  states  to  be,  that 
Bowers,  in  1844,  informed  her  that  he  wished  to  borrow  a  sum  of 
money  of  his  bankers  for  a  short  time,  for  the  purposes  of  the  part- 
nership, and  requested,  as  a  temporary  security  to  the  bank  for  the 
advance,  that  the  defendant  would  join  him  in  a  note  or  bill  for  lOOt, 
and  upon  Bowers's  promising  that  the  partnership  would  pay  it  when 
due,  she  did  consent  to  join  him  in  a  note  or  bill,  which  she  has  since 
ascertained  is  for  lOOOt  Believes  that  Bowers  obtained  an  advance 
from  the  bankers  on  the  security  thereof,  which  advance  however 
was  debited,  as  she  believes,  to  the  partnership  account  In  about 
twelve  months  after,  upon  a  representation  that  the  former  note 
or  bill  had  been  paid,  and  for  the  purpose  of  procuring  a  further  ad- 
vance from  the  bankers,  Bowers  induced  her  to  join  in  another  note 
or  bill  for  500/.  Believes  that  Bowers  obtained  an  advance  from  the 
bankers  thereon,  which  was  also  debited  to  the  partnership  account 
That  sometime  afterwards  Bowers  represented  that  the  said  two 
notes  or  bills  had  been  paid,  and  induced  her  to  join  him  again  in  a 
note  or  bill  for  500/.,  for  the  purpose  of  his  procuring  an  advance  of 
money  to  enable  him  to  make  large  purchases  of  tea,  at  cash  price. 
That  no  application  was  made  to  her  for  payment  of  either  of  those 
notes  or  bUls,  although  she  had  called  more  than  once  at  the  bank, 
and  the  managing  clerk  at  the  bank  had  frequently  visited  her ;  and 
upon  the  representation  by  Bowers  that  all  such  notes  or  bills  had 
been  paid,  she  was  induced  to  join  in  another  note  or  bill  for  300/., 
as  she  believed,  but  which  note  or  bill  she  is  now  informed  is 
f(Mr3000/. 

The  answer  then  states  that  the  defendant  believes  that  the  bankers 
were  fully  cognizant  of  all  the  representations  made  by  Bowers  to 
induce  her  to  give  the  notes  and  bUls,  and  of  their  having  been  paid ; 
and  she  believes  that  the  two  first^mentioned  notes  or  bills  had,  in 
fact,  been  paid.  Believes  that  the  bankers  received  sums  more  than 
sufficient  to  pay  such  notes  or  bills.  That  she  has  recentiy  discovered, 
that  at  the  time  of  the  then  application  by  Bowers  to  her,  Harris, 
Bowers,  &  Co.  were  largely  indebted  to  the  bankers ;  and  she  believes 
that  it  was  at  the  suggestion  of  the  bankers  that  such  applications 
were  made,  and  that  the  bankers  purposely  concealed  the  fact  from 
her  of  the  state  of  the  account,  that  Bowers  might  induce  her  to  be- 
come party  to  such  bills  or  notes ;  and  that  for  the  same  purpose  they 
have  kept  the  account  in  an  unusual  manner.  That  in  December, 
1848,  she  believes  Harris,  Bowers,  &  Co.  were  hopelessly  insolvent, 
^  to  the  knowledge  of  the  bankers,  and  that  an  arrangement  was  then 
agreed  to  between  the  plaintiffs  and  Harris  and  Bowers,  without  her 
knowledge,  and  which  arrangement  was  afterwards  carried  into  effisot 
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by  oertain  deeds  or  instruments ;  and  the  defendant  insists  that  she 
became  released  and  discharged  from  all  liability  in  respect  of  the 
said  notes  and  bills  so  signed  by  her.  And  this  part  of  the  case  de- 
mands serious  attention;  for  I  think  it  must  be  admitted,  that  so 
important  and  complicated  an  arrangement  has  never  before  been 
adopted  between  creditor  and  debtor,  without  the  sanction  of  a  surety, 
where  liability  was  intended  to  be  continued  and  relied  upon. 

The  answer  sets  forth  the  instruments  entered  into  between  the 
parties  to  the  following  effect :  The  first  instrument  purix>rts  to  be 
articles  of  agreement,  dated  the  22d  of  December,  1848,  between  Mrs. 
Harris  of  the  first  part.  Bowers  of  the  second  part,  and  the  plaintiffs 
of  the  third  part,  by  which  it  was  agreed,  that  Bowers  should  take 
upon  himself  the  payment  of  the  plaintiff's  debt,  which  is  aUeged  then 
to  have  amounted  to  17,4482.,  and  all  other  partnership  debts  and 
liabilities,  and  that  Mrs.  Harris  should  retire  from  the  partnership 
business,  and  that,  in  consideration  thereof.  Bowers  undertook  to  re- 
deem obtain  deedis  and  writings  belonging  to  Mrs.  Harris,  and  then' 
held  by  the  plainti^,  and  to  allow  her  an  annuity  of  lOOL  a  year 
until  such  deeds  should  be  delivered  up;  and  it  was  further  agreed 
that  Bowers  should  release  Mrs.  Harris  from  all  liabilities,  and  should 
pay  Farley  &  Co.  the  debt  of  17,448/.,  with  interest,  by  instalments 
of  200^  a  month,  and  that,  in  default  of  payment,  the  whole  debt  to 
be  and  become  payable  and  recoverable ;  that  Bowers  should  give  a 
bond  conditioned  for  such  payment,  such  bond  to  be  deemed  an  addi- 
tional or  collateral  security  only,  and  in  no  wise  a  release,  satisfaction, 
or  extinguishment  of  the  debt  or  of  the  liability  of  Mrs.  Harris,  but 
that  the  debt  should  be  payable,  and  liable  to  Uie  same  remedies  as 
if  the  bond  had  not  been  taken ;  and  that  in  the  mean  time,  and  while 
such  instalments  should  be  duly  paid,  the  existing  sureties  should  not 
be  proceeded  against,  except  in  the  events  therein  mentioned,  and  in 
those  events  the  debts  of  the  sureties  should  be  immediately  payable 
and  recoverable  by  the  bankers,  who  should  be  at  liberty  to  proceed 
against  the  sureties ;  and  that,  in  consideration  of  the  said  agreement, 
and  the  debt  of  the  bankers  bein^  collaterally  secured  by  Bowers's 
bond,  and  of  Mrs.  Harris  having  released  her  interest  in  the  businessi 
the  plaintiffs  agreed  with  her  not  to  take  any  proceedings  at  law,  or 
in  equity,  or  in  bankruptcy,  against  her  for  the  recovery  of  their  debt, 
except  as  might  be  necessary  for  the  recovery  of  the  debt  against 
powers,  and  proceedings  against  Mrs.  Harris  jointly  with  Bowers  for 
that  purpose,  and  except  that  they  were  at  liberty  to  call  upon  Mrs. 
Hams  to  execute  a  mortgage  of  certain  premises  therein  mentioned, 
but  such  mortgage  was  not  to  contain  any  covenant  on  the  part  of 
Mrs.  Harris  for  payment  of  the  debt ;  and  in  case  the  plaintiffs  should 
take  proceedings  at  law  against  Mrs.  Harris  and  Bowers  for  the  pur- 
pose of  recovering  the  debt  from  Bowers,  it  was  expressly  understood 
^d  agreed  that  no  execution  should  be  levied  against  Mrs.  Harris  or 
her  estates ;  and  it  was  agreed  that  the  several  matters  therein  con- 
tained should  be  forthwith  carried  out,  and  the  expenses  of  Farley  & 
Co.'s  solicitors  paid  by  Bowers;  and  it  was  thereby  declared  and 
agreed  that  such  matters  should  not  in  any  vnse  or  in  any  event  i»reja- 
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dice,  annul,  or  otherwise  affect  the  rights  and  remedies  of  the  bankers 
against  any  sureties,  or  any  persons  liable  upon  any  bills,  notes,  or 
other  securities,  but  all  such  persons  should  remain  Uable  thereon  to 
the  same  extent  and  manner  as  they  would  have  been  if  the  agree- 
ment had  not  been  made  or  the  bond  had  not  been  given ;  and  that 
the  bankers  should  not  take  any  proceedings  at  law  or  in  equity 
against  Bowers,  so  long  as  the  monthlv  instalments  of  200/.  should 
be  paid,  unless  upon  the  happening  of  some  of  the  events  therein 
mentioned,  and  except  at  the  instance  and  request  of  the  sureties,  and 
except  in  the  event  of  Bowers's  making  default  in  any  of  the  terms 
agreed  on  by  him. 

These  articles  purport  to  have  been  carried  into  effect  by  three 
other  several  instruments.  The  first  which  is  set  forth  is  the  bond 
referred  to  in  the  articles,  which  is  in  form  a  common  money  bond 
from  Bowers  to  the  plaintiffs,  conditioned  to  pay  17,448/.  by  instal- 
ments of  200/.  a  month,  and  in  case  of  default  of  one  payment,  the 
whole  to  become  payable,  and  also  in  certain  other  events  not  material 
to  be  repeated.  The  second  instrument  is  the  deed  of  dissolution 
between  Mrs.  Harris  and  Bowers,  by  which  Mrs.  Harris  assigns  all 
her  property  and  interest  in  the  partnership  effects  to  Bowers.  The 
third  instrument  set  forth  is  an  indenture  between  Harris  and  Bow- 
ers, reciting  the  dissolution  of  partnership,  and  that  the  bankers  held 
certain  tide  deeds  of  Mrs.  Harris  as  security  for  the  debt  due  to  them ; 
and  that  it  had  been  agreed,  in  contemplation  of  the  said  dissolution 
of  the  said  copartnership,  that  the  said  bankers  should  release  Mrs. 
Hanis  from  all  personal  liability  to  the  payment  of  the  said  debt  of 
17,448/.,  and  every  part  thereof;  and  that  Bowers  should  enter  into  a 
bond  for  payment  of  the  debt  by  instalments,  and  that  if  such  instal- 
ments should  be  paid,  no  proceedings  should  in  the  mean  time  be 
taken  against  Bowers  during  his  life ;  but  so,  nevertheless,  as  not  to 
affect  the  equitable  lien  of  the  bankers  upon  the  title  deeds,  nor  Mrs. 
Harris's  liability  to  execute  a  mortgage,  which,  however,  should  not 
contain  or  imply  any  personal  liability  upon  her  in  respect  of  the  said 
debt  This  aeed  also  contained  an  assignment  of  the  partnership 
effects  to  Bowers,  and  a  covenant  by  Bowers  to  pay  the  bankers. 

The  answer  then  states  large  receipts  by  the  bankers,  and  that 
various  changes  had  taken  place  in  the  persons  composing  the  firm 
of  the  plaintiffs  and  the  firm  of  the  debtors.  The  answer  then  states, 
that  until  July,  1849,  the  defendant  was  altogether  uninformed  that 
Harris  and  Bowers  were  indebted  to  the  plaintiffs.  Such  is  the  sub- 
stance of  the  case  upon  the  record,  which  it  has  been  necessary  to 
state  in  order  to  render  the  grounds  of  my  judgment  intelligible. 
The  order  now  appealed  against  was  made  upon  an  application  to 
the  master  of  the  rolls  for  the  appointment  of  a  receiver,  and  such 
application  was  made  upon  the  case  disclosed  by  the  bill  and  answer. 
The  application  was  opposed  upon  several  grounds,  which  have  been 
renewed  and  argued  before  me.  As  to  the  first  ground,  is  is  said, 
that  to  entitle  the  plaintifis  to  the  order,  the  answer  should  contain 
a  confession  of  equity  on  the  part  of  the  plaintiffs;  secondly, 
that  the  records  should  disclose   such  a  reasonable  probability  of 
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the  plaintiffi'  establishing  their  right  to  a  decree  as  to  entitle  them 
to  have  the  property  secured  by  the  appointment  of  a  receiver ;  and 
it  is  insisted  on  the  part  of  the  defendant,  that  no  such  case  appears 
upon  the  record,  it  being  to  be  remembered  that  in  considering  that 
question  the  defendant's  answer  is  entitled  to  credit ;  and  this  point 
in  the  case  is  argued  upon  several  grounds.  First,  it  is  said  that  the 
defendant  is  not  bound  by  any  of  the  securities  she  has  signed,  by 
reason  of  their  having  been  obtained  through  fraud,  by  misrepresenta- 
tion and  suppression  of  material  circumstances ;  that  such  mbrepre- 
sentation  and  suppression  took  place  in  collusion  between  the  plain- 
tiffs and  Bowers ;  secondly,  that  the  plaintiffs  have  so  dealt  with  the 
principal  debtors  as  to  have  discharged  the  defendant  from  all  liability 
m  respect  of  her  suretyship,  by  suspending  their  right  of  suing  the 

Ccipal  debtors,  by  altogether  exonerating  and  discharging  Mrs. 
ris  from  liability  to  pay  their  debt,  by  having  taken  a  bond  for  the 
whole  debt  due  to  them  firom  Bowers,  by  which  the  remedy  upon  the 
simple  contract  debt  became  merged  and  extinguished  as  regards 
Bowers,  and  by  consequence  enured  to  the  discharge  of  Mrs.  l£urris. 
It  is  further  alleged,  that  the  answer  states  that  the  debt  due  to  the 
idaintiffs,  in  respect  to  which  it  is  sought  to  charge  the  defendant, 
has,  in  truth,  been  paid  and  satisfied,  and  therefore  negatives  any 
equity  upon  the  part  of  the  plaintiffs.  Some  of  the  points  suggested 
do  not  depend  upon  any  disputed  facts,  but  upon  the  construction  of 
certain  legal  instruments,  and  upon  the,  law  which  shall  be  found  ap- 
plicable to  their  true  eSect,  It  will  be  necessary  for  me  to  remark 
upon  several  of  these  points,  in  order  to  render  the  ground  intelligiUe 
upon  which  the  conclusion  is  founded  at  which  I  have  arrived.  As 
to  the  first  objection  to  the  order,  that  there  is  no  equity  confessed 
upon  the  answer,  I  think  that  point  cannot  be  sustained.  The  effect 
of  the  whole  of  the  answer  is  to  deny  alto^ther  the  plaintiff's  tide 
to  a  decree;  but  such  denial  of  title  is  founded  altogether  upon 
grounds  within  the  equity  jurisdiction,  although  some  questions  of 
law  may  arise  incidentally.  Whether  there  has  been  such  misrepre- 
sentation or  suppression  of  circumstances  in  obtaining  the  securities 
sought  to  be  enforced  against  the  defendant  as  ought  to  discharge 
her  from  her  suretyship,  is  clearly  an  equitable  question,  although  in 
modem  times  that  equity  has  been  administered  at  law.  The  ques- 
tion, whether  the  dealings  between  the  plaintiffs  and  the  principal 
debtors  have  discharged  the  surety,  is  likewise  clearly  an  equitable 
question,  although,  so  far  as  concerns  the  point  of  merger  or  ex- 
tinguishment of  the  original  debt  in  taking  a  bond  from  Bowers,  it 
must  to  a  considerable  extent  rest  upon  legal  grounds.  The  remain- 
ing point  connected  with  the  account  is  obviously  a  question  for 
equity.  K  the  meaning  of  the  expression,  that,  to  entitle  the  plain- 
tifis  to  certain  remedies,  equity  nrast  be  confessed  in  the  answer,  is, 
that  the  defendant  must  admit  such  circumstances  as  prima  facie 
will  entitle  the  plaintifis  to  a  decree,  this  answer  contains  no  such 
admission,  but  the  answer  does  admit  that  the  right  and  obligations 
to  be  decided  in  the  cause  depend  upon  matters  peculiarly  cognizable 
iM  equity;  an4  I  adopt  the  view  taken  by  AVigram,  V.  C,  in  the  case 
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of  BenHmck  y.  WUlinek^  2  Hare,  1,  that  an  answer  to  snch  an  effect 
falls  within  the  description  of  an  answer  in  which  equity  is  confessed. 
The  question,  therefore,  to  be  decided  upon  the  present  occasion 
is,  whether,  upon  the  whole  record,  such  a  state  of  things  appears  as 
in  the  exercise  of  a  sound  discaretion  calls  upon  the  court  to  displace 
the  defendant  from  the  present  possession  and  enjo^ent  of  her  un* 
questionable  property  for  the  security  of  the  plaintiite.  I  must,  there- 
fore, consider  the  true  character  of  such  case*  The  first  ground  of 
defence  is,  that  the  securities  were  all  obtained  by  fraud  —  that  is,  by 
misrepresentation,  and  by  a  suppression  of  material  facts  relative  to 
the  transactions  between  the  plaintiffs  and  the  principal  debtors  — * 
and  that  the  plaintiffs  were  in  cdlusion  with  Bowers,  who  made  such 
misrepresentations,  and  was  guilty  of  such  suppression.  The  bill 
merely  states,  that  the  pl€Linti&,  at  the  various  times  set  forth  in  the 
bill,  requested  Bowers  to  give  security  for  the  debt  then  due ;  and  in 
reference  to  future  advances,  it  is  not  suggested  that  any  communi- 
cation whatever  was  made  by  the  plaintins  to  Mrs.  Homan,  except 
that  it  is  stated,  in  one  part  of  the  bdl,  that  the  securities  were  lodged 
by  Mrs.  Homan  and  Bowers.  The  answer  distinctly  swears  to 
lepresentations  made  by  Bowers  to  induce  the  defendant  to  join  in 
the  notes,  which  the  facts  of  the  case  showed  to  have  been  false. 
The  answer  states  that  each  security  was  obtained  upon  a  represen- 
tation that  it  was  required  for  the  purpose  of  a  present  advance  of 
money.  The  bill  then  states  that  the  same  was  deposited  as  security 
for  an  existing  debt,  and  without  any  allusion  to  an  advance,  and 
that  two  bills  were  deposited,  partly  as  security  for  the  debt  then  due, 
bat  also  in  relation  to  advances  agreed  to  be  made.  The  answer 
states  tiiat  all  the  securities,  aft^  the  first,  were  obtained  upon  similar 
lepresentations  as  to  the  purpose  to  which  it  was  to  be  applied,  and 
also  upon  the  representation  that  all  the  previous  securities  had  been 
paid,  and  there  is  also  a  positive  denial  of  all  knowledge  that  any 
debt  was  due  to  the  plainti£&  at  the  time  those  securities  were  ob- 
tained. The  lady  was  seventy-five  yesurs  of  age,  and  considering  that 
Harris  &  Bowers  were  in  debt  to  the  bankers  upwards  of  700(M.  at 
the  time  the  first  security  was  obtained,  and  that  that  debt  constantly 
increased,  and  that  no  one  security  obtained  from  the  defendant  was 
ever  withdrawn  up  to  the  time  of  giving  the  last  security  for  30002., 
there  does  seem  considerable  probability,  that,  if  the  real  state  of  the 
facts  had  been  known,  the  defendant  would  have  paused  before  giving 
securities  in  succession  in  the  manner  in  which  she  has  done ;  and  it 
.  is  to  be  observed,  that  two  of  the  securities  were  payable  at  three 
months,  and  that  neither  those  nor  any  other  of  the  notes  were  ever 
presented  to  her  for  payment,  or  any  intimation  made  to  her  upon  the 
subject  of  the  notes  or  the  account  during  the  four  years  in  which  the 
transactions  took  place,  although  she  appears  to  have  been  repeatedly 
in  communication  with  the  bankers'  managing  clerk,  and  to  have 
been  herself  at  the  bank.  The  defendant  also  swears  to  her  belief 
that  the  fraudulent  conduct  of  Bowers  took  place  in  collusion  with 
the  plaintifis.  No  particular  facts  are  stated  as  the  foundation  of  that 
bdief,  and  it  is  most  probably  an  inference  which  she  draws  from  tiie 
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circumstance  of  men  of  boeiness  receiving  secorities  from  an  old  lady 
in  the  way  of  soretyship,  of  such  an  amount,  and  daring  so  long  a 
time,  and  in  relation  to  such  a  state  of  accounts  as  existed  between 
them  and  the  debtors,  without  ever  making  any  communication  to  her, 
although  known  to  them,  and  their  managing  clerk  was  in  the  habit 
of  visiting  her.  Placing  no  reliance  upon  the  allegation  of  collusion, 
in  the  absence  of  specific  facts  being  stated  as  a  foundation  for  it, 
and  attending  only  to  such  of  the  general  facts  as  are  undisputed,  the 
equity  on  the  part  of  the  plaintiffs  is  not  free  frx>m  difficulty.  Noth* 
ing  turns  upon  the  facts  that  the  suretyship  is  oreated  by  promissory 
notes,  as  it  has  been  decided  that  the  relations  and  rights  between 
the  creditor  and  surety  are  the  same  as  in  cases  where  the  suretyship 
is  created  by  agreement  or  guaranty ;  and  the  promissory  notes,  it 
will  be  observed,  are  payable  to  the  plaintiffs,  creating  therefore  a 
direct  and  immediate  privity.  I  am  not  aware  that  either  the  text 
books  or  the  decisions  distinctly  define  the  extent  of  the  obligation 
and  responsiblity  which  rest  upon  the  creditor  in  regard  to  the  surety 
being  made  acquainted  with  all  the  material  circumstances  con- 
nected with  the  transactions  to  which  the  suretyship  is  to  be  applied. 
The  cases  which  are  reported  have  genemlly  arisen  out  of  transac- 
tions in  which  there  has  been  personal  communication  between  the 
creditor  and  surety ;  and  the  clear  law  deducible  from  those  decisions 
is,  that  the  creditor  must  make  a  full,  fair,  and  honest  communication 
of  every  circumstance  calculated  to  influence  the  discretion  of  the 
surety  in  entering  into  the  required  obligation.  Lord  Cranworth, 
while  sitting  as  lord  commissioner,  well  observed,  that  the  duty  of 
the  creditor,  in  regard  to  the  communication  to  be  made  to  the  surety, 
assimilated  that  of  the  assured  in  a  policy  of  insurance,  who,  unasked, 
is  bound  to  give  to  the  underwriter  all  the  information  in  his  power, 
to  enable  him  to  estimate  the  character  of  the  risk  he  is  invited 
to  undertake.^ 

Where  communication  does  take  place  between  the  creditor  and 
the  surety,  the  duty  of  the  creditor  ccmnot  be  better  illustrated 
than  by  the  case  of  the  assured ;  but,  in  the  case  of  an  insurance, 
communication  necessarily  takes  place  between  the  assured,  or  his 
agent,  which  is  the  same  thing,  and  the  insurer ;  but  such  communi- 
cation does  not  always  take  place  between  the  creditor  and  the  surety. 
The  question  arises,  whether  the  party,  through  whose  instrumentality 
the  guaranty  or  suretyship  obligation  is  created,  is  to  be  considered 
as  the  agent  of  the  creditor,  the  party  to  be  insured,  and  therefore 
affecting  the  principal;  or  if  not,  how  far  the  validity  of  his  security, 
is  affected,  if  it  shall  have  been  obtained  by  fraud  or  by  misrepresen- 
tation or  suppression ;  or,  in  other  words,  does  a  creditor  entirely 

1  The  reporter  does  not  remember  the  case  here  alluded  to  by  the  lord  chaDceDor, 
bat  conceives  that  his  lordship  must  have  had  in  his  mind  the  observations  of  Lord 
Commissioner  Rolfe  in  the  case  of  Dalglish  v.  /ome,  14  Jar.  d45 ;  s.  c  3  Mac  6l  G. 
231,  which  case  did  not  relate  to  the  honajuks  recjuired  between  creditor  and  sorety,  ' 
but  to  the  bona  fidts  required  by  the  court  in  parties  coming  for  ex  parU  injunctions ; 
but  the  same  analogy  would,  upon  principle  and  authorities,  to  a  considerable  extent, 
seem  to  apply  to  the  equity  discussed  in  the  above  case. 
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escape  responsibility  by  desiring  his  debtor,  or  party  contracting  with 
him,  to  procure  the  suretyship  contract —  the  creditor  declining,  or,  at 
all  events,  abstaioing  from  communication  with  the  surety  ?  In  this 
case  the  bill  contains  no  statement  leading  to  the  conclusion  that  any 
communication  took  place  between  the  plaintiffs  and  the  defendant, 
except  that,  in  regard  to  some  of  the  bills,  it  is  alleged  that  they  were 
delivered  or  deposited  by  the  defendant  and  Bowers  with  the  pladntifld. 
The  answer  contains  no  statement  of  any  communication  between 
the  plaintiffs  and  the  defendant,  beyond  the  allegation  that  the  de- 
fendant was  once  or  twice  at  the  banking-house,  and  that  the  man- 
acling derk  frequently  visited  her.  It  does  not  set  forth  what  took 
pmce  upon  any  of  those  occasions  affirmatively;  but  it  expressly 
denies  that  she  was  ever  informed  of  Bowers  being  indebted  to  the 
plaintiffs,  or  that  any  supplication  was  ever  made  to  her  until  1849 
upon  the  subject  of  the  notes  or  bills,  or  of  the  debt  owing  to  the 
plaintifis.  In  Re  Pidcock  v.  Bishop^  3  B.  &  Cr.  605,  there  does  not 
appear  to  have  been  any  conmiunication  between  the  creditor  and 
the  surety ;  and  in  that  case  the  guaranty  was  held  to  be  void,  in 
consequence  of  the  debtor  having  forborne  to  inform  a  surety  of  a  con- 
dition in  the  contract  between  the  creditor  and  the  debtor,  for  the 
performance  of  which  the  surety  became  bound.  The  case  of  Pid- 
cock V.  Bishop  was  a  distinct  decision ;  but  there  is  an  oHUr  dictum 
of  a  different  import  in  Stone  v.  Crompter^  5  Bing.  N.  C.  142.  In  that 
case  the  suretyship  contract  was  held  void  by  reason  of  an  alleged 
misrepresentation  by  the  creditor  to  the  surety,  through  hb  agent 
But  in  the  course  of  the  Judgment,  Tindal,  C.  J.,  said,  that  "  a  cred- 
itor was  not  responsible  for  the  misrepresentation  or  non-communi- 
cation of  material  circumstances  by  the  debtor,  where  there  is  no 
communication  between  the  creditor  and  the  surety."  The  present 
occasion  does  not  call  for  the  expression  of  an  opinion  upon  this  im- 
portant question ;  and  before  the  hearing,  the  case  may  be  relieved 
of  the  question  by  the  evidence  which  may  be  given  in  the  cause. 
It  is  enough,  therefore,  to  say,  at  present,  that  the  facts  as  they  now 
stand  present  a  strong  probability  that  the  defendant  was  induced  to 
nnderteke  the  responsibility,  sought  to  be  enforced  against  her,  by 
misrepresentations,  or  suppression  of  the  important  circumstances 
in  the  case ;  and  if  that  fact  shall  remain  unaltered,  a  very  serious 
question  as  to  the  legal  effect  of  such  fact  upon  the  validity  of  the 
securities  must  arise  at  the  hearing. 

The  next  point  of  defence  relied  upon  in  the  answer  is,  that  the 
defendant  has,  at  all  events,  been  discharged  from  liability  upon  the 
notes  of  hand  by  the  dealing  which  have  taken  place  between  the 
plaintiffs  and  the  principal  debtors.  Those  dealings  have  been  of 
such  an  important  nature  that  I  think  it  is  not  contended  that  they 
would  not  have  discharged  the  surety  if  their  effect  had  not  been  con- 
trolled by  certain  provisions  contained  in  the  arrangement,  and  inserted 
in  the  deeds  expressly  to  exclude  that  consequence ;  and  the  question 
is,  whether  those  provisions  are  effectual,  in  point  of  law  and  equity, 
for  that  purpose.  One  part  of  the  arrangement  or  dealing  between 
the  debtors  and  the  plaintiffs,  which  it  is  contended  discharged  the 
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defendant  from  her  liability  upon  the  notes,  is,  that  the  plaintiflb  cov- 
enanted with  Bowers,  that,  except  requested  by  the  surety  to  do  so, 
and  in  certain  other  events  not  material  to  be  enumerated,  they,  the 
plaintiffs,  would  not  sue  Bowers  for  their  debt,  provided  he  continued 
to  pay  the  sum  of  200/.  every  month  until  the  whole  debt  of  17,448^ 
and  interest  should  be  paid  and  satisfied.  The  plaintiff'  counsel  has 
argued,  that  supposing  this  covenant,  standing  alone  and  unqualified, 
would  have  discharged  the  defendant,  yet  that  such  effect  is  excluded 
by  a  distinct  provision  and  agreement  forming  part  of  the  same  con* 
tmct,  and  contained  in  the  same  instrument,  inasmuch  as  there  is 
reserved  all  remedies  against  the  sureties,  and  a  special  reservation  of 
a  power  to  sue  Bowers,  if  required  by  the  surety.  The  general  law,  as 
administered  in  this  court,  is  not  disputed,  that  a  creditor  discharges  a 
surety  by  any  dealings  or  arrangement  with  the  principal  debtor,  with- 
out the  surety's  assent^  which  at  all  varies  the  situation,  rights,  or  reme- 
dies of  the  surety.  It  is,  therefore,  necessary  to  consider  whether  the 
effect  of  the  agreements  and  stipulation  before  referred  to  did  in  any 
respect  alter  the  situation  of  the  surety,  or  vary  her  legal  or  equitable 
rights  and  remedies ;  if  such  was  the  effect,  the  consequence  is  not  in 
dispute.  In  considering  that  question,  it  is  material  to  observe  that  a 
surety  undertakes  his  oblipition  with  the  knowledge  that  the  credited 
has  the  power  to  sue  the  debtor  at  any  time  at  his  discretion,  for  the 
common  benefit  and  security  of  the  creditor  himself  and  the  surety  ; 
and  that  discretion  is  open  to  be  influenced  bv  the  varying  changes 
which  may  take  place  in  the  circumstances  of  the  debtor  while  the 
debt  remains  unpaid ;  and  it  may  not  unreasonably  be  argued,  that 
the  surety  is  deprived  of  the  security  and  advantage  which  the  exist- 
ence of  that  power  and  discretion  possessed  by  the  creditor  afibrds, 
if  the  creditor  precludes  himself  from  suing  by  covenanting  not  to  sue 
the  debtor  except  in  certain  events,  those  events  by  no  means  com- 
prising all  that  might  reasonably  stimulate  the  creditor  to  sue  if  his 
power  and  discretion  were  unfettered.  The  surrender  and  exclusion 
of  this  personal  power  and  discretion  of  the  creditor,  it  may  be  con- 
tended, is  by  no  means  compensated  by  a  reservation  of  the  limited 
power  to  sue  the  debtor,  if  required  so  to  do  by  the  surety.  A  rela- 
tionship exists  between  the  creditor  and  debtor  which  renders  it  highly 
probable  that  the  creditor  may  become  aware  of  circumstances  which 
would  stimulate  the  exercise  of  the  discretion  to  sue,  but  of  which 
circumstances  the  surety  may  not  become  aware,  and  may  not,  there- 
fore, know  the  necessity  or  the  expediency  of  calling  upon  the  creditor 
to  sue.  A  surety  has  no  ground  of  legal  complaint  that  the  creditor 
forbears  to  sue,  unless  the  surety  calls  upon  the  creditor  to  do  so ;  but 
it  does  not  follow  that  he  may  not  therefore  complain  that  the  cred- 
itor has  deprived  him  of  the  benefit  and  security  of  the  discretionary 
power  which  the  creditor  by  law  possessed,  until  he  deprived  himself 
of  it  by  a  voluntary  covenant  But  it  may  be  said  that  the  effect  of 
the  contract  is  not  to  deprive  the  creditor  of  the  power  of  suing  the 
debtor  at  law,  as  the  covenant  not  to  sue  could  not  be  pleaded  in  bar 
to  an  action  for  the  debt,  although  it  might  subject  the  creditor  to  aa 
action  for  suing  contrary  to  the  covenant    To  this  it  may  be  replied, 
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that  liability  to  such  action  has  a  tendency  to  operate  and  to  fetter 
the  discretion  of  the  creditor  in  determining  whether  to  sue  the  debtor 
ornot     If  the  creditor  had  not  fettered  his  discretion  by  the  covenant, 
the  determination  or  exercise  of  the  discretion  would  be  regulated  by 
a  consideration  of  the  expediency  of  suing  the  debtor  under  any  ex- 
isting circumstances ;  but  the  existence  of  such  a  covenant  introduces 
a  new  and  important  circumstance,  operating  upon  the  expediency 
of  suing  or  not,  because  the  creditor  is  to  be  supposed  to  be  stimu- 
lated by  views  of  his  own  interest  merely,  but,  by  reason  of  the  exist- 
ence of  the  covenant,  he  has  to  estimate  the  possible  conseqaence, 
in  point  of  damages,  for  breach  of  the  covenant,  against  the  possible 
advantage  of  suing ;  and  the  evil  likely  to  result  from  the  former  may, 
ia  his  estimation,  outweigh  the  advantage  to  be  derived  from  the 
latter ;  and  it  is  not  beyond  doubt  that  the  state  of  things  created  by 
the  creditor  has  changed  the  situation  of  the  surety,  and  deprived 
him  of  an  advantage  which  he  would  otherwise  have  enjoyed.     In 
Addition,  it  may  be  remarked,  that  there  being  an  express  covenant 
not  to  sue  but  in  certain  events,  and  that  entered  into  upon  a  good 
consideration,  although  such  covenant  could  not  be  pleaded  in  bar  of 
tn  action  at  law,  it  is  by  no  means  clear  that  the  action,  contrary  to 
the  covenant,  might  not  be  restrained  by  equity.     The  reservation  of 
the  remedies  against  the  surety  does  not  affect  the  view  of  the  ques- 
tion I  have  presented.     I  have  been  considering  the  case  in  regard  to 
the  covenant  not  to  sue  Bowers,  but  there  is  an  additional  point  as  it 
relates  to  the  other  debtor,  Mrs.  Harris ;  all  that  has  been  said  hitherto 
necessarily  applies  to  her  equally  as  to  Bowers,  as  Mrs.  Harris  could 
only  be  sued  tor  conformity  when  it  should  be  right  to  sue  Bowers. 
But  the  point  peculiarly  referable  to  Mrs.  Harris  is,  whether,  although 
the  power  is  reserved  to  join  Mrs.  Harris  as  defendant,  for  conformity, 
in  any  action  which  might  be  brought  against  Bowers,  the  plaintiffs 
have  altogether  precluded  themselves  from  enforcing  payment  and 
ntisfaction  of  the  debt  by  execution  against  her  person  and  property. 
Mrs.  Harris,  by  arrangement  with  the  plaintiffs  and  Bowers,  retired 
&om  the  partnership,  and  assigned  her  interest  in  the  partnership  to 
Bowers;    and,  as  the  consideration  for  her  so  doing,  the  plaintiffs 
entered  into  certain  covenants  with  her,  which  may  give  rise  to  a 
serioos  question  of  construction.     It  is  plain  that  one  object  of  the 
vrangement  was  the  complete  discharge  of  Mrs.  Harris  from  the 
phuntiffs'  debt,  and  that  her  connection  with  that  debt  was  only  pre- 
served for  the  collateral  security  of  preserving  the  power  in  certain 
tvenis  of  suing  Bowers,  and  of  preserving  the  liability  of  the  surety ; 
tnd  the  que^on  is,  whether  it  is  consistent  with  the  intention  of  the 
parties,  and  the  good  faith  of  the  contract,  that  Mrs.  Harris  should  in 
anv  event  be  rendered  liable  to  an  execution  for  this  partnership  debt, 
either  at  the  suit  of  the  plaintiffs  themselves,  whether  suing  at  the 
request  of  the  surety  or  in  exercise  of  their  own  discretion,  or  at  the 
.  »ait  of  the  surety. 

I  need  not,  in  this  court,  cite  any  authority  in  support  of  the  prop- 
osition, that  at  law  and  in  equity  every  contract  is  to  be  construed, 
wkI  effect  given  to  it,  according  to  the  intention  of  the  parties,  to  be 
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collected  from  every  part  of  the  contract,  and  not  according  to  any 
particular  words  or  sentences  to  be  found  in  it,  which,  taken  inde- 
pendently, might  import  an  intention  different  from  that  which  is  tr 
be  collected  from  the  whole  of  the  contract.  A  decision  strongly 
illustrative  of  this  principle,  and  which  contains  many  authorities,  is 
Solly  V.  Forbes,  2  Br.  &  B.  38,  often  cited  for  other  purposes.  In  this 
case  the  remedy  against  the  surety  is  reserved  in  terms  as  strong  as 
any  that  could  be  devised  for  that  purpose ;  but,  however  strong  the 
terms  of  that  reservation  may  be,  they  must  be  construed  in  subor- 
dination te  that  which  shall  be  found  to  be  the  general  intent  of  the 
parties,  as  collected  from  the  whole  contract ;  and  it  may  be  aigued 
with  considerable  effect,  that  the  general  intent  of  the  contract  was, 
that  whatever  remedies  might,  in  form,  be  reserved,  either  directly,  or 
incidentally,  or  circuitously,  against  Mrs.  Harris,  such  reservation  vrss 
retained  with  other  objects  and  views  than  to  make  her  amenaUe  to 
the  payment  of  the  debt  by  execution  against  her  personal  property, 
either  at  the  suit  of  the  plaintiff,  or  at  the  suit  of  the  surety.  Mra? 
Harris  might  be  joined  in  legal  proceeding,  for  conformity ;  but  it  may 
be  matter  of  very  serious  doubt  whether  it  was  the  intention  of  the 
parties  that  that  proceeding  should  be  made  available  to  enforce  pay- 
ment from  her.  This  question  has  also  two  aspects.  The  first,  in 
the  event  of  the  plaintiffs  suing  Bowers  and  Mrs.  Harris,  at  the  re- 
quest of  the  surety ;  could  the  plaintiffs  enforce  in  any  such  suit 
payment  from  Mrs.  Harris  by  execution  ?  It  may  be  admitted,  that, 
in  terms,  Mrs.  Harris .  has  not  been  released ;  and  although  all  cove- 
nants not  to  sue  will  not  always  operate  as  a  release,  yet  a  covenant 
not  to  sue  at  all  does  enure  as  a  release ;  and  supposing  the  effect 
of  the  contract  in  this  case  to  be,  that  the  plaintiffs  have  altogether 
excluded  themselves  from  enforcing  payment  or  satisfaction  of  their 
debt  by  execution  against  Mrs.  Harris,  may  not  the  effect  be  to  pre- 
clude them  from  levying  execution  even  at  law,  or  at  all  events  to 
prevent  them  in  eqmty  ?  Mrs.  Harris  might  have  difficulty  in  avail- 
ing herself  of  the  restriction  at  law,  because  the  contract  authorizes 
them,  the  plaintiffs,  to  proceed  to  judgment,  and  after  judgment  the 
defendant  has  no  day  in  court  to  plead.  But  supposing  the  effect 
of  the  contract  to  be,  that  Mrs.  Harris  was  never  to  be  liable  at  all 
to  pay  the  debt,  of  course  Mrs.  Harris  might  bring  an  action  for  the 
breach  of  that  contract,  in  which  she  would  be  entitied  to  recover 
damages  to  the  full  amount  of  the  sum  levied ;  and  it  is  a  general 
rule  of  law,  that  where  the  full  amount  which  a  plaintiff  can  recover  • 
in  one  action  may  be  recovered  back  again  between  the  same  parties 
in  another  form  of  action,  the  grounds  upon  which  the  right  exists  to 
recover  the  amount  back  again  may,  in  order  to  prevent  multiplicity 
and  circuity  of  action,  be  pleaded  in  bar  of  the  maintenance  of  the 
first  action.  Although,  for  the  reason  suggested,  Mrs.  Harris  might 
have  some  diflSculty  in  availing  herself,  in  pleadiifig,  of  this  principle 
at  law,  it  is  not  impossible,  as  the  courts  of  law  exercise  a  summary 
jurisdiction  in  preventing  executions  from  being  levied  against  good 
faith,  that  relief  might  be  obteined  by  her  on  motion;  but  at  all 
events  it  would  be  difiicult  to  establish,  that  relief  might  not  be 
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obtained  in  equity,  because  in  such  a  view  of  the  contract  the  sitaa- 
tioD  of  the  surety  would  be  most  materially  affected  by  the  loss  of  the 
equitable  right  of  compelling  the  creditor  to  obtain,  by  execution, 
Batisiaction  of  the  debt  from  Mrs.  Harris.  It  would  be  no  answer, 
that  the  surety  herself  might  sue  Mrs.  Harris,  and  issue  execution, 
because  the  general  principle,  that  any  alteration  made  in  the  conr 
dition  and  rights  of  the  surety,  operates  as  his  discharc^e ;  and,  in  the 
case  suppos^  the  situation  of  the  surety  is  materially  altered.  In 
an  action  by  the  creditor,  he  must  be  supposed  to  have  at  his  com- 
mand the  proof  of  his  debt,  and  upon  that  proof  verdict  and  judgment 
would  follow,  and  of  course  execution ;  but  if  the  surety  sues,  the 
means  of  proof  by  such  surety  of  the  original  debt  is  by  no  means 
to  be  presumed  to  be  in  his  power,  and  he  must  be,  to  a  certain  ex- 
tent, dependent  upon  others  to  establish  such  proof;  and  in  the  sure- 
^8  action  the  original  suretyship  and  payment  must  be  added  to  the 
|Hoof  of  the  original  debt  The  remedy  of  the  sure^,  therefore,  as 
affdnst  the  debtor,  woald  be  materially  affected.  Further,  if  the 
effect  of  the  contract  and  the  intention  of  the  parties  was,  that  pay- 
ment should  never  be  enforced  against  Mrs.  Harris,  and  if  an  action 
by  the  creditor  against  the  surety  would  subject  her  to  that  conse- 
qoence,  equity  would  probably  restrain  the  action  against  the  surety, 
and  the  matter,  which  would  restrain  an  action  by  the  plaintiSs 
against  Mrs.  Homan,  would  equally  be  an  answer  in  the  present  suit, 
or,  if  the  present  suit  be  successful,  Mrs.  Homan  would  be  entitled  to 
sne  Mrs.  Harris  to  judgment  and  execution.  Mrs.  Harris's  death 
has  no  effect  upon  this  question.  Upon  an  attentive  consideration 
of  the  whole  contract  between  the  plaintiffs  and  Mrs.  Harris,  I  do 
not  think  it  by  any  means  clear  that  it  is  consistent  with  the  intention, 
of  the  parties,  to  be  collected  from  that  contract,  that  payment  should 
be  enforced  from  Mrs.  Harris  by  execution ;  and  it  is  not  necessary 
upon  this  occasion  to  say  more  than  that  the  effect  of  the  plaintiffs' 
dealings  with  the  principal  debtors,  upon  the  liability  of  the  surety,  is 
rabject  to  doubt  The  general  position,  that  a  discharge  of  the  prin- 
cipal debtor  does  not  relieve  the  surety  from  his  liability  when  the 
remedy  against  the  surety  is  reserved,  seems  to  be  consiaered  as  es- 
tablished at  law'and  in  equity ;  but  I  do  not  recollect  any  case  where 
the  effect  has  been  considered  of  the  surety  being  deprived  of  the 
equitable  remedy  of  compelling  the  creditor  to  sue  the  debtor;  or 
thiat  it  has  ever  been  decided,  that,  under  a  reservation  of  the  reme- 
dies against  the  surety,  the  creditor  can  maintain  an  action  against 
the  d^tor  contrary  to  his  dischaige  and  release,  because  such  action 
was  brought  at  the  desire  and  for  the  benefit  of  the  surety ;  or  that 
the  creditor  depriving  himself  for  a  time  of  the  discretion  to  sue  or 
not,  or  still  more  of  a  release  or  discharge,  express  or  implied,  of  the 
debtor,  in  no  way  prejudices  or  affects  the  rights  or  remedies  of  the 
sorety.  Assuming,  for  the  present  purpose,  as  the  master  of  the  rolls 
did  assume,  that  it  is  the  law  of  this  court,  that  if  the  remedies  are 
reserved  against  the  surety,  the  liability  of  the  surety  b  not  discharged 
by  an  arrangement  between  the  creditor  and  the  debtor,  which  doep 
not  aUer  the  rights  and  position  of  the  surety  in  regard  to  his  credited 
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or  debtor,  it  still  remains  to  be  considered  in  this  case,  as  it  mnst  in 
each  individual  case,  whether  the  arrangement  between  the  creditor 
and  debtor  did  in  law  or  equity  affect  the  surety  and  his  rights ;  and 
whether  the  reservation  of  remedy  against  the  surety  is  such,  as  that 
the  liability  of  the  surety  may  be  enforced  to  its  full  extent,  c5on- 
sistently  with  the  compact  between  the  creditor  and  the  debtor ;  and 
in  this  particular  case  I  have  expressed  my  opinion  that  the  question 
is  attended  with  considerable  doubt  The  remaining  ground  of  ob- 
jection is,  that  the  plaintiffs  have  extinguished  their  right  of  action 
against  the  principal  debtors  for  the  original  debt^  by  having  taken  a 
bond  from  Bowers  for  the  whole  of  their  debt  This  objection  bas 
not  been  so  much  pressed  befote  me  as  some  of  the  other  points,  but 
it  is  not  free  from  difficulty.  It  is  a  general  rule  of  law,  that  a  parfy, 
by  taking  or  acquiring  a  security  of  a  higher  nature  in  legal  operation 
than  the  one  he  already  possesses,  merges  and  extinguishes  his  legal 
remedies  upon  the  minor  security  or  cause  of  action ;  that  is  to  say, 
the  taking  a  bond  or  covenant,  or  the  acquiring  a  judgment  for  a  sim- 
ple contract  debt,  merges  and  extinguishes  the  simple  con^ct  In  this 
case  the  whole  debt  due  from  Harris  &  Bowers  to  the  plaintiffs  was 
17,448/.,which  debt  was  due  for  money  lent  and  money  paid,  and  for 
which  they  held  notes  and  bills  of  exchange  as  collateral  securities. 
A  bond  was  taken  from  Bowers  for  the  precise  amount  of  the  whole 
debt  The  question  is,  What  was  the  legal  effect  or  consequence  of 
taking  such  bond  ?  Was  the  liability  of  Bowers  for  the  money  paid, 
or  upon  the  notes  and  bills,  merged  and  extinguished  by  the  specialty 
security  so  taken  ?  Would  that  effect  follow,  independently  of  any 
contract  or  agreement  to  control  it?  The  answer  given  to  the 
objection  is,  that  the  parties  here,  by  express  declaration  and  agree- 
ment, provided  that  such  bond  should  be  deemed  and  taken  to  be  an 
additional  or  collateral  security  only  for  the  partnership  debt,  and 
should  in  no  wise  be  deemed  or  taken  to  be  a  release,  satisfaction,  or 
extinguishment  thereof,  or  of  the  liability  of  Mrs.  Harris,  and  that 
the  debt  should  be  payable  and  recoverable  by  the  same  remedies  as 
if  the  bond  had  not  been  taken ;  and  the  question  is,  if  the  parties 
have  by  this  provision  prevented  the  bond  from  operating  as  a  merger. 
There  are  no  doubt  cases  which  state  that  specialties  taken  for 
simple  contract  debts,  upon  an  agreement  that  the  same  shall  be 
taken  by  way  of  collateral  security  only,  shall  not  operate  to  merge 
or  extinguish  the  simple  contract  debt  Some  of  such  cases  refer  to 
bonds  given  by  third  persons,  in  which  case  the  debtor  did  not  join ; 
and  I  am  not  aware  of  any  case,  where  a  specialty  has  been  given 
by  a  sole  debtor,  or  one  of  several  joint  debtors,  in  which  the  legal 
effect  of  such  bond,  as  a  mei^r  of  the  simple  contract  debt,  has  been 
controlled  or  defeated  by  the  agreement  of  the  parties ;  and  I  have 
some  difficulty  in  receiving  the  idea,  that  it  is  competent  to  parties, 
by  agreement,  to  control  any  such  legal  effect  I  have  no  difficulty 
in  understandiing,  that  where  a  security  is  taken  from  a  third  person, 
and  it  is  a  question  of  intention  whether  such  specialty  was  taken  in 
satisfaction  of  the  debt  or  as  additional  and  collateral  security,  it  is 
competent  to  the  parties,  by  agreement,  to  state  the  true  charact^  of 
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the  transaction.  But  stich  a  case  stands  qtdte  indiependent  of  tiia 
principle,  because  in  such  cases  there  was  no  simple  conti'act  debt 
due  from  the  third  party,  the  remedy  upon  which  could  merge  in  the 
specialty,  nor  in  any  specialty  accepted  from  the  original  debtor,  to 
give  a  higher  remedy  to  the  creditor.  But  in  this  case  there  was  a 
debt  due  upon  simple  contract  from  Bowers  &  Harris,  and  for  that 
simple  contract  debt  Bowers  gave  a  specialty,  and,  of  necessary  con* 
sequence,  a  higher  remedy ;  and  if  the  simple  contract  remain,  I  sec 
no  reason  why  the  creditor  might  not  sue  upon  bot^,  which  I  think 
would  not  be  consistent  with  the  general  principles  of  law.  The 
effect  of  the  cases  upon  this  subject  may  be  somewhat  uncertain. 
The  case  of  Solly  v.  Forbes,  2  Br.  &  B.  88,  has  been  cited  as  a  legal 
determination  that  the  effect  of  instruments  which,  in  terms,  pur- 
ported to  be  releases,  might  be  controlled,  and  prevented  m>m 
operating,  where  either  the  parties  expressly  agreed  that  it  should  not 
do  so,  or  the  intention  that  it  should  so  operate  has  been  negatived 
by  the  whole  contents  of  the  instrument.  But  it  must  be  remarked, 
that  in  Sollf/  v.  Forbes,  and  in  the  other  ca^es  to  the  same  effect,  it  was 
not  held  that  the  ordinary  legal  effect  might  be  restrained  or  precluded 
by  the  agreement  of  the  parties,  but  that  the  instruments,  being  con* 
stmed  according  to  the  intent  of  the  parties,  either  did  not  amount 
to  releases,  or,  as  in  Solly  v.  Forbes,  to  a  qualified  release  only,  and 
in  other  cases  only  to  covenants  not  to  sue ;  and  those  decisions  are 
rather  in  confirmation  of  the  general  principle  than  otherwise.  In 
Twopenny  v.  Young,  3  B.  &  Cr.  206,  the  instrument  pleaded  in  bar  con* 
tained  no  covenant,  and  gave  no  right  of  action  whatever,  and  there- 
fore could  not  operate  as  a  merger.  This  application  of  the  rule  of 
construing  instruments  according  to  the  intention  of  the  parties  has 
greatly  expanded  in  modem  times,  with  the  object  of  giving  effect  to 
instruments  according  to  the  intention  of  the  parties,  without  infrin- 
ging the  general  rules  of  law,  namely,  that  rule  which  declares  condip 
tions  are  void  which  are  repugnant  to  the  grant  or  instrument ;  and 
that  instruments  are  to  be  construed  accordimg  to  the  intention  of  the 
parties,  where  that  could  be  done  without  in^nging  the  rules  of  law. 
The  infringement  of  this  rule  is  avoided  by  the  corurt,  in  construction, 
rejecting  the  ordinary  well-known  legal  meaning  of  the  terms  of  the 
instruments,  and  ascribing  a  meaning  to  those  terms,  and  a  sense 
consistent  with  the  general  intent  of  tibe  parties,  as  collected  from  the 
whole  instrument  No  case  hsis  been  cited  where,  upon  the  whole 
contents  of  the  instrument,  it  could  operate  only  as  a  release  <» 
specialty.  Its  legal  effect  has  been  controlled  by  the  agreement  of 
the  parties.  The  general  rule  is  clearly  laid  down  in  all  the  text 
books,  and  ^in  Bassett  v.  Wood,  Litt  17,  cited  in  Vin.  Ab.,  tit  ^  Ex- 
tinguishment," B.  pi.  8,  where  it  was  held,  that  a  creditor,  accepting 
a  statute  from  a  joint  debtor,  discharged  the  co-debtors.  And  in 
Everard  v.  Heam,  Litt  190,  reported  ako  in  18  Vin.  Ab.  352,  and  in 
Bac.  Ab.  tit  ^  Release,"  O.  pL  5,  p.  625,  that  a  release  to  one  of 
several  obligors  releases  all  the  obligors,  and  a  proviso,  that  the  other 
obligors  shall  not  take  advantage  of  it,  is  void ;  and  to  avoid  that 
consequence  it  was,  that  in  Solly  v.  Forbes  the  court  held  the  instru- 
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ment  not  to  be  a  release.  The  proviso  in  BmscU  ▼.  Wood  manifested 
beyond  doubt  that  it  was  not  intended  the  co-debtors  should  be  dis- 
charged ;  but  the  court  rejected  such  intention  as  repugnant  to  the 
rules  of  law,  that  a  release  of  one  should  not  enure  to  the  discharge 
of  all,  and  therefore  disregarded  the  intention.  In  this  case  the  bond 
is  a  distinct  instrument  given  by  one  of  the  debtors  to  the  creditors, 
perfect  in  all  its  parts  as  a  bond  —  giving  all  the  rights  and  remedies 
which  a  bond  could  have  by  law,  and  having  no  terms  or  conditions 
contained  in  it  limiting  or  restraining  its  eiiect;  and  it  has  not  been 
attempted  to  arrae  that  the  parties  did  not  intend  that  it  shoold 
operate  as  a  bond,  and  be  available  for  all  legal  purposes,  as  such,  to 
the  plaintiffs;  but  what  they  sought  to  accomplish  was,  that  the 
plaintiiis  might  acquire  the  security  and  advantage  of  a  specialty,  but 
agree,  that,  by  a  separate  independent  instrument,  to  which  the  bond 
in  no  respect  refers,  the  bond  should  not  have  the  legal  consequence 
and  effect  which  the  law  imperatively  attaches  to  it.  It  was  to  be 
a  bond,  but  without  the  inseparable  incident  of  extinguishing  the 
lower  remedy  against  the  obligor  for  the  simple  contract  debt;  and 
for  this  purpose  it  is  declared,  not  in  the  bond,  but  in  a  separate  in- 
strument, that  the  bond  should  be  deemed  a  collateral  security  only, 
and  that  aU  remedies  should  remain  for  the  simple  contract  debt  as  if 
the  bond  had  not  been  taken.  Whether  the  parties  have  succeeded 
in  obtaining  the  benefit  of  the  bond,  and  excluding  the  ordinary  legal 
consequence  of  extinguishing  the  simple  contract  remedy,  may  pos- 
sibly be  a  question  at  the  hearing  not  unaccompanied  with  difficulty. 
Many  of  the  points  which  have  been  argued  before  me  do  not  appear 
to  have  been  pressed  upon  the  attention  of  the  master  of  the  rolls, 
who,  notwithstanding,  appears  to  have  acceded  to  the  application  re- 
luctantly. I  am  of  opinion  that  the  case  upon  the  whole  reccMrd  pre- 
sents too  much  doubij  as  to  the  plaintiffs'  right  to  a  decree,  to  war- 
rant the  possession  of  the  property  being  disturbed.  It  is  unneces- 
sary to  do  more  than  to  state  that  the  granting  a  receiver  is  a  matter 
of  discretion,  to  be  governed  by  a  view  of  the  whole  circumstances 
of  the  case,  one  most  material  of  which  circumstances  is,  the  proba- 
bility of  the  plaintiifs  being  ultimately  entitled  to  a  decree.  In  this 
case  many  of  the  important  points  arise  upon  the  construction  of  the 
deeds,  and  not  upon  disputed  facts ;  and  I  repeat,  that,  in  my  opinion, 
that  construction  is  attended  with  too  much  doubt  and  difficulty  to 
entitle  the  plaintiffs  to  a  receiver.  The  order  must,  therefore,  be 
discharged. 
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Ex  parte  Morrison,  in  re  The  Oxford  and  Worcester  Extension 
AND  Chester  Junction  Railway  (with  Branches  to  Shrews- 
bury   AND    NoRTHWICH)    COMPANY.^ 

Febroaty  8,  1851. 

Joini'Stock  Companies  Windinff-up  Acts — Contributory  —  Managing 

Committee-man^ 

P.  M^  a  memb«r  of  the  managing  committee  of  a  provisionaUj  registered  railMray  coApaftij, 
had  allotted  to  him  and  accepted  100  shares.  At  a  meeting  of  the  managing  committee, 
at  which  P.  M.  was  president,  an .  instmction  was  ^ven  to  the  allotment  committee  to 
allot  the  shares  acconling  to  a  scheme,  bj  which  500  shares  were  reserved  to  each  member 
of  the  managing  committee.'  A  report  was  made  by  the  Secretary  at  a  subsequent 
meeting,  that  the  allotment  committee  had  allotted  the  shares  aeoonung  to  the  scheme. 
No  entry  appeared  in  the  allotment  book  of  the  allotment  of  the  500  shares  to  each  man- 
&^ng  oommittee-man.  Und^r  an  order  fbr  winding  up  the  company,  the  master  placed 
&  name  of  P.  M.  on  the  list  of  oontributories  for  100  shares,  and  afterwards  fbr  500  mora 
shares.  Oa  appeal  from  this  decision  as  to  the  500  shares,  if;  was  held  that  his  name 
should  remain  tot  400  of  them,  besides  the  original  100,  in  respect  of  wMch  no  appeal 


This  was  a  motion  by  way  of  aji^al  from  the  dedsion  of  Sir 
George  Rose,  the  master  charged  with  the  winding-ap  of  the  afiairs; 
of  the  above-mentioned  company,  by  Nvhieh  the  naihe  oif  the  bppeHsUiti 
Mr.  Peter  Morrison,  had  been  iiicluded  in  the  Hst  of  contributories  of 
tte  company  as  a  contributory  without  qualification  in  respect  of 
500  shares,  and  which  500  shares  were  a  bortidn  of  a  large  num* 
b^  of  shares  alleged  to  have  been  reiieryea  for  the  members  of  the 
managing  committee  of  the  company.  The  motion  sought  that  sudk 
decision  might  be  reversed,  and  that  the  tmme  of  the  appellant  might 
be  struck  out  of  such  list  of  contributories  in  respect  of  these  SOO 
shares,  or  that  the  court  would  make  such  other  order  in  the  matter 
as  might  seem  right  The  facts  were,  that  Mr.  Morrison  was  one  of 
the  promoters  of  the  company,  ahd  with  his  consent  was  appointed 
a  member  of  the  provisional  committee,  at  the  first  appointment  of 
tiiat  committee.  On  the  11th  of  September,  1845,  Mr.  Morrison  waa 
appointed  a  member  of  the  managing  committee,  and  on  the  15th  of 
the  same  month  he  was  appointed  a  member  of  the  committee  for 
engineering  purposes.  On  the  same  11th  of  September,  1845,  an 
allotment  committee  was  appointed,  to  superintend  the  allotment  of 
shares,  but  of  this  committee  Mr.  Morrison  was  not  a  member.  Prior 
to  the  10th  of  October,  1845, 100  shares  were  allotted  to  Mr.  Morrison, 
as  a  member  of  the  company,  and  on  the  6th  of  December,  1845,  he 
executed  the  parliamentary  contract  and  subscribers'  agreement  in 
respect  of  such  shares ;  but  he  never  pedd  any  deposit  thereon.  At  a 
meeting  of  the  finance  and  allotment  committee  on  the  10th  of  Oc- 
tober, 1845,  the  two  committees  having  voted  themselves  competent 
as  a  quomm  to  consider  the  general  business  of  the  company,  it  was 
"  Resolved,  that  the  committee  of  allotment  be  requested  to  make  the 
allotment  in  accordance  with  the  accompanying  scheme,  and  that  the 
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capital  of  the  company  be  reduced  to  100,000  shares,  in  accordance 
therewith."  The  scheme  contained  a  statement  of  the  proposed  dis- 
tribution of  the  shares,  and  in  it  were  the  following  entries :  — 

"  To  be  issued  to  — 

107  provisional  committee,  less 
16  managing  committee. 

91  a  100  each       9100." 

And— 

"  Reserve.  Shares. 

"  16  managing  committee,  a  600 8000 

Provisional  committee,  a  150        13,650 

Promoters       3000." 

Mr.  Morrison  was  chairman  at  the  meeting  at  which  the  resolution 
before  mentioned  was  passed.  Upon  the  scheme  was  written  the 
word  "  carried,"  and  was  signed  with  the  initials  of  Mr.  Mocrison  and 
two  other  members  of  the  committee.  At  a  meeting  of  the  com- 
mittee of  management  on  the  2l8t  of  October,  1845,  me  minutes  of 
the  former  meeting  were  confirmed,  and  the  secretary  reported  that 
the  committee  of  aUotment  had  completed  the  allotment  of  the  shares, 
and  in  doing  so  had  carried  out  the  views  of  the  managing  committee, 
as  conveyed  to  them  at  the  last  meeting.  The  minutes  of  this  meet- 
ing were  signed  by  Mr.  Morrison  as  deputy  chairman.  No  minute 
book  was  kept  by  the  allotment  committee ;  but  the  shares  allotted 
were  entered  in  an  allotment  book,  and  in  that  book  Mr.  Morrison's 
name  appeared  as  the  allottee  of  100  shares,  and  no  more.  Mr.  Mor^ 
rison's  name  was  put  upon  the  list  of  contributories  for  the  100  shares. 
In  July,  1850,  the  official  manager  applied  to  the  master  to  place  Mr. 
Morrison's  name  on  the  fist  in  respect  of  the  500  shares  mentioned  in 
the  before-stated  scheme ;  but  Sir  George  Rose  then  declined  to  do 
so.  The  case  was  brought  before  him  a  second  time  on  the  23d  of 
November  following,  when,  after  consideration,  he  directed,  on  the  2d 
of  December,  that  Mr.  Morrison's  name  should  be  placed  on  the  fist 
of  contributories  in  respect  of  the  500  shares. 

Daniely  {oT  the  motion,  cited  HutUm  v.  Infill,  2  H.  L.  C.  596;  1  Eng. 
Rep.  13,  and  Ex  parte  Davis^s  Executors^  15  Law  T.  541. 

Boundell  Palmer  and  Cairns,  for  the  official  manager,  supported  the 
master's  decision. 

Knight  Bruce,  V.  C.  I  think  I  must  treat  this  as  not  wholly 
inchoate,  or  merely  as  an  intended  transaction,  but  as  one  that  was 
completed.  I  must,  upon  the  evidence,  consider  Mr.  Morrison  as 
having  completely  accepted  the  500  shares.  If  Mr.  Morrison  was 
not  a  provisional  committee-man,  he  was  not  so  because  he  was 
something  more.  It  would  be  frivolous,  or  more  than  frivolous,  to 
say  that  what  is  true  of  a  provisional  committee-man  with  reference 
to  UpJUTs  Case,  is  not  also  at  least  as  true,  if  there  can  be  a  difference  in 
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troth,  of  a  managing  committee-man,  which  Mr.  Morrison  was.  I 
think,  therefore,  that  I  should  troly  and  substantially  be  contradicting 
l^ffilPs  Case  if  I  were  not  to  say  that  Mr.  Morrison  is  to  stand  ai  a 
shareholder  for  500  shares  altogether.^ 

An  order  was  ultimately  taken,  that  Mr.  Morrison's  name  should 
stand  on  the  list  in  respect  of  400  of  the  500  shares,  and  that  he  should 
pay  the  costs  of  the  motion,  not  exceeding  20L 


Ex  parte  Holbce,  in  re  The  North  of  England  Joint-stock  Bank- 
ing Company.* 

March  29,  1851. 

hint-Stock  Chmpames  Winding^p  Acts —  Transfer  of  Shares  — 

Contributory. 

The  holder  of  shares  in  a  joint-stock  banking  company,  in  Jannarj,  1847,  transferred  them  , 
to  another  person.  Before  the  transfer,  baumce  sheets  of  the  accounts  up  to  the  end  of 
1845  and  1846  were  completed,  firom  which  it  was  made  to  appear  that  there  had  been 
considerable  profits  in  those  years.  Four  months  after  the  transfer  the  bank  suspended 
,  payments,  and  subsequently  an  order  for  winding  up  its  affairs  was  made.  Before  the 
master  a  witness  was  produced  who  had  prepared  the  balance  sheets,  and  who  deposed 
that,  in  fact,  there  had  been  considerable  losses  in  1845  and  1846 ;  but  the  master  refused 
to  place  the  transferrer  of  the  shares  on  the  list  of  contributories.  The  official  managers 
appealed,  but  the  court  affirmed  the  master's  decision,  holding  that  he  was  not  liable  for 
loraes  previous  to  the  date  of  the  transfer. 

This  was  a  motion,  on  behalf  of  the  official  managers  of  the  North 
of  Elngland  Joint-stock  Banking  Company,  that  the  decision  of  Mr. 
Fairer,  the  master  charged  with  the  winding  up  of  its  affairs,  whereby 
he  had  excluded  the  name  of  Thomas  Holme  from  the  list  of  con- 
tributories, as  a  contributory  liable  to  contribute  to  the  losses,  if  any, 
sustained  by  the  company  up  to  the  2l8t  of  January,  1847^  or  other 
the  period  of  his  ceasing  to  be  the  holder  of  forty-eight  shares  of  lOOL 
each,  might  be  reversed,  and  that  the  name  of  the  said  Thomas  Holme 
might  be  inserted  in  the  list  of  contributories,  as  a  contributory  liable 
to  contribute  to  the  losses,  if  any,  sustained  by  the  company  up  to 
the  2l8t  of  January,  1847,  or  other  the  period  of  his  ceasing  to  be  the 
holder  of  forty-eight  shares  of  lOOL  each  in  the  company.  The  cir- 
cumstances of  the  case  will  appear  firom  the  judgment  ot  the  master, 
which  refers  to  the  clauses  of  the  deed  of  settlement  relative  to  the 
transfer  of  shares,  and  to  the  making  up  of  balance  sheets  of  the  affairs 
of  the  company.  The  former  was  the  26th  clause,  and  is  as  follows : 
"  Whenever,  by  any  means  whatsoever,  any  shares  shall  become  ac- 
tually forfeited,  or  shall  be  duly  and  effectually  transferred  to  a  new 

1  There  was  a  good  deal  of  complication  in  the  statement  of  the  case.  Mr.  Mor- 
rMoo's  name  appeued,  in  fact,  for  600  shares,  (nameljr,  the  100  and  the  500 ;)  and  the 
coart,  daring  tne  argument,  seemed  to  intimate  an  opinion  that  the  whole  transaction 
was  intend^  as  one,  and  that,  in  fact,  the  100  was  intended  to  be  included  in  the 
rer  number. 
15  Jot.  347.  ^  , 
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holder^  then  and  in  such  oaae,  aad  not  before,  the  respoiraibiliiy  of  the 
previous  holder,  as  a  member  of  the  company  in  respect  of  such  shares, 
shall  (so  far  as  the  law  will  in  that  behalf  allow)  cease  and  determine, 
and  such  previous  holder  shall  be  exonerated  and  released  from  aU 
subsequent  claims,  demands,  and  obligations  in  respect  of  ihe  same 
shares,  and  from  all  future  observance  and  performance  of  the  cov- 
enants, conditions,  stipulations,  and  agreements  in  the  deed  of  settle- 
ment contained  in  respect  of  the  same  shares ;  provided  nevertheless, 
that  nothing  in  this  article  contained  shall  extend,  or  be  construed  to 
extend,  to  release  the  previous  holder  of  shares  so  forfeited  or  trans- 
ferred as  aforesaid  from  his  proportion  of  the  losses,  if  any,  sustained 
by  the  company  up  to  the  period  of  his  ceasing  to  be  such  holder  as 
aforesaid."  The  dause  45,  respecting  the  beJance  sheets,  is  this :  '^ At 
every  half-yearly  general  meetmg  of  the  company,  the  directors  shall 
exhibit  to  the  shareholders  assembled  such  a  balance  sheet  as  they 
are  required  to  prepare  by  the  69th  article  of  these  presents,  and  such 
a  statement  of  the  probable  amount  of  the  losses  to  be  apprehended 
from  the  subsisting  accounts  or  engagements  of  or  with  the  company, 
and  generally  of  the  state  and  progress  of  the  affairs  of  the  company 
up  to  the  30th  day  of  June  and  the  31st  day  of  December  immediately 
preceding  such  meeting,  as  the  directors  shall  deem  expedient  far  the 
interest  of  the  company  to  be  made  public;  and  every  such  balance 
sheet  shall  be  binding  and  conclusive  on  all  the  shareholders,  their 
executors,  adminislrators,  and  assigns,  unless  some  error  shall  be  dis- 
covered therein  respectively  before  the  next  half-yearly  general  meet- 
ing, and  in  that  case  such  error  only  shall  be  rectified."  The  judgment 
of  the  master  was  dated  on  the  28th  of  January,  1851,  and  was  as 
follows:  << Application  of  the  official  managers  to  include  Thomas 
Holme,  as  liable  to  losses  under  the  26th  article  of  the  deed  of  settle^ 
ment  Thomas  Holme  signed  the  deed  of  settiement  in  respect  of 
shares  amounting  to  thirty,  and  subsequentiy  he  acquired  eighteen 
other  shares.  On  the  21st  of  January,  1847,  he  transferred  these 
forty-eight  shares  to  Mary  Aitchison,  having  received  dividends  <x 

Erofits  which  became  payable  up  to  that  day.  The  sum  of  255L 145. 
as  been  paid  by  Mrs.  Atchison  on  account  of  the  calls  made  under 
this  reference ;  and  Samuel  Hedley,  by  his  affidavit,  swears, '  that  he 
has  been  informed  and  believes  that  Mary  Aitchison  is  totally  unable 
to  make  any  further  payment  on  account  of  the  said  calls,  or  either 
of  them.' 

^  Under  these  circumstances  the  official  manager  applies  to  include 
the  tmnsferrer,  Thomas  Holme,  as  liable  to  losses  under  the  proviao 
in  the  26th  article  of  the  deed,  'that  nothing  in  this  article  con- 
tained shall  extend,  or  be  construed  to  extend,  to  release  the  previous 
hold^  of  shares  so  forfeited  or  transferred  as  aforesaid  from  his  pro- 
portion of  the  losses,  if  any,  sustained  by  the  company  up  to  the 
period  of  his  ceasing  to  be  such  holder  as  afores€dd.'  In  Hawthamfs 
Ca$e^  13  Jur.  77, 158,  he  was  included  in  the  list  as  liable  in  respect 
of  losses,  if  any,  sustained  by  the  company  up  to  the  period  of  his 
ceasing  to  be  a  holder  of  shares;  but  in  the  present  case,  Mr. 
Hohne  resbts  being  included  at  all,  upon  the  ground  that  at  the  time 


Digitized  by 


Google 


COURTS  OF  CHANCERY,  1850-61.  133 

Ex  jMrft  Hofane,  th  re  Tlie  North  <^  England  Joint-stock  Banking  Companj. 

lie  ceased  to  be  a  shareholder  the  company  had  not  incurred  any 
losses ;  and  in  support  of  that  proposition  he  relies  upon  the  reports 
of  the  directors,  and  mainly  upon  two  balance  sheets  ;  one  is  for  the 
year  ending  the  Slst  of  December,  1845,  by  which  it  is  made  to 
^^pear  that  tiiere  was  pro&t  for  that  year  amounting  to  9773/.  Is* 
UdL^  oat  of  which  a  half-year's  dividends,  amounting  to  3732/.  14^. 
Set,  were  paid ;  the  other  is  for  the  year  ending  the  31st  of  December, 
1846,  by  which  it  is  made  to  appear  that  there  was  a  profit  for  that 
year  amoanting  to  13,421/.  10^.  4d.,  out  of  which  a  half-year's  divi- 
dends, amounting  also  to  3732/.  14^.  3</.,  were  paid.  Messrs.  Holme 
and  Dees  have  filed  a  joint  affidavit  It  is  argued  on  behalf  of  Mr. 
Hdme,  that  these  balance  sheets  are,  by  the  terms  of  the  deed  of  set- 
tlement, conclusive  as  to  the  state  of  the  afiairs  of  the  bank  at  the 
conclusion  of  the  years  1845  and  1846.  The  official  managers  insist 
that  they  are  not  conclusive,  and  that  they  have  a  right  to  show  that, 
in  fact,  the  company,  on  and  prior  to  the  21st  of  January,  1847, 
had  incurred  very  heavy  losses,  and  for  that  purpose  they  have  filed 
an  affidavit  sworn  by  Samuel  Hedley,  who  at  the  opening  of  the 
bank  was  appointed  cashier,  in  March,  1835,  succeeded  to  the  office 
of  manager,  and  in  May,  1846,  became  managing  director,  and  so 
oontiiiued  until  the  stoppage  of  the  bank,  or  till  the  order  of  reference 
to  me,  and  is  now  employed  by  the  official  managers  as  a  clerk  in 
assisting  them  in  winding  up  his  company's  affairs.  This  person, 
who,  as  I  understand,  prepared  the  two  balance  sheets  which  I  have 
lefeired  to,  now,  bv  his  affidavit,  states,  that  if  the  truth  had  been 
toki  in  1845  and  1846,  it  would  have  appeared  that  the  bank  had  at 
that  time  incurred  enormous  losses,  and  that,  therefore,  the  represen- 
ta&>n8  so  made  were  in  substance  false.  That  may  be  so,  but  for 
the  purpose  of  the  present  application  I  shall  give  so  much  weight  to 
the  balance  sheets  which  he  prepared  as  to  consider  that  Mr.  Holme 
has,  prima  fade^  shown  that  no  losses  had  been  sustained  when  he 
ceased  to  be  a  shareholder,  and,  therefore,  I  shall  not  include  him  in 
the  list  of  contributories,  subject,  of  course,  to  the  right  of  the  official 
managers  to  apply  again,  when  they  may  be  in  a  situation  to  show 
that  losses,  in  fact,  had  been  sustained  on  the  21st  of  January,  1847 ; 
but  to  establish  that  result,  it  will  be  necessary  to  do  much  more 
than  file  an  affidavit  sworn  by  the  aforesaid  Samuel  Hedley.  J.  W. 
Fanrer.    January  28, 1851." 

Bacofij  for  the  motion,  relied  on  the  definition  of  the  word  "  con- 
tributory" in  the  Winding-up  Act  of  1848,  as  conclusive  of  the 
Mmj  of  Mr.  Hohne.  Hawthorn's  Case,  1  De  O.  &  S.  571,  1 
Kac  &  Q.  49,  sustained  the  same  view. 

[Kmgki  Brucej  V.  C.  If  I  put  Mr.  Holme's  name  on  the  list,  I 
should  be  saying  that  what  the  shareholders  have  done  is  not  con- 
chisive  upon  them  as  between  themselves  and  Mr.  Holme.] 

But  Mj.  Holme  was  a  shareholder  when  those  representations  of 
the  accounts  contained  in  the  balance  sheets  were  made,  and  it  can 
never  be  said  that  he  is  to  be  exempt  firom  the  consequences  by  the 
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mere  fact  of  having  shifted,  as  he  hoped|  his  liability  to  the  shonkkn 
of  another  person. 

/  V.  PrioTy  on  the  same  side.  If  the  balance  sheets  are  to  be  con- 
sidered as  conclusive,  it  will  appear  that  all  the  enormous  losses  of 
the  bank  took  place  between  the  last  of  the  two  accounts  and  the 
day  of  the  stoppage  of  its  business ;  that  is,  between  the  end  of  1846 
and  the  9th  of  M^h,  1847.  Such  a  state  of  circumstances  is,  if  not 
wholly  incredible,  hardly  possible ;  while,  notwithstanding  the  state 
of  the  affairs  of  the  bank  being  generally  involved,  it  is  quite  con- 
sistent that  in  these  particular  years,  1845  and  1846,  there  might  have 
been  a  profit  There  must,  however,  have  been  losses  long  before 
March,  1847,  or  the  enormous  deficit  at  that  time  could  not  be 
accounted  for.  Losses  generally  might  well  be,  while  profits  m^;ht 
be  made  at  particular  times.    OUaker  v.  Ltwender^  6  Sim. ! 


JEUmndeU  Palmer  and  BcAes^  for  Mr.  Holme,  weie  not  called  on. 

Knioht  Bruce,  V.  C.  This  gentleman  is  not  liable  for  any  loss 
incurred  after  be  ceased  to  be  a  shareholder ;  and  I  conceive  that  the 
mere  possibility  that  there  may  have  been  a  loss  sustained  before  he 
ceased  to  be  a  shareholder  does  not  give  a  right  to  jdaoe  his  name  on 
the  Usi  I  am  of  opinion  that  it  must  be  proved  of  persons  so  sitift- 
ated,  and  in  such  circumstances,  that  there  had  been  a  loss  8nstainf>d. 
before  the  period  in  question.  Mr.  Prior  has  sensibly  observed,  that 
it  is  almost  an  irresistible  inference,  fiK>m  the  nature  of  the  evidence, 
that  there  must  have  been  such  losses  at  the  particular  period  in 
question,  bv  the  stoppage  which  so  soon  occurred  and  the  kmentable 
wreck  which  ensued.  There  would,  however,  be  more  force  in  that,  I 
think,  but  for  the  circumstance  I  am  about  to  mention,  namely,  that 
between  these  disputants,  for  the  present  purpose,  the  balance  dieet 
immediately  before,  and  the  balance  sheet  immediately  after,  the 
time  Mr.  Holme  ceased  to  be  a  proprietor,  must  be  taken  to  be 
conclusive ;  that  is,  I  repeat,  as  between  the  disputants  and  f<»  the 
present  purpose.  I  cannot  say  that,  in  my  opinion,  a  case  has  been 
rfiovm  (or  Mr.  Holme's  name  being  put  on  the  list  of  oontiibatoriee. 
I  agree  with  the  master  in  paying  no  attention  to  BIr.  Medley's  affi- 
davit   The  motion  must  be  refiued  with  costs. 
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Vauohan  V.  BucK.i 
'  VibnMMfy  SI,  and  April  15,  1851. 

Eqvily  to  Settlement. 

An  order  had  been  made  for  payment  of  the  wife's  life  income  of  a  fimd  in  court  to  the 
jmabaad,  with  libertj  to  ^fplj-  The  hosband  separated  from  his  wife,  and  became  bank- 
rapt  The  husband  haying  besides  received  a  considerable  sum,  two  thirds  of  the 
income  were  directed  to  be  paid  to  the  wife,  the  other  third  to  the  assignees  of  the 
hosband.  , 

Henry  William  Vaughan,  by  his  will  dated  the  12th  of  May, 
1830,  willed  and  bequeathed  to  his  beloved  wife,  Elizabeth  Vaughan, 
the  whole  of  his  property  during  her  natural  life,  and  after  to  be 
equally  divided  between  his  surviving  children.  He  then  gave  cer* 
tain  legacies  to  his  children,  and  left  to  his  wife  a  certain  house,  and 
1000^  in  the  New  4L  per  Cents.,  1500^  in  the  SI.  per  Cent  Consols, 
6451.  in  tiie  Reduced  oL  per  Cent  Annuities,  and  30/.  per  annum  in 
the  Long  Annuities.  All  this  he  gave  to  his  wife,  with  the  residue 
aad  int^nest,  should  there  be  any.  The  testator  died  in  March,  1838, 
and  letters  of  administration  with  the  will  annexed  were  granted  to 
the  widow.  In  addition  to  the  property  mentioned  in  the  will,  the 
widow  became  entitled  to  2000/.  Consols,  which  had  been  purchased 
by  the  testator  in  their  joint  names.  In  December,  1889,  the  widow 
married  William  James  Buck,  without  any  settlement  beinc;  made. 
William  James  Buck  had  no  property  which  could  be  settled.  la 
1840,  a  suit  was  instituted  by  the  children  of  the  first  marriage,  and 
9000L  Consols,  1500/.  New  3/.  10«.  per  Cents.,  1590/.  Reduced,  and 
24/.  Long  Annuities,  were  transferred  into  court  by  Buck  and  his 
wife,  and  several  orders  were  made  in  the  matter ;  and  by  an  ordeir 
made  on  the  22d  of  April,  1843,  it  was  ordered,  that  after  payment 
thereout  of  certain  costs,  the  residue  of  the  cash  then  in  court,  and 
the  dividends  from  time  to  time  to  accrue  due  on  the  above-men* 
tioned  sums,  should,  as  and  when  the  same  should  become  due,  be 
paid  to  the  said  William  James  Buck  during  the  life  of  Elizabeth 
Buck ;  and  any  of  the  parties  were  to  be  at  liberty  to  apply  to  the 
court  as  there  should  be  occasion.  It  appears,  from  the  report  of  this 
ease  in  13  Sim.  404,  that  the  husband  bad  then  ill  treated  his  wife, 
and  maintained  her  in  a  manner  inadequate  to  her  fortune,  though 
they  were  living  together.  In  pursuance  of  this  order,  the  dividencui, 
amounting  to  about  270/.  a  year,  were  duly  paid  to  the  husband  tiM 
April,  18^.  In  June,  1850,  he  was  declared  a  bankrupt  The  wife 
now  presented  her  petition,  stating  sls  above  stated,  and  that  Buck 
had  tor  some  time  past  ceased  to  live  with  her,  and  had  not  con- 
tributed any  thing  towards  her  maintenance;  that  she  was  now 
resident  in  lodgings  in  very  distressed  circumstances,  and  in  great 
pecuniary  distress ;  and  the  petition  prayed  that  the  dividends  might 
for  the  future  be  paid  to  her  for  her  separate  use,  or  that  out  of  the 

1  15Jur.d4a 

Digitized  by  VjOOQIC 


13«  COURTS  OF  CHANCERY,  1850-61. 

Vaaghan  v.  Bock. 

funds  in  court  a  settlement  might  be  made  to  her  separate  use. 
Buck's  assignees  also  presented  a  petition  for  payment  of  the  divi- 
dends to  them,  and  both  petitions  came  on  together.  It  was  stated 
at  the  bar  that  Buck  had,  besides  the  income,  received  2000/.  of  his 
wife's  money,  derived  from  her  former  husband. 

Stuart  and  Steere^  for  Mrs.  Buck,  cited  Gardner  v.  Marshallj  14 
Sim.  575.  Green  v.  Otte,  1  Sim.  &  S.  250.  Gilchrist  v.  Catar,  1  De 
G.  &  S.  188.  WiUiams  v.  CaUow,  2  Vern.  752.  Oxenden  v.  Oxenr 
deuj  Id.  493.  Sturgis  v.  ChampneySy  5  My.  &  C.  97;  Macq.  H.  &  W. 
67.    EUiott  V.  CordeU,  5  Mad.  149. 

BetheU  and  Cole^  for  the  assignees.  The  wife  was  in  possession 
of  all  this  property  at  the  time  of  the  marriage,  and  it  then  vested  ia 
ber  husband ;  and  all  the  court  has  to  do  is  to  pay  it  to  the  party 
entitled.  When  property  accrues  to  the  wife  after  marriage,  it  is 
different,  and  the  court  requires  her  consent  before  it  can  pass  to  the 
iiusband;  and  if  the  husband  has  deserted  her,  and  become  bankrupt^ 
and  his  assignees  apply  to  the  court  to  get  moneys  outstanding,  the 
Court  will  impose  terms.  Here,  however,  the  husband  did  not  require 
the  assistance  of  the  court  to  get  the  money ;  it  was  in  his  power  at 
the  time  the  suit  was  instituted.  The  court  is  not  exeicisinff  aa 
equitable  jurisdiction  here,  but  is  simply  the  holder  of  the  fond. 
Beresford  v.  Hbbsony  1  Mad.  363.  There  is  no  case  in  which  the 
court  held  the  fund;  and  the  assignee,  coming  only  for  a  formal 
prder,  has  been  obliged  to  make  a  settlement.  Freeman  v.  FahrUe^ 
11  Jur.  457.  Oswell  v.  Proberty  2  Ves.  Jun.  680.  The  order  of  1848 
jfnust  be  removed  before  the  wife  can  apply.  The  assignees  are  pro- 
ceeding against  the  husband  only,  and  ask  for  whatever  he  is  entitled 
to  receive.  The  husband  might  continue  to  receive  this,  and  pay  tt 
over  to  the  assignees,  if  they  chose  to  allow  him  to  do  so. 

RogerSy  for  the  husband. 

Stuarty  in  reply.  If  thb  was  in  the  hands  of  a  third  party,  the 
court  would  be  the  administrator  of  it,  with  the  equities  attached. 
The  principle  on  which  the  husband  is  entitled  to  receive  the  wife's 
fnroperty  is,  that  he  maintains  her ;  that  is  the  consideration  he  gives ; 
and  when  he  fails  to  do  so,  the  consideration  fails.  Wilkinson  v. 
Charlesworthy  11  Jur.  644 ;  10  Beav.  470.  A*  law?  all  the  pa-operty  is 
Absolutely  the  husband's,  but  this  court  will  not  give  it  to  him  unless 
be  makes  some  provision  to  prevent  her  from  stejrving. 

Lord  Cran WORTH,  V.  C.  I  cannot  think  that  1  shall  accede  to  the 
proposition  of  Mr.  Bethel!  in  its  integrity,  that  the  doctrine  applies 
only  to  after-acqmred  property,  though  it  will  not  apply  to  property 
which  has  got  into  the  sole  control  ot  the  husband.  The  main  ques- 
tion is,  What  is  the  effect  of  that  order  ?  If  it  had  been  an  order  declar- 
ing the  husband  entitled  to  a  life  interest  during  the  Ufe  of  the  wife, 
then  Mr.  Bethell  would  be  right  in  saying  that  the  fact  of  the  assignees 
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baving  to  get  it  through  a  petition  would  not  have  mnch  effect  But 
the  question  is,  whether  the  true  meaning  of  the  vice  chancellor  of 
England's  order  was  not  this  —  that  there  being  a  fund  which  the  wife 
was  entitled  to  for  life,  it  should,  until  further  order,  be  paid  to  the  hus- 
band ;  and  then,  when  ihe  state  of  circumstances  no  longer  exists,  the 
court  will  interfere,  and  give  to  the  wife  the  whole  or  a  portion. 

April  15, 1851.  Lord  Cranworth,  V.  C,  after  stating  the  case,  said : 
My  decision  will  be  founded  on  very  short  and  intelligible  principles. 
It  is  clear  that  the  court  does  not  deal  with  a  fund  to  which  a  married 
woman  is  entitled  for  life  upon  the  same  principles  as  are  applicaUe 
to  the  case  of  absolute  property.  The  husband  is  only  entitled  to  it 
i^XMi  making  a  settlement,  on  what  terms  it  is  impossible  to  define,  but 
more  or  less  is  always  given  for  the  benefit  of  the  wife.  Not  so  tf 
the  wife  is  entitled  to  a  life  interest  merely.  The  court,  considering 
it  as  the  fund  out  of  which  the  husband  and  wife  are  to  be  together 
maintained,  and  the  husband  maintaining  the  wife,  the  practice  is  to 
order  the  fund  to  be  paid  to  him.  That  was  the  principle  on  whicll 
the  court  has  acted,  that  the  husband  maintaining  the  wife  was  enti* 
tied  to  the  whole  income.  This  was  a  strong  case,  for  it  appeared^ 
en  the  former  application,  that  the  husband  was  in  very  embarrassed 
cbcumstsusoes ;  but  his  honor  then  thought,  that,  so  long  as  he  maia*- 
tained  the  wife  while  living  with  him,  he  was  entitled  to  receive  the 
dividends  f<Nr  life.  Now,  how  is  that  varied  by  the  circumstance  that 
the  husband  has  become  bankrupt?  It  appears  to  me  completelj 
▼aried.  The  order  was  that  the  income,  as  it  should  become  duey 
was  to  be  paid  to  the  husband  during  the  life  of  the  wife,  and  any 
of  the  parties  were  to  be  at  liberty  to  apply  to  the  court  as  th«r« 
should  be  occasion.  If  the  drcnmstances  altered,  then  any  party  is 
to  be  at  liberty  to  apjriy  to  have  such  an  order  made  as  would  hsvm 
been  made  in  1841,  if  the  drcumstances  had  been  so  then.  All  I 
have  to  do  is  to  ascertain  whether  any  settlement  has  been  made.  It 
was  stated  as  a  feet  that  there  was  none.  Then  the  only  course  iS| 
that  a  certain  portion  goes  to  one,  and  a  certain  portion  to  the  other ; 
and  that  is  the  invariable  practice.  The  fact,  that  the  husband  has 
abeady  received  20002.,  will  make  the  case  more  favorable  to  the 
wife;  but  I  do  not  know  that  I  can  direct  the  whole  to  be  paid  to 
her.  I  might  direct  a  reference,  but  I  see  the  court  has  sometimes^ 
by  arrangement,  made  an  order  for  a  certain  portion  to  be  settledL 
Acting,  theref<»e,  somewhat  as  an  arbitrator,  if  no  part  had  beea 
posseted  by  the  husband,  I  should  say  half  and  half;  bat  I  think 
that  two  thirds  should  go  to  the  use  of  the  married  womaOi  and  OM 
third  to  the  assignees. 
12* 
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Wilson  v.  Wilson.* 
Mttth  90,  and  April  16,  IWl. 

WUl  —  Accumulation. 

,   A  direction  to  accamalate  is  only  ralid  for  one  of  tlie  periods  mentioned  in  the 

Thellasson  Act 

'  John  Thomas,  by  his  will,  dated  the  15th  of  June,  1825,  gave  to 
trastees  the  residue  of  his  personal  estate,  upon  trust  to  invest  the 
same,  and  out  of  the  annual  produce  to  pay  to  Thomas  Rogers  Wil- 
son, the  eldest  son  of  his  son  Moses  Wilson,  after  the  said  Thomas 
Rogers  Wilson  should  have  attained  the  age  of  twenty-one,  and  untii 
lie  should  have  attained  the  age  of  twenty-five,  an  annuity  of  KXML ; 
and  after  the  said  Thomas  Rogers  Wilson  should  have  attained  the 
Offe  of  twenty-five,  upon  trust  to  pay  to  Thomas  Rogers  Wilson  for 
file  an  annuity  of  500/. ;  and,  subject  to  the  Irusts  thereinbefore 
thereof  declared,  he  directed  that  the  trust  moneys,  stocks,  funds,  and 
securities  in  which  the  investment  had  been  made  should  be  in  trust 
for  the  first  son  of  the  said  Thomas  Rogers  Wilson  who  should  lire 
to  attain  the  age  of  twenty-one  years;  and  that  in  case  the  said 
Homas  Rogers  Wilson  should  have  no  son  who  should  live  to  attain 
the  age  of  twenty-one  years,  then  from  and  after  the  decease  of  the 
said  Thomas  Rogers  Wilson,  or  the  deceased  or  respective  deceases 
of  his  son  or  all  his  sons  under  the  age  of  twenty-one  years,  which 
should  first  happen,  (similar  trusts  were  declared  concerning  the  second 
son  of  Moses  Wilson,  and  so  on  for  the  whole  six  sons  of  'Moses 
Wilson ; )  and  in  case  Septimus  Wilson,  the  last  of  the  sons,  should 
have  no  son  who  should  live  to  attain  the  age  of  twenty-one  years, 
then  from  and  after  the  decease  of  the  said  Septimus  Wilson,  or  the 
decease  or  respective  deceases  of  his  son  or  all  his  sons  under  the 
age  of  twenty-one  years,  whichever  should  last  happen,  the  said  trust 
moneys,  stocks,  funds,  and  securities  should  be  in  trust  for  the  testa- 
tor's own  legal  personal  representatives.  The  will  then  contained 
the  following  clause :  "  Provided  always,  and  I  do  hereby  declare 
und  direct,  that  no  annuity  hereinbefore  given  shall  commence  or 
be  payable  to  any  of  the  brothers  of  the  said  Thomas  Rogers  Wil- 
son until  after  the  decease  or  respective  deceases,  and  such  failure 
4t>f  issue  male  as  aforesaid,  of  his  elder  brother  or  elder  brothers,  not- 
Withstanding  that  he  shall  previously  have  attained  his  age  of  twenty- 
one  or  twenty-five  years.  And  I  do  hereby  declare  and  direct,  that  my 
said  trustees  do  and  shall,  for  the  term  of  twenty-one  years  from  the 
time  of  my  decease,  receive  the  interest,  dividends,  and  annual  {m>- 
ceeds  of  the  said  trust  moneys,  stocks,  funds,  and  securities,  and  lay 
out  and  invest  the  same,  after  payment  thereout  of  the  einnuity,  if 
any,  which  for  the  time  being  shall  be  payable  thereout  under  the 
trust  aforesaid,  in  their  names,  in  some  or  one  of  the  government 
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stocks  or  funds  of  Great  Britain,  or  upon  real  securities  in  England 
or  Wales,  at  interest ;  and  do  and  shall  alter,  vary,  and  transpose 
sach  stocks,  fands,  and  securities,  for  other  of  the  same  or  the  like 
nature,  from  time  to  time,  as  often  as  they,  my  said  trustees,  shall 
think  proper,  or  there  shall  be  occasion,  until  the  moneys  thereon  to 
be  invested  shall  become  payable  or  transferable  by  virtue  of  the  trusts 
and  directions  of  this  my  Will ;  and  do  and  shall  receive  the  interest, 
dividends,  and  annual  proceeds  of  the  last-mentioned  stocks,  funds, 
and  securities,  and  lay  out  and  invest  the  same  at  interest,  in  their 
names,  in  or  upon  the  like  stocks,  funds,  or  securities,  in  order  and  so 
that  the  same  interest,  dividends,  and  annual  proceeds,  stocks,  funds, 
and  securities,  and  the  resulting  income  and  produce  thereof,  may, 
from  time  to  time,  for  and  during  the  term  of  twenty-one  years  from 
the  time  of  my  decease,  accumulate  in  the  nature  of  compound  inter- 
est, any  thing  hereinbefore  contained  to  the  contrary  thereof  in  any 
wise  notwithstanding,  and  notwithstanding  the  fund,  from  which  the 
said  accumulations  or  any  part  thereof  shall  proceed,  shall,  prior  to  the 
determination  of  the  said  term  of  twenty-one  years  from  my  decefise, 
have  become  vested  under  the  trusts  hereinbefore  thereof  declared. 
And  I  do  hereby  declare  and  direct,  that  the  said  interest,  divi- 
dends, and  annual  proceeds,  stocks,  funds,  and  securities,  and  the  re* 
salting  income  and  produce  thereof  respectively,  and  the  accumula* 
tions  thereof  respectively,  shall  belong  to  and  be  in  trust  for  the 
person  or  persons  who,  by  virtue  of  the  trusts  hereinbefore  declared, 
shall  become  entitied  to  the  fund  from  which  such  accumulations 
shall  proceed,  and  be  considered  as  part  thereof.  Provided  always, 
and  I  do  hereby  also  declare  and  direct,  that  from  and  after  the  expi* 
ration  of  the  said  term  of  twenty-one  years  from  the  time  of  my 
decease,  during  which  sudi  accumulations  as  aforesaid  are  directed 
to  be  made^  and  thenceforth  during  the  minority  or  respective  minora 
tties  of  any  person  or  persons  who  for  the  time  beiuj^  shall  be 
entitied  to  the  then  expectant  vested  interest  in  the  fund  from  which 
Boch  accumulations  shall  proceed,  my  said  trustees  do  and  shall 
leceive  the  intere^  dividends,  and  annual  proceeds  of  the  said  several 
trust  moneys,  stocks,  funds,  and  securities  hereinbefore  mentioned, 
and  the  accumulations  thereof  respectively,  and  lay  out  and  invest 
the  same,  after  payment  thereout  of  the  annuity,  if  any,  which  for 
the  time  being  shall  be  payable  thereout  under  the  trusts  aforesaid,  in 
their  names,  in  some  or  one  of  the  government  stocks  or  funds,  or 
upon  real  securities  in  England  or  Wales,  at  interest ;  and  do  and 
shall  alter,  vary,  and  transpose  such  stocks,  funds,  and  securities  for 
others  of  the  same  or  the  like  nature,  from  time  to  time,  as  often  as 
they,  ray  said  trustees,  shall  think  proper,  or  there  shall  be  occasion, 
until  the  moneys  thereon  to  be  invested  shall  become  payable  or 
transferable  by  virtue  of  the  trusts  and  directions  of  this  my  will ; 
and  do  and  shall  receive  the  interest,  dividends,  and  annual  proceeds 
of  the  last-mentioned  stocks,  funds,  and  securities,  and  lay  out  and 
invest  the  same  at  interest,  in  their  names,  in  or  upon  the  like  stocks, 
funds,  and  securities,  in  order  and  so  that  the  same  interest,  dividends, 
and  annual  proceeds,  stocks,  funds^  and  securities,  and  the  resulting 
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income  and  produce  thereof,  may,  from  time  to  time,  daring  the  mi- 
nori^  or  respective  minorities  of  any  such  person  or  persons  as  here- 
inbetore  mentioned,  accumulate  in  the  nature  of  compound  interesl. 
And  I  do  hereby  declare  and  direct,  that  the  said  interest,  dividendBi 
mad  annual  proceeds,  stocks,  funds,  and  securities  respectively,  and 
the  resulting  mcome  and  produce  thereof  respectively,  and  the  acco- 
mulations  tibereof  respectively  which  shall  be  received  or  arise  and 
•ccuraulate  under  the  proviso  last  hereinbefore  contained,  shall 
respectively  belong  to  and  be  in  trust  for  the  person  or  respective 
persons  during  whose  minority  or  respective  minorities  the  same 
shall  resp>ectively  be  so  received  or  arise  and  accumulate."  The  tes- 
tator died  in  1828,  leaving  his  son,  Moses  Wilson,  his  sole  next  of 
kin,  and  Thomas  Rogers  Wilson,  and  the  other  five  sons  of  Moses 
Wilson,  him  surviving.  The  trustees  paid  the  annuities  and  macfe 
the  accumulations  as  directed  by  the  wilL  In  1834,  Thomas  Rogers 
Wilson  married,  and  afterwards  had  a  son,  John  Wilson  Wilson ; 
and  in  1844  Moses  Wilson  died ;  and  the  question  argued  was  be- 
tween John  Wilson  Wilson,  who  claimed  the  accumulations  directed 
to  be  made  by  the  will  during  the  minorities,  after  the  expiration  of 
twenty-one  years  from  the  testator's  death,  under  the  will,  and  the 
representatives  of  Moses  Wilson,  as  next  of  kin  of  the  testator,  who 
claimed  the  accumulations  on  the  ground  that  the  direction  to  aoca- 
mulate  beyond  twenty-one  years  was  void. 

BetheU  and  Elmsley^  for  the  personal  representatives  of  Moses 
Wilson.  We  admit  that  John  Wilson  Wilson  took  as  much  under 
the  will  as  the  testator  could  give  him ;  but  we  say  that  the  testator 
oonld  not  direct  these  accumulations  to  be  made.  The  stat  39  &  40 
Geo.  3,  c.  98,  says,  <'  that  no  person  or  persons  shall,  after  the  passing 
of  this  act,  by  any  deed  or  deeds,  surrender  or  surrenders,  will^ 
eodicil,  or  otherwise  howsoever,  settle  or  dispose  of  any  real  or  per- 
sonal property  so  and  in  such  manner  that  the  rents,  issues,  and 
! profits  or  produce  thereof  shall  be  wholly  or  partially  accumulated 
or  any  longer  term  than  the  life  or  lives  of  the  grantor  or  grantors^ 
settlor  or  settlors,  or  the  term  of  twenty-one  years  from  the  death 
of  any  sudi  grantor,  settlor,  devisor,  or  testator,  or  during  the 
minority  or  respective  minorities  of  any  person  or  persons  who  shall 
be  living  or  in  ventre  sa  mire  at  the  time  of  the  death  of  the  grantor^ 
devisor,  or  testator,  or  during  the  minority  or  respective  minorities 
<mly  of  ahy  person  or  persons  who,  under  the  uses  or  trusts  of  the 
deed,  surrender,  will,  or  other  assurances  directing  such  accumula- 
tions, would  for  the  time  being,  if  of  full  age,  be  entitled  unto  the 
lents,  issues,  and  profits,  or  the  interest,  dividends,  or  annual  produoe 
of  vach  property  so  directed  to  be  accumulated."  And  it  has  beea 
long  ago  decided  that  only  one  of  the  periods  there  mentioned  caa 
be  selected  for  accumulation.  OriJUks  v.  Vere^  9  Ves.  127.  Ware  v« 
:PMiU,  11  Ves.  257.  Sauifumpton  v.  Hertford,  2  V.  &  B.  54  Mar- 
skaU  V.  HoUowcnf,  2  Swaast432.  Brmme  v.  Stoughtm,  14  Sim.  36a 
Moufyies  Ihuij  16  Sim.  891;  13  Jur.  27.  IVickep  v.  Triekepj  3  My. 
&K.560. 
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BoU  and  Cox,  for  John  Wilson  Wilson.  This  is  a  perfectly  good 
direction  to  accumulate.  The  point  has  never  arisen  before.  In  the 
eases  cited  the  whole  trusts  were  void ;  here  every  thing  is  good, 
except  perhaps  the  direction  to  accumulate.  The  statute  gives  four 
periods  for  accumulation,  and,  as  we  contend,  the  accumulation  is 
not  limited  tb  one  of  those  periods.  If  it  were  not  for  that  statute, 
the  accumulation  could  be  made.  And  Lord  Eldon  thought  the  act 
would  not  effect  its  purpose,  and  that  the  law  would  accumulate  fo» 
more  than  twenty-one  years ;  OriffUhs  v.  Vere^  9  Ves.  127 ;  and  in 
foot  you  may  accumulate  for  a  longer  period  for  the  benefit  of  an  in* 
Cant  The  object  of  the  statute  was  to  prevent  property  from  being 
withdrawn  from  enjoyment  for  too  long  a  period ;  but  where  there  is 
an  infant  it  is  impossible  to  avoid  it;  in  fact,  the  maintenance  of  the 
infant  is  the  enjoyment  We  say  that  a  testator  may  select  more 
than  one  of  the  periods  allowed  by  the  statute,  and  tiiat  the  word 
•*or"  is  distributive. 

[Lord  Cranworth^  V.  C.  The  accumulation  prohibited  by  the 
statute  is  where  it  would  deprive  mankind  of  the  benefit  of  the 
property.  In  the  case  of  an  infant  it  is  different  The  infant 
enjoys  the  benefit  in  the  only  mode  in  which  he  can ;  if  it  is  re- 
quired for  his  maintenance,  it  is  taken  for  that  purpose.]  Halep 
V.  Bamisier,  4  Mad.  275.  Langden  v.  Simpson,  12  Ves.  295.  EUi$ 
V.  Maxwell,  3  Beav.  587;  12  Beav.  104.  Hargrave  on  the  Tbel* 
hisson  Act     1  Jarm.  Wills,  241. 

Okuse,  for  other  parties. 

LoBD  Cranworth,  v.  C,  (after  stating  the  case.)  The  aocunra* 
lation  directed  for  the  twenty-one  years  has  been  duly  made,  and  the 
question  is,  whether  the  further  accumulation  directed  during  the  mi* 
nority  of  the  son  of  Thomas  Rogers  Wilson  is  also  valid,  and  this 
depends  on  the  single  short  point,  whether  the  Thellusson  Act,  as  it 
is  called,  39  &  40  Geo.  3,  c  98,  which  restrains  accumulations  except 
within  certain  limited  periods,  confines  it  to  only  one  of  the  allowed 
periods,  to  be  selected  by  the  settlor  or  testator,  or  permits  it  to  en** 
dure  during  all  of  them.  This,  I  think,  must  be  decided  solely  by 
attending  to  the  strict  grammatical  construction  of  the  act  Before 
the  passing  of  that  act  there  was  no  limit  to  the  right  of  acoumula* 
tion  except  that  which  applied  to  all  executory  trusts.  The  statute 
says,  that  it  is  expedient  to  make  the  right  of  accumulating,  and  so 
postponing*  the  beneficial  enjoyment  of  property,  subject  to  the 
restrictions  thereinafter  contained,  and  then  enacts  as  follows :  [IBb 
lordship  read  the  act]  The  line  thus  drawn  is  altogether  arbitrary, 
and  there  is  no  clew  whatever  enabling  us  to  say  what  liberty  of  ac- 
cumulation was  meant  to  be  left  unaffected,  except  the  words  of  en- 
actment themselves.  Whatever  the  ordinary  grammatical  meaning 
of  these  words  will  be,  is  as  completely  consistent  with  the  expressed 
intention  of  the  act  as  any  other  construction  on  which  the  court 
might  speculate,  as  being  more  likely  to  have  been  the  real  meaning 
of  those  who  framed  the  clause. 
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Under  these  circumstances,  I  do  not  feel  myself  warranted  in  d<Aue 
more  than  construing  the  words  according  to  their  plain  grammatiou 
import;  and  I  own  it  seems  to  me  to  be  quite  clear,  that,  by  so  {mto- 
ce^ng,  only  one  of  the  permitted  periods  can  be  taken.  The  act 
•ays,  it  is  expedient  that  the  power  of  accumulation  shall  be  re- 
stricted in  manner  hereinafter  mentioned ;  that  is,  no  rents  or  profits 
of  real  or  personal  property  shall  be  accumulated  for  any  longer  term 
than  period  A,  or  period  B,  or  period  C,  or  period  D.  Surely  an  ac- 
eomulation  during  period  B,  and  at  the  end  of  that  period  a  further 
accumulation  during  period  D,  is  an  accumulation  beyond  any  per- 
mitted period.  The  defendants  would  read  the  act  as  if  it  haa  re- 
strained accumulation  beyond  periods  A,  B,  C,  and  D,  not  reading 
the  word  ^  or,"  in  its  ordinary  designative  sense,  but  as  a  copulative. 
This,  however,  is  taking  a  liberty  with  language  which,  I  appreheiKl,  is 
never  done ;  certainly  not  in  the  modern  times,  where  there  is  nothing 
in  the  context  showing  that  to  have  been  the  sense  in  which  the  wora 
had  been  used.  It  is  admitted  that  there  is  no  authority  directly  in 
point;  but,  in  the  absence  of  durect  authority,  I  think  the  observations 
of  Lord  Eldon  in  Griffiths  v.  Vere^  9  Ves.  127,  are  entitled  to  very 
great  weight  The  scope  of  his  observations  there  was,  that,  in  spite 
of  the  act,  accumulation  might  go  on,  partly  under  the  act  and  paxtlv 
under  the  general  principles  of  law,  for  nearly  double  the  period  of 
twenty-one  years ;  and  he  adds,  that  the  legislature  did  not  mean  that; 
that  is  to  say,  though  the  le^slature  has  restricted  accumulation  to  a 
period  of  twenty-one  years  from  the  death  of  the  testator,  yet  general 
principles  of  law  may  carry  it  through  a  far  longer  period.  This,  surely, 
IS  very  strong  to  show  that  Lord  Eldon's  opinion  was,  that  the  statu- 
table accumulation,  if  it  may  be  so  designated,  must  have  stopped  at 
the  end  of  twenty«one  years,  otherwise  he  would  have  pointed  out  the 
subsequent  accumulation,  which,  according  to  the  argument  before 
me,  might  go  on,  consistently  with  the  statute,  for  a  succession  of  mi- 
Dorities,  after  the  expiration  of  the  twenty-one  years.  I  must,  however, 
add,  that  I  do  not  found  my  judgment  on  that  case.  I  proceed 
entiiely  on  these  considerations  —  that  the  ordinary  grammatical 
construction  of  the  act  restricts  the  accumulation  to  one  only  of  the 
allowed  periods ;  that  there  is  nothing  on  the  face  of  the  act  showing 
that  the  ordinary  construction  of  the  words  is  not  to  be  adopted ;  and 
that  such  a  construction  leads  to  no  absurdity  or  inconsistency.  I 
am,  therefore,  of  opinion  that  the  direction  to  accumulate  during  the 
minority  of  the  son,  and  the  subsequent  gift  of  the  fund  so  accumu- 
lated, are  void ;  and  therefore  that  the  annual  produce  during  such 
minority  is  undisposed  of,  and  goes  to  the  next  of  kin. 

Lord  Cranworth,  V.  C,  subsequently  observed,  It  has  been  said 
that  it  would  be  an  absurdity,  that  a  man  could  not  direct  accumula- 
tion during  his  own  life  and  twenty-K>ne  years  afterwards.  I  think 
it  is  quite  reasonable  that  the  public  should  not  be  kept  out  of  the 
enjoyment  during  that  period. 
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Imre  Collins's  Chabitt  and  of  the  London  and  Birmingham 

Railway  Act,* 

FabroMy  15,  1861. 

Railway  Company '•^Purchase  Money  of  Land —  Trustees  —  Payment 

of  Dividends. 

A  part  of  some  lands,  which  had  been  rested  in  tnistees  under  the  Manidpal  Corporations 
Act,  was  taken  by  a  railway  company,  and  the  porcfaase  money  was  paid  into  court 
Order  made  for  the  inrestment  in  consols,  and  the  payment  of  the  dividends  to  any  two 
of  the  trustees  fbr  the  time  being. 

A  RAILWAY  company  took,  for  the  purposes  of  their  act,  a  part  of 
some  chanty  lands,  which  had  been  vested  in  the  old  corpofation  of 
Coventry,  and  were  afterwards  conveyed  to  trustees  under  the  Muni* 
dpal  Corporations  Act,  5  &  6  WilL  4,  c.  76,  and  the  purchase  money 
was  paid  into  court 

This  was  the  petition  of  the  trustees,  praying  that  the  purchase 
money  might  be  invested  in  consols,  and  that  the  dividends  might  be 
paid  to  any  two  of  the  present  trustees,  or  any  two  of  the  trustees  for 
the  time  being. 

Mr.  W.  W.  GoopeTj  for  the  petition. 

Knioht  Bruce,  V.  C,  said  that  he  doubted  whether  the  order  could 
be  taken  in  that  form,  and  asked  if  there  were  any  precedents  of  such 
ordere* 

On  a  subsequent  part  of  the  day,  Mr.  W.  W.  Cooper  mentioned  the 
following  cases,  in  which  similar  orders  had  been  made :  Ik  the  Matter 
of  the  Trustees  for  executii^  the  Act  for  improving  the  Public  Roads 
m  cmd  through  the  City  of  Coventry y  Rolls,  24th  of  March,  1814.  In  the 
Matter  of  Samuel  Billing^s  Charities  and  EstateSj  Vice  Chancellor  of 
England,  8th  of  December,  1848.  Jn  the  MaUer  of  the  Bablake  Boys^ 
Charities  and  the  5  So  6  WilL  4,  c.  76,  Vice  Chancellor  of  England, 
9th  of  February,  1849. 

Knioht  Bruce,  V.  C,  said  that  he  would  follow  the  authorities 
which  had  been  produced^  and  made  the  order  accordingly. 

1  30  Law  J.  Rep.(if.  s.)  Chanc.  168. 
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A  n  HarrokL— MoBt  v.  ThM  Shiewsbory  and  CSietter  Bailwaj  ComiMny. 

In  re  Harrold.^ 

EebmATf  S6, 1861. 

Practice  — Motion— Stat.  13  Sf  14   Vict.  c.  25  — Reference  to  the 

Master  as  to  Debts, 

A  motion  ander  the  19th  section  of  the  13  &  14  Vict  c  35,  for  a  reference  to  the  master  to 
take  an  aoooont  of  the  debts  of  a  deceased  person,  mnst  be  made  in  conrt 

By  the  13  &  14  Vict  c.  36,  s.  19,  it  is  enacted  «  That  it  shall  be 
lawful  for  the  court,  upon  the  application  of  the  executors  or  admin- 
istrators of  any  deceased  person,  by  order  to  be  made  upon  motion  or 
petition  of  course^  and  to  be  in  the  form  or  to  the  effect  therein  men- 
tioned,  to  refer  it  to  one  of  the  masters  to  take  an  account  of  the 
debts,  &C.,  of  a  deceased  person,  and  to  report  thereon." 

A  motion  under  this  section,  supported  b^  affidavits,  having  been 
presented  to  one  of  the  regbtrars,  at  his  office,  he  declined  to  draw 
up  the  order,  on  the  ground  that  the  matter  ought  to  have  been  men- 
tioned to  the  court 

Mr.  Campbell  now  stated  the  question  to  the  court,  and  said  that, 
as  the  words  of  the  act  were  ^  motion  of  course,"  it  was  considered 
that  the  motion  ought  not  to  be  made  in  court 

Knight  Bruce,  V.  C,  said,  that  he  thought  the  registrar  was  right, 
and  that  the  words  ^  of  course "  must  be  taken  to  mean  that  the 
motion  did  not  require  service. 

Mr.  Campbell  then  made  the  motion,  and,  the  affidavits  being 
correct,  an  order  was  made  accordingly. 


MuNT  V.  The  Shrewsbury  and  Chester  Railway  Company.* 

April  6  and  19,  and  Jnlj  16,  1850. 

Railway  Company  —  Capital  —  Misapplication  —  Purposes  not  within 
the  Powers  —  Injunction. 

The  Shrewsbury  and  Chester  Bailway  Company  were,  by  yarions  acts  of  Parliament,  em- 
powered to  make  seyeral  railways,  and  also  to  bnild  wharves  and  warehouses  for  the 
purposes  of  the  traffic  of  the  company  on  the  banks  of  the  Biver  Dee,  the  conserraacy 
of  which  was  vested  in  other  persons.  The  railway  company  brought  a  bill  into  Parlia- 
ment to  preserve  and  improve  the  navigation  of  me  river,  mongfa  it  had  no  power  to 
«>ply  anv  of  the  capital  of  the  company  for  that  purpose.  Upon  a  bill  filed  by  one 
ahareholoer: — 

Wd,  that  the  directors  of  die  railway  company  could  not  legally  apply  any  of  the  railway 
capital  in  payment  of  the  expenses  of  preparing,  proeecutmg,  or  promcmng  the  bill  m 
Parliament,  or  for  any  other  purpose  not  anthorizea  by  the  acts  of  the  railway  company, 
and  an  ii^junction  was  granted  to  restrain  them  from  so  doing. 

I  20LtwJ.Rep.(N.  B.)Cbaiicl68.  *  90  Law  J.  Rep.  (if.  t.)  Chuie.  160. 
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« 

MnH  9.  The  Sbrewtbary  and  OhMter  lUilway  ComiMHij. 

This  bill  was  filed  by  William  Munt,  a  sheureholder  in  the  Shrews- 
bary  and  Chester  Railway  Company,  on  behalf  of  himself  and  all 
other  shareholders,  except  the  directcMrB,  who  were  defendants,  and 
such  of  the  shareholders  as  were  represented  by  them,  against  the 
company  and  the  directors.  It  stated  the  7  &  8  Vict.  c.  99,  incor- 
porating the  company  for  making  a  railway  from  the  River  Dee,  in 
the  coanty  of  the  city  of  Chester,  to  Wrexham,  in  the  county  of  Den- 
bigh, to  be  called  ^  The  North  Wales  Mineral  Railway,"  and  declaring 
that  the  capital  should  amount  to  120,000/.,  to  be  divided  into  6000 
shares,  of  20/.  each.  It  then  set  out  the  50th,  51st,  52d,  53d,  93d, 
226th,  and  227th  sections  of  the  act 

The  bill  then  stated  the  8  &  9  Vict  c  42,  incorporating  a  com- 
pany for  making  a  railway  from  Shrewsbury,  in  the  county  of  Salop, 
to  Kuabon,  in  the  coun^  of  Denbigh,  to  be  called  **  The  Shrewsbury, 
Oswestry,  and  Chester  Junction  Railway."  It  incorporated  the  Com- 
panies Clauses  Consolidation  Act,  184o,  the  Lands  Clauses  Consol- 
idation Act,  1845,  and  the  Railways  Clauses  Consolidation  Act,  1845 ; 
and  enacted  that  the  capital  of  the  compemy  should  be  410,000/.,  to 
be  divided  into  20,500  shares,  of  20/.  each. 

The  biU  then  stated  the  8  &  9  Vict  c  115,  authorizing  the  North 
Wales  Mineral  Railway  Company  to  extend  their  line  to  Ruabon, 
and  to  make  a  branch  railway  from  Rhos  Robin  to  Minera,  and  to 
raise  additional  capital  for  those  purposes,  to  be  called  ^^  The  North 
Wales  Mineral  Railway  Extension  Act,  1845,"  and  to  raise  an  ad- 
ditional capital  of  150,000/.,  in  15,000  shares  of  10/.  each. 

The  bill  then  stated  the  9  &  10  Vict  c.  250,  authorizing  the  North 
Wales  Mineral  Railway  Company  to  make  certain  branches,  and  also 
to  make  a  deviation  in  their  present  line  of  railway,  to  be  called  "  The 
North  Wales  Mineral  Railway  Deviation  and  Branches  Act,  1846," 
and  empowering  them  to  raise  a  capital  not  exceeding  6000/.,  in  600 
shares  of  10/.  each.  That  the  9  &  10  Vict  c.  274,  authorized  the 
Shrewsbury,  Oswestry,  and  Chester  Junction  Railway  Company  to 
make  railways  to  Crickheath  and  Wem,  and  to  raise  additional  cap- 
ital for  those  purposes,  and  declared  that  it  should  be  called  '<  The 
Shrewsbury,  Oswestry,  and  Chester  Junction  Railway  (Crickheath 
and  Wem  Branches)  Act,  1846."  It  empowered  them  to  raise  240,000/,, 
in  24,000  shares  of  10/.  each.  That  the  9  &  10  Vict  c.  275,  au- 
thmzed  the  Shrewsbury,  Oswestry,  and  Chester  Junction  Railway 
Company  to  make  an  extension  into  Shrewsbury,  and  certain  alter- 
ations and  deviations  in  their  line  of  railway,  and  that  it  should  be 
called  "  The  Shrewsbury,  Oswestry,  and  Chester  Junction  Railway  (Ex- 
tension and  Deviation)  Act,  1846,"  and  authorized  them  to  raise,  not  ex- 
ceeding 30,000/.,  in  3000  shares  of  10/.  each.  The  9  &  10  Vict  c.  251, 
authorized  the  consolidation  of  the  Shrewsbui^,  Oswestry,  and  Ches- 
ter Junction  and  the  North  Wales  Mineral  Railway  Companies,  by 
the  name  of  «  The  Shrewsbury  and  Chester  Railway  Company." 
That  the  10  &  11  Vict  c.  144,  authorized  the  Shrewsbury  and 
Ch^ter  Railway  Company  to  make  certain  branches,  and  to  provide 
station  room  and  other  convenieiiees  in  the  city  of  Chester,  and  to 
laiee  a<hiitional  capital  for  those  purposes;  and  for  amending  the 
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former  acts  relating  to  the  said  company,  it  declared  that  the  act 
should  be  called  "  The  Shrewsbury  and  Chester  Railway  Act,  1847," 
and  empowered  the  company  to  raise  additional  capital,  not  ex- 
ceeding 175,000^,  to  be  apportioned  into  shares  of  such  amount  as 
the  same  could  be  conveniently  divided  at  any  general  or  special 
meeting  of  the  company.  That  the  Shrewsbury  and  Chester  Rail- 
way Company  completed  their  main  line  sometime  in  the  year  1849, 
and  that  they  had  completed  some,  but  not  all  their  branches  and 
works ;  and  the  railway  company,  previous  to  the  month  of  February, 
1849,  had  created  and  issued  shares  for  the  full  amount  of  all  the 
capital  which  they  were  authorized  to  raise  by  their  several  acts,  and 
that  they  had,  under  their  borrowing  powers,  borrowed,  in  addition 
to  their  capital,  325,160/.  That  the  capital  which  the  company  had 
raised,  and  were  authorized  to  raise,  was  not  more  than  sufficient  for 
the  completion  of  their  railways  and  works,  and  that  the  directors 
had  no  power  to  apply  the  capital  or  funds  of  the  company  to  any 
purpose  not  authorized  by  their  acts  of  Parliament 

The  bill  then  stated  that  the  11  &  12  Will  3,  c.  24,  and  the  6  Geo. 
2,  c.  30,  were  passed  to  enable  the  mayor  and  citizens  of  Chester  to 
recover  *and  preserve  the  navigation  of  the  River  Dee ;  and  by  the 
14  Greo.  2,  c.  8,  intituled  '<  An  Act  for  incorporating  the  undertakers  of 
the  navigation  of  the  River  Dee,"  the  subscribers  were  incorporated 
by  the  name  of  "  The  Company  of  Proprietors  of  the  undertaking  for 
recovering  and  preserving  the  navigation  of  the  River  Dee,"  and  that 
large  powers  were  conferred  upon  them  for  that  purpose,  with  powos 
to  take  duties,  tonnage  dues,  and  payments.  That  the  17  G^eo.  2, 
c  28,  was  passed  to  explain  and  amend  the  6  Geo.  2,  c.  30.  By  that 
act  new  duties  and  tonnage  dues  were  imposed,  and  two  supervisors 
were  appointed  and  empowered  to  make  soundings  in  the  river,  and 
if  for  three  successive  tides  it  should  be  found  silted  or  choked  up,  so 
that  there  would  not  at  a  moderate  spring  tide  be  in  the  channel  m>m 
the  sea  to  Wilcox  Point  fifteen  feet  water,  then  if  the  company  suf- 
fered it  to  continue  for  four  months  after  an  affidavit  of  the  fact  was 
made  by  the  supervisors,  the  tonnage  duties  were  suspended  until 
the  depth  of  fifteen  feet  should  be  regained ;  but  if  it  should  be  allowed 
to  continue  for  eight  months,  then  certain  commissioners  named  in 
the  6  Geo.  2,  c.  30,  were  authorized  to  enter  upon  the  lands  of  the 
company  and  receive  the  rents  until  the  depth  of  fifteen  feet  in  the 
channel  should  be  regained. ,  That  the  company  of  proprietors  of  the 
undertaking  was  possessed  of  large  estates  ana  considerable  capital, 
and  had  hitherto  duly  exercised  the  powers  and  performed  the  duties 
required  of  them.  That  one  of  the  merchandise  and  mineral  stations 
of  the  railway  company  was  situate  at  Saltney,  on  the  banks  of  the 
River  Dee ;  and  the  directors  of  the  railway  company,  in  the  beginning 
of  1849,  conceived  a  design  of  improving  the  navigation  of  the  RivCT 
Dee,  and  with  that  view  to  procure,  at  the  expense  of  the  railway 
company,  an  act  of  Parliament  to  divest  the  company  of  undertakers 
of  the  powers  vested  in  them,  and  to  vest  the  conservancy  of  the 
Biver  Dee  and  estuary  in  commissioners  to  be  appointed  by  the  tail- 
way  company  and  others  as  conservators.     That  at  a  meeting  of  the 
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railway  company,  held  on  the  23d  of  Febraary,  1849,  it  was  resolved 
by  the  directors  and  a  majority  of  the  shareholders  present  at  such 
meeting,  ^  that  the  directors  should  be  authorized  to  take  such  steps 
and  incur  such  necessary  expenses  as  appeared  to  them  calculated  to 
promote  the  improvement  of  the  River  Dee,  with  a  view  to  extending 
the  traffic  of  the  railway  company."  That  the  plaintiff  and  some  of 
the  shareholders  present  dissented,  and  voted  against  the  resolution. 
That  at  another  general  meeting,  held  on  the  28th  of  February,  1850, 
the  report  of  the  directors  contained  a  paragraph  stating  that  meas- 
ures for  improving  the  navigation  of  the  River  Dee  had  engaged  the 
earnest  attention  of  the  directors,  and  that  a  bill  had  been  brought 
into  Parliament,  which  had  been  read  a  second  time,  the  object  of 
which  was  to  compel  the  River  Dee  Company,  who  had  landed  estate 
yklding  a  rental  of  between  6000^  and  8000£  a  year,  which  was  liable 
to  the  expense  of  improving  the  navigation,  to  apply  such  part  of 
their  property  as  might  be  necessary  for  that  purpose,  and  that  the 
directors  were  prepared  to  support  the  bill  in  Parliament  in  accordance 
with  the  authority  given  to  them  at  the  general  meeting,  held  the  23d 
of  February,  1849. 

The  bill  then  stated  that  several  amendments  were  made  with  a 
view  to  have  the  paragraph  relating  to  the  expenses  of  the  bill  then 
before  Parliament  expunged,  but  that  they  were  negatived. 

The  bill  also  stated,  that  al'ter  the  meeting,  the  plaintiif  discovered 
that  the  bill  before  Parliament  was  intituled  ^'  A  Bill  for  the  conser^ 
vancy  and  improvement  of  the  River  Dee,"  and  that  its  object  was 
to  transfer  the  conservancy  of  the  river  and  all  powers  then  held  and 
exercised  by  the  corporation  of  Chester,  and  the  company  of  under- 
takers for  preserving  the  navigation,  to  twelve  commissioners,  to  be 
called  "  The  Dee  Conservancy  and  Improvement  Commissioners," 
tax  of  whom  were  to  be  appointed  by  the  corporation  of  Chester,  two 
by  the  Company  of  Proprietors  of  the  undertaking  for  recovering  and 
presCTving  the  navigation  of  the  River  Dee,  two  by  the  rate-payers  of 
the  parishes  of  Hawarden  and  Northop,  and  two  by  the  directors  of 
the  Shrewsbury  and  Chester  Railway  Company ;  that  the  bill  had 
been  brought  into  Parliament  by  the  directors  of  the  railway  com- 
pany, but  the  expense  had  been  borne  by  the  railway  company,  with 
the  exception  of  a  sum  of  200L  which  had  been  contributed  by  other 
pwties ;  that  the  bill  was  strongly  opposed  by  the  Company  of  Pro- 
prietors of  the  undertaking  for  recovering  and  preserving  the  naviga- 
tion of  the  River  Dee,  and  in  consequence  expenses  to  the  amount  of 
nuwy  thousand  pounds  would  necessarily  be  incurred  by  the  directors 
in  promoting  the  bill  in  Parliament 

The  bill  also  stated  that,  since  the  last  general  meeting,  the  directors 
of  the  railway  company  had  actually  advanced  and  paid  or  deposited 
in  the  hands  of  some  person  or  persons  whose  names  they  refused  to 
&cover,  the  sum  of  2000^,  part  of  the  funds  of  the  company,  to  be 
apptied  towards  payment  of  the  expenses  of  prosecuting  the  bill  in 
P^ament,  and  that  they  intended  to  apply  the  same  and  also  a  fur- 
ther snm  of  money  belonging  to  the  company  for  the  like  purposes. 
The  bill  then  charged  that  such  acts  were  not  within  the  powers  of 


Digitized  by 


Google 


148  COURTS  OF  CHANCERY,  1850-61. 

Mnnt  V.  The  Shxvwsbnry  and  Chester  Beflwaj  0»mpeaj. 

the  company,  and  that  it  was  illegal,  and  would  be  a  breach  of  tnamt 
were  the  directors  so  to  apply  the  funds  of  ihe  company;  and  it 
prayed  for  a  declaration  that  it  was  not  within  the  powers  of  the 
Shrewsbury  and  Chester  Railway  Company,  or  of  the  directors 
thereof,  and  that  it  would  be  a  breach  of  trust  in  the  directors  to 
apply  any  part  of  the  funds  of  the  company  for  any  purpose  not 
authorixd  by  their  acts  of  Parliament,  or  to  prosecute  or  promote  the 
bill  in  Parliament  for  the  conservancy  and  improvement  of  the  River 
Dee  at  the  expense  of  the  railway  company,  or  to  take  any  step  or 
incur  any  expense  in  the  name  or  on  account  of  the  railway  com- 
pany with  a  view  to  improve  the  navigation  of  the  River  Dee,  and 
that  the  directors  might  be  restrained  from  promoting  or  prosecuting 
the  bill  in  Parliament  for  the  conservancy  and  improvement  of  the 
River  Dee  at  the  expense  of  the  railvmy  company,  or  on  the  security 
of  any  of  the  moneys  or  funds  thereof,  and  from  applying  or  causing 
or  permitting  to  be  applied  the  said  sum  of  2000^  or  any  part  there- 
of, or  any  of  the  moneys  or  funds  of  the  milvtray  company  in  or 
towards  payment  of  any  expenses  already  or  therealter  to  be  incoired 
in  or  about  the  preparation,  prosecution  or  promotion  of  the  bill  in 
Parliament,  or  in  any  wise  relating  thereto  or  for  any  other  purpose 
not  authorized  by  the  acts  of  Parliament  relating  to  the  railway  conoh 
pany,  and  from  takiuj^  any  steps  or  incurring  any  expense  in  the 
name  or  on  account  of  the  railway  company  with  a  view  to  improve 
the  navigation  of  the  River  Dee. 

A  notice  of  motion,  asking  for  an  injunction,  was  given  in  the 
terms  prayed  by  the  bill ;  but  upon  its  coming  on,  it  appeared  that 
the  2000/.  mentioned  in  the  bill  had  been  actually  expended ;  the 
motion  then  stood  over  upon  the  defendants'  undertaking  not  to  apply 
any  further  moneys  tovt^^trds  the  expenses  incurred,  the  plaintiff  at 
the  same  time  undertaking  to  withdraw  a  notice  which  he  had  given 
to  the  bankers,  into  whose  hands  the  2000Z.  had  been  paid,  witiiout  * 
prejudice  to  any  claim  he  might  have  in  respect  of  the  2000/.  against 
the  defendants  or  any  other  person,  and  liberty  was  given  to  apply. 

The  motion  was  again  brought  on. 

Mr.  Turnery  Mr.  Roupell,  and  Mr.  Speed  in  support  of  the  motion. 
The  capital  of  the  company  was  contributed  for  the  specific  object  of 
the  undertaking,  and  cannot  be  applied  for  any  purposes  not  contem- 
plated by  the  railway  acts.  Cohen  v.  WUkinsan^  12  Beav.  125,  138; 
»•  c.  18  Law  J.  Rep.  (n.  s.)  Chanc.  378,  411.  1  Hall  &  Twells,  554. 
1  Mac.  &  Gor.  481.  Colman  v.  The  Eastern  Counties  Raihoa^  Com- 
panpj  10  Beav.  1 ;  s.  c  16  Law  J.  Rep.  (n.  s.)  Chanc.  73.  Hie  AUor- 
ney  General  v.  T!ie  Corporation  of  Norwich^  16  Sim.  225.  If  the  di- 
rectors have  any  surplus  funds,  they  must  be  applied  in  the  manner 
directed  by  the  acts  of  Parliament  There  may  be  dividends  payable 
to  the  shareholders ;  and  if  so,  they  may  authorize  the  directors  to 
apply  them  as  they  please,  but  the  directors  have  no  right  to  intercept 
the  dividends  of  any  shareholder,  and,  contrary  to  his  wish,  apply 
them  in  a  way  they  may  think  for  the  benefit  of  the  sharehold^*  So 
with  the  surplus,  it  is  divisible  according  to  their  interest  among  the 
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sharebolders,  and  when  each  gets  his  share  he  may  apply  it  as  he 
pleases.  In  this  case  the  directors  are  assaming  to  deal  with  the 
property  of  the  shareholders  without  any  power  so  to  do,  and  they 
onght  to  be  restrained  from  nsing  the  capi^  or  pledging  the  credit 
of  the  company. 

Mr.  MaUns  and  Mr.  Giffardy  for  the  defendants.  The  improve- 
ment of  the  navigation  of  the  river  will  be  a  great  advantage  to  the 
company.  They  have  already  brought  the  rsulway  to  the  banks  of 
tbe  river,  and,  under  powers  conferred  by  the  12  &  13  Vict  c  66, 
have  erected  wharves  and  warehouses,  so  that  it  will  be  the  means 
of  procuring  for  the  railway  company  great  increased  employment 
In  this  case  the  company  are  seeking  to  obtain  powers  to  improve 
the  navigation,  which  might  be  said  to  be  a  portion  of  the  works 
incident  to  the  undertaking,  as  it  was  made  with  reference  to  that 
ootlet  for  the  produce  of  the  country,  and  the  value  of  the  railway 
would  be  greatly  diminished  if  the  water  carriage  was  obstructed, 
and  it  appeared  that  the  conservators  of  the  river  had  not  performed 
their  duty.  Suppose  Waterloo  Bridge  was  from  any  reason  closed 
to  the  public,  the  terminus  of  the  South-western  Railway  would  be 
nearly  valueless,  and  the  directors  of  the  company  would  be  justified 
in  employing  the  capital  of  the  company  in  compelling  the  bridge 
committed  to  keep  it  open  for  the  purposes  of  the  public.  In 
this  case,  therefore,  the  company  were  seeking  to  preserve  the 
navigation  for  the  benefit  of  themselves  and  the  public,  and  were 
employing  the  capital  of  the  company  for  purposes  strictly  legal  and 
to  prevent  their  own  property  being  deteriorated  by  the  defaults  of 
others.  If,  in  so  doing,  the  directors  had  gone  somewhat  further,  and 
had  sought  to  render  the  advantages  permanent,  it  was  no  more  than 
seeking  through  this  court  to  secure  to  themselves  the  use  of  that  to 
which  they  were  entitled,  and  no  injunction  ought  to  be  granted  to 
restrain  them. 

The  Master  of  the  Bolls.  This  company  was  established  for 
the  construction  of  a  railway.  It  became  important  that  the  railway 
should  afford  an  outlet  to  the  minerals  produced  from  the  lands  near 
which  it  passed.  It  was  to  come  up  to  the  banks  of  the  River  Dee, 
upon  which  the  company  was  authorized  to  erect  wharves  and  ware- 
houses. I  find  no  fault  with  the  statement,  that  the  company  was 
not  only  a  railway  company,  but  also  a  companv  for  the  erection  of 
wharves  and  warehouses,  in  which  they  might  have  a  very  extensive 
business,  and  it  could  not  fail  to  be  known  to  every  body  connected 
with  the  railway  that  they  were  materially  interested  in  the  naviga- 
tion of  the  River  Dee ;  it  might  also  be  supposed  that  they  knew  the 
state  of  the  navigation,  and  it  must  be  concluded  that  the  railway 
and  the  wharves  and  warehouses  were  constructed  with  reference  to 
the  known  state  of  the  river,  and  that  it  was  supposed  to  be  sufficient 
for  the  railway  company  to  make  the  railway  and  the  wharves  and 
warehouses  profitable,  with  reference  to  the  then  existing  state  of  the 
navigation.     If  it  had  been  thought  necessary  to  improve  the  navi- 
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gation  of  the  River  Dee  for  the  purposes  of  this  railway,  there  seems 
to  have  been  no  reason  why  powers  to  contribute  towards  that  im- 
provement should  not  have  been  contained  in  the  12  &  13  Vict  c. 
65,  as  well  as  powers  to  construct  the  wharves  and  warehouses  which 
must  have  had  reference  to  the  navigation.  But  it  is  perfectly  dear 
that  it  was  not  contemplated  by  any  of  the  acts  of  Parliament ;  they 
contain  no  words  authorizing  the  employment  of  the  capital  in  any 
way  relating  to  the  navigation,  but,  on  the  contrary,  they  seem  to  ex- 
clude any  such  intention.  It  is  subsequently  discovered  by  the  com- 
pany, that  the  navigation  of  the  River  Dee  is  not  so  good  as  formerly, 
and  that  it  is  deteriorating  to  such  an  extent  that  there  has  been  a 
report  made  upon  a  government  commission,  that  it  will  in  time  be 
choked  unless  effective  means  are  taken  to  prevent  it  This  was  in- 
formation important  to  the  railway  company,  whose  prosperity  de- 
pended, probably  materially,  on  the  navigation  of  the  river  being 
kept  in  a  good  state,  and  it  was  natural  they  should  wish  not  only  to 
prevent  the  deterioration  of  the  navigation,  but,  if  possible,  to  im- 
prove it,  and  had  there  been  fun'ds  applicable,  it  would  no  doubt  have 
been  advantageous  to  the  company  to  have  employed  them  in  im- 
proving the  navigation  of  the  river,  and  it  might  have  been  a  most 
useful  and  profitable  application  of  those  funds ;  but  as  the  acts  of 
Partiament  contain  no  powers  which  extend  to  this  case,  the  com- 
pany, who  have  funds  applicable  only  to  the  particular  purposes 
authorized  by  the  act  of  rarliament,  cannot  apply  them  to  any  other 

Purpose.  I  do  not  think  that  this  question  has  ever  been  before  the 
louse  of  Lords ;  but  so  far  as  the  power  of  the  Court  of  Chancery 
extends,  it  has  unalterably  decided,  that  companies  possessed  of  funds 
for  objects  which  are  distinctly  defined  by  act  of  Parliament  cannot 
be  allowed  to  apply  them  to  any  other  purpose  whatever,  however 
beneficial  or  advantageous  it  may  appear,  either  to  the  company  or 
to  individual  members  of  the  company. 

I  cannot  concur  in  the  argument  which  has  been  used.  It  is 
said,  that  if  you  find  yourself  day  by  day,  or  for  a  series  of  days,  get- 
ting worse,  and  that  if  some  means  are  not  taken  to  stop  the  mis- 
chief, the  deterioration  will  increase  to  such  an  extent  that  all  profit 
will  be  cut  off,  and  that  any  interference  to  prevent  the  injury  is  like 
the  resistance  of  an  active  encroachment  from  which  you  may  defend 
yourself  at  law,  and  that  as  you  are  allowed  to  resist  an  encroach- 
ment at  law,  so  you  are  entitled  to  take  such  measures  as  have  been 
here  adopted  to  prevent  that  deterioration  which  is  going  on  in  the 
river.  There  is  no  analogy  between  the  two  cases.  If,  taking  the 
law  as  it  stands,  and  without  applying  for  any  new  law,  an  oftence 
is  committed  or  an  encroachment  is  made,  parties  are  bound  by  the 
principle  of  self-defence  to  take  the  proper  steps  to  resist  it ;  but 
taking  the  law  as  it  stands,  and  wanting  to  make  an  alteration  in  the 
law  for  a  purpose  beneficial  to  yourself,  is  different  from  that  which 
is  represented.  The  law  as  it  stands  ex  coneessis  in  this  case,  does 
not  allow  the  company  to  protect  themselves  from  the  deterioration, 
or  at  least  to  protect  themselves  in  such  a  way  as  would  be  beneficial 
to  them.    But  the  ailment  addressed  to  me  has  been,  that  the 
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expense  would  be  so  enormous  that  they  could  not  do  it  under  the 
powers  of  their  present  act ;  that  they  are  not  allowed  by  law  to  do 
it;  and,  because  the  law  in  its  present  state  does  not  enable  them 
with  their  present  funds  to  do  it;  therefore,  that  they  are  to  employ 
the  funds  of  the  company  to  enable  them  to  take  such  steps  as  may 
be  necessary  to  procure  a  new  law  authorizing  them  to  do  it  I  con- 
cur in  the  decision  of  l%e  Attorney  General  y.  The  Corporation  of 
Norwich.  You  may  resist  an  encroachment  according  to  law,  whieji 
the  law  does  not  allow,  but  you  must  not  proceed  to  get  a  new  law 
that  vou  may  profit  your  company.  It  is  represented  as  no  specula- 
tion m  this  case ;  but  is  it  no  speculation  where  the  money  employed 
in  the  hope  of  procuring  the  proposed  act  of  Parliament  may  be 
wholly  and  entirely  thrown  away  ?  I  can  understand  that  a  profit' 
may  arise  if  the  object  is  effected  —  a  profit  to  the  extent  of  the 
whole  expense  laid  out ;  but  suppose  these  parties  had  gone  into  Par- 
liament with  a  bill  that  could  not  be  carried  through,  and  which,  for 
any  thing  the  court  knows  to  the  contrary,  ought  not  to  be  ccuried 
through ;  and  then  suppose  they  had  expended  2000L  or  3000/.,  and 
that  Sien  it  was  found  that  it  was  brought  in  on  too  extensive  a 
scale,  and  that  all  which  was  desired  might  have  been  got  without 
an  act  of  Parliament,  or  perhaps  at  one  tenth  part  of  the  expense  the 
act  of  Parliament  had  cost;  is  the  court  to  consider  that  laying  out 
2000t  or  3000/.  in  a  hazardous  adventure  of  that  sort  is  no  specula- 
tion? I  certainly  cannot  do  so;  and  I  am  clearly  of  opinion  that 
this  is  an  application  of  the  funds  of  the  railway  company  which  is 
not  authorized  by  their  acts  of  Parliament,  and  that  they  ought  to  be 
restrained  from  applying  any  further  sum  in  the  way  they  have  done. 
As  to  the  2000/.,  it  was  taken  out  of  the  jurisdiction  of  the  court 
before  the  application  was  made,  otherwise  tiie  injunction  would 
have  applied  to  the  whole ;  as  it  is,  it  will  be  to  prevent  them  from 
laying  out  any  further  sums  of  money  for  improving  the  navigation. 
I  do  not  think  I  ought  to  give  any  costs,  and  I  am  of  opinion  that 
this  must  be  considered  as  a  continuation  of  the  motion  previously 
made. 


In  re  The  Sherwood  Loan  Company,  ex  parte  Smith.' 

December  9, 1850,  and  Janaary  11, 1851. 

Compamf —  Winding-vp  Acts  —  Loan  Society  —  Persons  eniitkd  to 
present  Petition —  Societies  uritkin  Scope  of  Acts —  Grounds  vpon 
which  the  Court  trill  interfere. 

A  petition  was  presented  for  the  winding  np  of  a  loan  society,  in  which  certain  penong 
united  themseiTes  together,  to  subscribe  8*.  per  month  for  each  share  for  one  hundred 
months,  nntil  the  payments  amounted  to  40L  per  share,  and  whenever  there  should  h% 
200{.  in  hand,  the  members  were  to  bid  for  the  purpose  of  procuring  a  loan  at  5/.  per  cent, 
the  premiums  to  be  divided  among  the  members.    After  fifty-one  meetings  the  society 
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eeesed  iti  opendonflf  and  the  petition  was  preaented  on  the  ground  that  the  funds  had 
been  mismanaged  and  the  sodetj  had  come  to  an  end.  The  petition  was  resisted  for  three 
reasons :  Firsty  that  the  petitioner  was  not  entitled  to  present  the  petition,  as  nothing  was 
due  to  him  from  the  sodety ;  teccndUt^  that  the  sodetj  did  not  come  within  the  meaning 
of  the  Winding-up  Acts ;  and>  thurdLf^  that  this  was  not  a  case  for  the  interference  of  the 
court:  — 

HiM,  that  the  petitioner  being  a  member  and  claiming  to  be  a  contributory  of  the  sodetj 
was  entitled  to  present  the  petition ;  that  the  object  of  the  society  being  profit,  il  was 
within  the  meaning  of  the  acts ;  and  that,  under  the  circumstances  of  the  case,  the  oonrt 
was  bound  to  mfuce  the  order  for  winding  up,  although  it  might  be  detrimental  to  the 
interests  of  the  sodety. 

This  was  the  petition  of  James  Smith,  and  it  stated  that  in  the 
month  of  September,  1843,  the  petitioner  and  other  persons,  being 
more  than  fifty  in  number,  agreed  to  form  a  company  or  association, 
called  the  Sherwood  Loan  Company,  for  the  purpose  of  raising  the 
snm  of  20,000^  or  thereabouts,  with  the  intention  of  afterwards  lend- 
ing and  advancing  the  same  to  some  of  the  other  parties,  at  interest 
after  the  rate  of  5/.  per  cent  per  annum^  under  certain  regulations 
then  settled  and  agreed  upon.  That  such  rules  and  regulations  wc^re 
to  the  following  effect :  That  the  society  should  meet  on  the  Tuesday 
in  every  fourth  weelt,  computing  from  the  12th  of  September,  1843; 
and  special  meetings  might  be  convened  at  any  time  in  certain 
specified  cases.  That  the  persons  therein  named  should  act  as  the 
committee  of  the  club;  and  such  committee  should  meet  on  the 
Friday  after  such  monthly  meetings,  to  conduct  all  such  business  of 
tiie  company  as  should  not  be  transacted  at  the  general  meetings. 
That  the  committee  should  fix  the  salaries  of  the  officers  of  the  com- 
mittee, and  also  require  the  secretary  to  report  whether  any  and 
what  members  were  in  arrear  in  their  payments.  That  a  txeasurei 
should  be  appointed  to  receive  all  monthly  and  other  payments  con- 
tributed by  the  members,  and  dispose  of  and  apply  the  same  as 
should  be  ordered  by  the  committee.  That  a  secretary  should  be 
chosen  by  the  committee,  who  should  keep  an  account  of  the  monthly 
subscriptions  and  other  payments  to  be  made  to  the  company,  and 
of  all  loans  and  allotments  of  money  out  of  the  funds  or  stock  of 
the  society  to  the  several  members  thereof.  That  every  member  of 
the  society,  his  executors  or  administrators,  should  pay  to  the  treas- 
urer, at  every  monthly  meeting,  8*.  upon  every  40Z.  for  which  he 
should  subscribe ;  and  when  he  should  have  an  allotment  of  money 
upon  loan  from  the  fund  or  stock  of  the  company,  he  should  also  pay 
the  additional  subscription  he  should  agree  to  give  for  the  preference 
of  having  such  loan  by  monthly  instalments  of  8*.  upon  every  40i  so 
advanced  or  allotted  to  him,  until  the  whole  of  such  additional  sub- 
scription should  be  paid,  together  with  interest  for  such  loan  or  sum 
so  advanced,  after  the  rate  of  bL  per  cent  per  annum.  That  ever^ 
member  who  should  neglect  to  pay  his  monthly  subscription,  addi- 
tional subscription,  interest,  and  other  payments  due  from  him  to  the 
society,  should  pay  the  same  to  the  treasurer  at  the  next  monthly 
meeting,  together  with  the  sum  of  lOd.  per  month  for  every  205.  left 
unpaid.  That  when  there  should  be  in  hand  the  sum  of  200i  or 
upwards,  the  same  should  be  disposed  of  on  loan,  under  the  direction 
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of  the  committee,  at  snob  a  price  and  in  such  a  manner  as  in  their 
discretion  should  be  thought  advisable,  according  to  the  nature  of  the 
security  and  amount  of  money  advanced ;  but  no  member  to  have 
any  more  money  on  loan  than  he  subscribed  for.  And  in  case  of 
application  for  a  loan  for  a  ^ater  amount  than  there  should  be  cash 
in  hand,  the  committee  and  trustees  should  have  power  to  borrow 
such  sum  of  money  as  they  should  think  proper ;  and  they  might  retain 
securities  in  their  hands  as  a  lien  and  security  to  them  for  all  sums  bor- 
rowed or  guarantied.  That  all  monthly  and  additional  subscriptions 
and  interest  and  other  payments  should  be  paid  to  the  treasurer,  and 
should  constitute  the  fund  or  stock  of  the  society,  which  was  to  be 
for  their  mutual  and  proportionate  benefit.  That  immediate  pay- 
ment should  be  made  to  the  treasurer  of  all  sums  for  which  the  mem- 
bers should  be  liable ;  and  such  sums  should  be  recoverable  by  law 
as  liquidated  damages,  or  the  treasurer,  at  his  option,  might  retain 
and  deduct  the  same  from  any  money  in  his  hands  which  should  have 
been  subscribed  by  the  person  from  whom  such  payments  were  to  be 
made.  That  every  member  of  the  society  who  should  duly  pay  his 
sabscriptions,  his  executors,  administrators,  or  assigns,  should,  at  all 
times  during  the  continuance  of  the  society,  enjoy  a  distinct  riffht| 
share,  and  interest  in  proportion  to  his  monthly  subscription,  so  that 
such  interest  should  not  be  assignable  and  transferable,  unless  sub- 
ject to  the  rules  and  regulations,  during  his  lifetime,  but  at  his 
decease  to  belong  or  go  to  his  executors,  administrators,  or  assigns; 
and,  if  requested  by  them,  the  society  should  take  the  share  or  shares, 
covering  all  payments  and  allowing  interest  from  the  time  the  sums 
had  been  paid.  Other  rules  followed,  respecting  the  persons  eligible 
to  become  members  of  the  committee ;  and  the  last  rule  was,  that 
the  company  and  these  rules  and  regulations  should  remain  and  con- 
tinue in  fuU  force  and  effect,  and  all  the  members  of  the  society 
should  be  thereby  bound,  until  all  such  members  or  their  assigns, 
executors,  or  administrators  respectively,  should  have  borrowed  and 
received  the  whole  amount  of  money  for  which  they  should  respeo* 
tively  have  so  subscribed,  and  until  all  arrears,  fines,  and  forfeitures 
in  and  under  any  of  the  rules  should  be  paid. 

The  petition  then  stated,  that  Kirke  Swann  was  duly  appointed 
the  treasurer  of  the  said  company ;  and  Thomas  Sargent,  since  de- 
ceased, and  afterwards  Thomas  Grascoigne,  also  since  deceased,  were 
appointed  secretaries  of  the  company.  That  the  said  Kirke  Swann, 
Thomas  North,  Samuel  Parsons,  Thomas  Sargent,  and  Thomas 
Crascoigne  were  constant  attendants  at  the  committee  meetings  of 
the  company,  and  that  they  obtained  a  preponderating  influence  over 
the  affairs  of  the  said  company,  and  they  obtained  possession  of  all 
the  books,  documents,  and  securities,  and  the  control  of  the  funds  of 
the  company.  That  monthly  meetings  of  the  company  were  held  on 
Ihe  days  appointed  by  the  rules  for  more  than  fifty  months,  and  the 
petitioner  and  most  of  the  other  members  paid  to  the  treasurer  the 
money  payable  on  the  shares  held  by  them.  That  the  petitioner  was 
possessed  of  five  shares  in  the  company,  and  had  paid  in  respect  there- 
of the  sum  of  102i,  and,  with  the  exception  of  60/.,  which  had  been 
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advanced  to  him  under  the  rules,  no  sum  had  been  allotted  to  him 
or  paid  out  of  the  funds  of  the  company ;  and  divers  other  members 
of  the  company,  who  had  duly  paid  the  sums  due  from  them,  bad 
received  no  advances  or  allotments  out  of  the  funds,  or  any  return 
for  the  sums  so  paid  by  them.  That  the  said  Thomas  North,  Kirke 
Swann,  Samuel  Parsons,  Thomas  Sargent,  and  Thomas  CJascoigne 
had,  respectively,  received  sums  of  money  on  behalf  of  the  company, 
amounting  to  nearly  2000/.,  which  they,  or  one  of  them,  still  retained, 
and  had  not  accounted  for,  nor  had  the  receipt  of  any  of  the  said  sums 
of  money  by  them  been  entered  in  the  books  of  the  company.  That 
the  funds  of  the  company  had  been  misapplied  and  misappropriated, 
to  a  very  great  extent,  and  entirely  through  the  contrivances  of  the 
said  Thomas  North,  Kirke  Swann,  Samuel  Parsons,  Thomas  Sai^nt, 
and  Thomas  Gascoigne.  That  large  sums  of  money  had  been  bor- 
rowed by  the  company,  part  of  which  was  still  owing.  That  large 
sums  of  money  had  been  advanced  by  some  of  the  committee  to  other 
similar  loan  companies,  and  also  to  persons  not  members  of  the  com- 
pany, without  the  concurrence  of  the  committee  and  in  contravention 
of  the  rules  of  the  company ;  and  there  was  still  due  and  owing  to  the 
company,  in  respect  of  such  moneys  so  lent  and  advanced,  a  large  sum 
of  money.  That  the  sum  of  4000t,  or  thereabouts,  was  due  boia 
divers  members  of  the  company,  in  respect  of  their  shares.  That  the 
sum  of  2600Z.  had  been  advanced  by  the  committee  to  one  John  Boot, 
one  of  the  members  of  the  company,  on  certain  securities,  which  the 
said  T.  North  had  lately  agreed  to  deliver  up  on  the  payment  of 
400Z.,  although  there  was  a  much  larger  sum  due  thereon,  amount- 
ing, as  the  petitioner  believed,  to  1700/.  and  upwards.  That  the  last 
meeting  of  the  company  was  held  in  November,  1848 ;  and  the  pe- 
titioner and  certain  other  members  of  the  company  were  unable  to 
obtain  a  satisfactory  account  of  the  state  of  the  funds,  or  to  obtain 
payment  of  ^the  sums  of  money  due  to  them  in  respect  of  their  shares. 
That  the  business  of  the  company  had  altogether  ceased,  and  the 
funds  thereof  ought  now,  after  payment  of  the  liabilities,  to  be  dis- 
tributed among  the  members,  accoroing  to  their  several  and  respective 
rights  and  interests. 

The  petition  prayed  that  the  company  might  be  absolutely  dis- 
solved and  wound  up,  under  the  provisions  of  the  Winding-up  Acts, 
and  that  a  reference  might  be  made  to  the  master  for  that  purpose. 

An  affidavit  had  been  filed  by  Mr.  North,  in  which  he  alleged  that 
the  club  could  not  be  worked  out  under  one  hundred  nights  or  months, 
and  the  company  could  not  therefore  be  wound  up  at  the  present 
time.  That  the  petitioner  had  paid  to  the  fifty-first  night,  102^;  and 
calculating  from  the  fifty-first  meeting  night,  with  fines  thereon,  and 
interest  on  the  sum  of  50L  purchased  out  of  the  club  by  him,  and  ac- 
cording to  the  club  rules,  so  far  from  the  petitioner  having  any  interest 
in  the  said  club,  he  still  remained  indebted  to  the  club,  and  the  money 
due  from  him  would  entirely  absorb  the  whole  of  his  interest  in  the 
club.  That  it  was  not  true  that  there  had  been  no  meeting  of  the 
club  since  the  month  of  November,  1848,  for  that  there  was  a  meeting 
on  the  26th  of  November,  1849,  when  it  was  resolved  that  the  said 
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J.  Boot  should  be  applied  to  for  payment  of  the  money  advanced 
to  him.  That  an  action  was  subsequently  commenced  against  him 
to  compel  payment  of  the  sum  amounting  to  1083/.,  and  that  the  debt 
was  afterwards  compromised  by  a  payment  of  400/.,  the  committee 
believing  that  as  the  said  J.  Boot  was  at  that  time  in  embarrassed 
circumstances,  it  was  the  most  prudent  course  to  be  adopted.  That 
another  meeting  of  the  committee  took  place  on  the  18th  of  March, 
1850.  This  deponent  further  stated,  that  he  could  deny  or  explain 
the  whole  of  the  allegations  in  the  petition,  but  he  submitted  that 
the  petitioner  was  not  entitled  to  come  before  the  court,  inasmuch 
as  he  had  no  interest  whatever  in  the  club,  the  whole  of  his  interest 
having  been  absorbed  in  consequence  of  his  non-payment,  according 
to  the  rules  of  the  club,  and  that,  consequently,  he  was  not  now  a 
member  of  the  club,  and  that  there  was  no  reason  why  this  company 
should  be  wound  up  under  the  acts.  Then  followed  a  number  of 
.  affidavits,  made  by  the  members  of  the  club ;  some  of  them  alleging, 
in  support  of  the  petition,  that  the  aflFairs  of  the  club  had  been  misman- 
aged, and  ought  to  be  wound  up  under  the  acts,  and  others  alleging 
that  the  business  had  been  carried  on  with  propriety,  and  in  a  manner 
the  most  beneficial  for  the  interests  of  the  club.  It  also  appeared 
Ihat  the  said  T.  North  had  oflFered  and  agreed,  for  the  purpose  of 
avoiding  litigation,  and  saving  the  unnecessary  expenditure  of  money, 
to  satisfy  the  claims  of  certain  members  of  the  company,  whose 
claims,  including  the  money  borrowed  by  the  company,  and  interest 
due  thereon,  amounted  to  the  sum  of  1265/.,  and  amongst  which 
claims  the  claim  of  the  petitioner  for  42/.  was  included,  by  instal- 
ments of  100/.  per  month,  lor  the  first  three  months,  and  50/.  per  month 
until  the  whole  should  be  paid ;  and  also  to  pay  the  bill  of  costs, 
which  the  solicitor  told  him  would  amount  to  the  sum  of  55/.  It 
turned  out  afterwards,  however,  that  the  solicitor's  charges,  for  law 
expenses,  up  to  and  including  the  order  for  dismissing  the  petition, 
amounted  to  85/.,  when  Mr.  North,  thinking  the  charges  exorbitant, 
refused  to  pay  the  increased  demand,  and  the  petition  was  brought 
on  for  hearing. 

Mr,  Rott  and  Mr.  Craig  appeared  for  the  petition. 

Mr.  BetheU  and  Mr.  Glasse,  contra,  contended  that  this  society  did 
not  come  within  the  meaning  of  the  Winding-up  Acts.  The  second 
act  did  not  alter  the  tests  required  in  the  first  act,  and  under  none  of 
these  could  this  company  be  ranged.  The  petition  did  not  allege 
that  the  company  had  committed  an  act  of  bankruptcy,  (clause  I,) 
11  &  12  Vict  c  45,  s.  5 ;  nor  was  it  unable  to  meet  its  engagements, 
{clause  2,)  nor  was  it  subject  to  judgments  recovered,  (clause  3,)  nor 
subject  to  decree  or  order  made,  (clause  4,)  nor  had  an  action  been 
brought  against  any  member  for  the  company's  debts,  (clause  5,)  nor 
was  the  company  sued  by  a  creditor  whose  debt  would  support  B.fiaty 
(clause  6,)  nor  had  the  company  been  dissolved,  (clause  7.)  The  8th 
clause,  then,  was  the  one  under  which  the  petitioner  must  have  supposed 
he  could  come  to  the  court,  but  was  there  any  matter  or  thing  shovoi 
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which,  in  the  opinion  of  the  court,  rendered  it  just  and  equitable  that 
the  company  should  be  dissolved  ?  The  opinion  of  the  judges  was 
a£;ainst  extending  the  operation  of  these  acts.  There  was  no  test  here 
of  the  insolvency  of  the  company,  and  Vice  Chancellor  Ejiight  Bruce, 
in  the  case  o{  Ex  parte  Spademan^  1  De  Crex  &  Sm.  599;  s.  c  18  Law 
X  Rep.  (n.  s.)  Chanc.  261,  1  Hall  dc  Twells,  229,  held,  that  upon  a 
petition  presented  under  the  Winding-up  Act  for  a  dissolution,  the 
court  could  only  interfere  upon  proof  of  the  existence  of  some  of  the 
tests  of  insolvency  prescribed  by  the  act,  and  was  not  entitled  to  go 
into  the  pecuniary  accounts  of  the  company;  and  that  the  permitting 
a  number  of  members  to  retire  upon  terms  did  not  amount  to  a  disso- 
lution of  the  company.  The  ^al  test  was,  whether  this  company 
was  a  trading  company.  Now,  it  was  clear  that  they  did  not  carry 
on  business  for  pront ;  and  the  company  had  no  existence  beyond  its 
own  members.  In  the  case  of  The  Heme  Bay  Pier  Company^  ex  parte 
Burgej  1  De  Qex  &  Sm.  588 ;  s.  a  18  Law  J.  Rep.  (n.  s.)  Chanc.  71, 
though  the  undertaking  was  canried  on  for  a  profit,  the  same  principle 
was  laid  down.  Jhis  case  was  still  stronger.  ,  The  company  could 
not  obtain  credit,  or  incur  debt,  or  give  credit.  In  several  cases  before 
the  Vice  Chancellor  Knight  Rruce,  he  had  expressed  his  opinion  that 
these  acts  had  done  more  harm  than  gooa,  and  there  could  not 
be  a  stronger  instance  of  that  fact  than  the  case  now  before  the 
court  This  was  a  friendly  society,  and  by  the  2d  section  benefit 
building  societies  (enrolled)  were  excluded.  At  any  rate,  this  petitioner 
was  not  entitled  to  have  the  company  wound  up,  as  he  had,  in  fact, 
no  interest  in  the  company,  his  interest  having  been  extinguished  by 
the  amount  of  fines  incurred  by  him. 

Mr.  Craig,  in  reply,  contended  that  the  petitioner  was  a  contribu- 
tory within  the  meaning  of  the  acts,  and  consequently  was  entitled 
to  petition.  In  the  cases  cited  it  was  held,  that  the  companies  were 
not  commercial,  and  on  that  ground  the  order  was  refused.  Not  all 
building  societies  were  excluded,  but  only  such  as  were  enrolled.  In 
this  case  there  could  be  no  question  as  to  the  petitioner's  right  to 
present  the  petition. 

Judgment  reserved. 

January  11, 1851.  Lord  Cranworth,  V.  C.  This  was  a  petition 
under  the  Winding-up  Act  for  an  order  for  the  winding  up  of  thb 
company.  The  society  was  a  society  established  at  Nottingham  of 
a  somewhat  peculiar  nature  —  pecuUar  as  it  strikes  me,  for  I  have 
not  been  accustomed  to  see  societies  of  this  sort— in  which  a  great 
number  of  persons  united  themselves  together,  to  subscribe  a  sum  of 
so  many  shillings  a  month  as  should  amount  eventually  to  200L 
The  shares  were  divided,  I  think,  into  shares  of  40L  each,  and  in 
respect  of  each  share  the  subscribers  were  to  pay  8*.  on  the  first  Tues- 
day of  every  lunar  month,  every  four  weeks,  so  it  was  thirteen  times 
8s.  in  the  course  of  the  year.  They  were  to  make  these  payments 
until  the  sum  they  so  subscribed  amounted  to  40^  The  present 
petitioner  was  a  si^scriber  for  five  of  these  shares ;  and  the  way  the 
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money  was  to  be  applied  was  this,  that  from  time  to  time  when  they 
had  money  in  band,  200/.,  I  think,  the  members  were  (as  I  under- 
stand the  regulations,  for  they  are  a  little  obscure)  to  bid  to  see  who 
would  give  the  most,  in  order  to  have  the  advantage  of  having  a  loan 
to  him.  So  that  there  would  be  a  profit  coming  to  the  society  from 
the  sum  of  money  bid,  as  it  were,  for  getting  the  loan,  and  also  from 
the  interest  paid,  which  was  5L  per  cent.  That  would  be  the  profit 
they  would  take.  Tl¥)se  who  got  no  loan  at  all,  for  the  last  person 
would  never  have  any  loan,  would  get  his  advantage  by  having  had 
the  chance  of  obtaining  a  loan,  and  by  having  divided  between  him 
and  the  others  the  premiums  that  had  been  paid  for  the  loans  and  the 
interest — he  would  have  his  share.  That  was  the  nature  of  the  soci- 
ety. Now,  it  appears  that  it  went  on  all  very  regularly  up  to  about 
the  year  1848,  at  which  time  it  seems  the  meetings  ceased — I  do 
not  mean  absolutely  ceased,  for  there  were  one  or  two,  but  it  did  not  go 
on  regularly,  certainly  the  petitioner  never  subscribed  any  thing  after 
that  day.  It  would  seem  from  the  afiidavits  that  nobody,  or,  at  any 
rate,  very  few,  only  one  or  two,  subscribed,  and  that  only  for  a  week 
or  two  afterwards.  In  this  state  of  things,  application  was  made  by 
this  petitioner,  as  it  is  stated  and  admitted,  to  the  gentlemen  chiefly 
acting  in  the  management  of  the  concern,  asking  to  have  the  money 
returned,  and  the  concern  wound  up;  but  those  applications  not 
having  been  successful,  this  petition  is  presented.  The  application 
is  resisted  on  three  grounds :  first,  it  is  said  that  the  petitioner  is  not 
a  party  entitled  to  present  a  petition ;  secondly,  that  the  society  is 
not  a  society  within  the  meaning  of  the  Winding-up  Acts ;  and, 
thirdly,  that  if  it  is,  no  case  has  been  made  out  to  render  it  incumbent 
on  the  court  to  make  an  order,  or  if  not  incumbent  on  the  court,  there 
is  nothing  to  induce  the  court  to  exercise  a  discretion  in  favor  of  so 
winding  up  the  concern. 

With  regard  to  the  petitioner  not  being  a  party,  iJiat  depends  on 
this:  It  was  said,  that  from  the  state  of  the  accounts  it  could  be 
shown  that  he,  having  had  the  benefit  of  a  loan  of  50/.,  was  greatly 
in  arrear  to  the  society,  which  more  than  exhausted  his  whole  interest 
I  do  not  think  that  signifies,  because  the  petition  is  to  be  presented  ac- 
cording to  the  provisions  of  the  Winding-up  Act  by  any  person  being 
or  claiming  to  be  a  contributory ;  and  by  the  definition,  any  member 
of  the  concern  is  described  to  be  a  contributory.  Now,  this  petition 
is  presented  by  a  person  claiming  to  be  a  member,  therefore  that  ob- 
jection, I  think,  is  unfounded ;  and  I  do  not  think  that  stands  in  the 
way  of  the  petition. 

Secondly,  it  is  said  that  this  is  not  a  corporation  or  society  within 
the  meaning  of  the  act  of  Parliament  I  think  it  very  doubtful 
whether  it  would  have  been  within  the  meaning, of  the  first  act  of 
Parliament ;  but  whether  within  it  or  not,  is  not  for  me  to  speculate  on. 
Undoubtedly,  the  words  of  the  second  act  are  quite  large  enough  to 
take  in  almost  every  association  of  persons  formed  for  an  object  of 
profit  if  there  be  more  than  the  requisite  number  of  members,  seven, 
and,  no  doubt,  there  is  more  than  that  number  here.  The  language 
of  the  act  is,  "  every  association  of  persons  formed  for  some  common 
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object,"  —  but  I  will  take  it  to  be  for  an  object  of  profit  It  is  true 
that  profit  might  not,  in  its  ordinary  sense,  have  been  the  primary 
object  of  these  parties,  —  I  doubt  whether  profit  was  to  be  the  sole 
object  in  the  act,  —  I  give  no  opinion  about  that ;  but  I  take  it  to  be 
clear  that  profit  was  one  of  the  objects  which  these  parties  had  in 
view,  and  if  it  was,  it  may  come  within  the  meaning  of  the  act 

Then,  it  is  said,  that  if  the  petitioner  was  a  person  entitled  to 
petition,  and  the  case  was  within  the  meaning  of  the  act,  still  it  was 
a  case  in  which  the  court  would  not  direct  a  reference ;  that  it  was 
one  which  must  come  to  an  end  in  a  few  yfears,  and  that  the  court 
would  not  direct  the  winding  up.  I  confess,  although  very  reluctant^ 
ly,  for  a  reason  I  will  presently  state,  I  think  that  this  is  within  the 
act  The  act  of  Parliament  expressly  points  out  one  of  the  grounds 
on  which  a  petition  for  winding  up  is  to  be  maintained,  as  being 
when  the  business  of  the  company  has  come  to  an  end.  I  think  for 
all  practical  purposes  that  the  business  of  this  association  has  conie 
to  an  end,  and  I  collect  that  from  the  afi&davit  of  the  gentlemen  them- 
selves who  are  sought  to  be  charged  as  having  received  a  great  part 
of  the  funds.  Mr.  North  in  his  affidavit,  after  stating  a  negotiation 
between  him  and  the  petitioner,  in  which  he  had  made  certain  pro- 
posals, says,  "  that  to  prevent  any  necessity  for  litigation,  or  any 
unfriendly  feeling,  I  have  offered  to  pay  each  of  them,  that  is,  each 
of  the  parties  complaining,  by  instalments,  the  whole  of  the  money 
paid  by  each  of  them  unto  the  said  company,  but  which  they  have 
refused  to  receive  without  also  being  paid  interest  That  I  refused 
to  pay  such  interest,  because  I  say  that  the  offer  was  made  by  me  in 
consequence  of  the  insolvency  of  several  members  of  the  company, 
and  unavoidable  losses  thereon,  more  than  they  were  legally  or  equi- 
tably entitled  to,  or  could  by  any  legal  or  equitable  means  obtain. 
That  I  made  this  offer  from  a  desire  to  have  the  affairs  of  the  com- 
pany wound  up  fairly  and  beneficially  for  all  parties ;  and  that  I  am 
not  in  any  wise  personally  liable  or  answerable  for  the  losses  the 
company  have  sustained,  and  ought  not  to  be  charged  therewith."  I 
do  not  at  all  mean  to  say  that  he  is.  It  seems  to  me  extremely 
doubtful  whether  he  can  be  charged  at  all ;  but  still  the  whole  course 
of  his  conduct  towards  the  parties  shows  that  he,  like  the  rest  of  the 
parties  concerned  in  this  matter,  was  perfectly  persuaded  the  affairs 
of  the  company  must  be  wound  up.  There  are  similar  expressions 
in  other  parts  of  the  affidavit  "  That  to  prevent  litigation,  I  have 
oAered  to  pay  all  the  members  having  equitable  or  legal  claims  on 
the  said  company,  all  the  money  they  have  paid  unto  the  said  com- 
pany, without  interest,  which  I  consider  a  most  liberal  and  beneficial 
offer,  as  they  cannot  possibly  be  entitled  to  more  than  that  amount 
on  a  fair  and  equitable  distribution  of  the  remaining  funds  of  the 
company."  Therefore,  I  think,  the  case  is  one  in  which  the  petitioner 
is  clearly  a  party  entitled  to  petition :  the  society  is  a  society  to  which 
both,  or  at  least  one,  of  the  acts  appUes,  and  that  the  circumstances 
are  such  as  make  it  the  duty  of  the  court  to  direct  the  winding  up. 
I  must  say  I  extremely  rec^ret  it  for  a  reason  I  will  mention. 

[j9&.  BethelL    If  your  lordship  will  pardon  me,  we  pressed  youi 
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lordship  to  consider  whether  you  would  not  make  the  preliminary 
order ;  that  is,  a  reference  to  see  whether  it  would  be  expedient  to  wind 
np  the  association.] 

Lord  Cranworth,  V.  C.  I  fully  considered  that,  and  I  shall  be 
glad  always  to  do  it,  because  one  gets  rid  of  an  uncomfortable  respon- 
sibility, but  my  difficulty  about  it  is  this :  the  real  objection  I  have 
to  referring  it  is  to  be  deduced  from  what  I  am  now  going  to  refer  to. 
It  appears  that  these  parties  were  negotiating  about  this  matter,  and 
Mr.  North  actually  onered  to  pay,  without  interest,  (that  was  the  dis- 
pute,) and  to  give  the  gentleman,  the  solicitor  for  the  petitioner,  SQL 
lor  his  costs  of  only  preparing  this  preliminary  matter;  to  which  he 
answers,  every  thing  else  being  settled,  "  I  cannot  do  that,  for  my 
costs  up  to  this  moment  are  85/."  Now,  it  does  stagger  one  to  think 
that  in  matters  of  thb  sort  85L  should  be  the  amount  of  costs  incurred 
before  the  matter  is  attempted  to  be  set  going.  I  am  reluctant  to 
make  the  order,  and  should  be  glad  to  be  able  to  say,  I  must  leave 
the  parties  to  settle  this  as  they  can ;  but  I  have  not  a  right  to  do 
that,  for  I  have  not  a  right  to  make  myself  wiser  than  the  law.  I 
was  exceedingly  anxious  to  push  the  matter  off,  if  I  may  say  so,  by 
referring  it  to  the  master,  but  I  should  only  be  telling  him  to  tell  me 
that  which  I  know  as  well  as  he  can,  for  1  know  every  thing  he  can 
know.  Therefore,  I  think,  the  cheapest  as  well  as  the  best  way  is  to 
make  the  usual  order  for  the  winding  up. 

[Mir.  Bethell  said  that  this  order,  like  nineteen  out  of  twenty,  would 
be  an  order  for  the  profit  of  the  solicitors  and  the  injury  of  every  body 
dse.] 

Lord  Cranworth,  V.  C.  I  see  Vice  Chancellor  Knight  Bruce  made 
an  observation  in  a  case  before  him,  that  if  this  act  of  Parliament  is 
as  beneficial  to  the  rest  of  her  majesty's  subjects  as  it  is  to  the  pro- 
fession of  the  law,  it  is  a  great  achievement  in  legislation.  I  will 
just  mention  this  point,  that  it  must  not  be  taken  that  I  mean  to 
hold  out  the  notion  that  because  the  party  has  claimed  this  85/.,  he  is 
entitled  to  it     It  may  be  reduced  on  taxation. 

[Mr.  Bethell  suggested  that  if  the  court  should  direct  a  preliminary 
reference,  and  the  master  should  upon  that  find  it  was  not  for  the 
benefit  of  the  parties,  the  order  might  then  be  refused.  From  what 
had  fallen  from  the  court  it  might  be  inferred  that  the  conviction  of 
his  lordship  was,  that  it  would  not  be  for  the  benefit  of  the  parties. 
Therefore,  if  that  were  put  in  the  way  of  being  brought  judicially 
forward,  the  court  would  be  in  a  position  to  refuse  the  order.] 

Lord  Cranworth,  V.  C.  I  think  it  is  for  the  benefit  of  the  par- 
ties. I  assume  that  the  act  of  Parliament  is  a  beneficial  act  for  her 
majesty's  subjects,  and  it  may  be  that  it  will  be  really  for  the  benefit 
of  the  parties  to  put  up  with  their  losses.  I  do  not  know  that  that  is 
the  meaning  of  the  act,  and  I  do  not  know  that  the  matter  could  be 
settled  in  a  cheaper  or  more  expeditious  way  for  the  parties.  Some- 
times we  know  that  the  shell  is  all  the  parties  get,  ana  the  oyster  goes 
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somewhere  else ;  but  I  think  that  I  cannot  look  at  that  It  appears  to 
me  that  I  am  bound  to  make  an  order  for  the  winding  up  of  the 
company. 


Delarue  v.  Church.i 
January  28,  1851. 

Annuities  —  Presumption  —  Act  of  Parliament  —  Parish  Rates. 

An  act  of  Parliament  was  passed  in  1816,  for  the  porpoae  of  raising  5000^  for  the  repair 
of  one  of  the  parish  churches  in  London.  Hie  act  appointed  certain  persons  to  he 
trustees,  and  gave  them  the  power  of  levying  rates,  and  aothorized  them  to  raise  tfao 
money  reqoiiid  by  the  grantmg  of  lift  anndities,  by  way  of  simple  annoity,  or  for  the 
lives  of  two  persons  or  the  survivor,  with  this  restriction,  that  no  annuity  should  be 
granted  for  any  single  life  at  a  higher  rate  than  8/.  3s.  per  cent  when  the  lifo  of  the  annu- 
itant should  be  under  thirty-five.  In  1817,  in  consideration  of  2500/.  paid  by  A,  the 
trustees  granted  an  annuity  of  226/.  to  A  and  B  and  the  survivor.  B  was  then  thirty- 
three  years  of  age.  Another  act  was  passed  in  1819,  which  recited  that  the  trustees  had 
raised  5000/.  and  granted  annuities  to  the  extent  of  297/.,  (which  included  the  above- 
mentioned  sum  of  2500/.,  and  the  annuity  of  225/.,)  and  enacted  tiiat  the  annuities  already 
granted  should  be  paid  in  the  first  place  out  of  the  rates.  The  annuity  was  paid  op  to 
1848,  when  the  trustees  resisted  further  payment,  on  the  ground  that  the  grant  had  been 
void  under  the  act  of  1816 :  — 

Bdd,  that,  if  the  grant  had  been  void  under  the  act  of  1816,  the  defect  was  cured  by  the  act 
of  1819. 

The  restriction  contained  in  the  act  of  1816  was  directory,  and  not  prohibitory,  $emble. 

Almost  every  Uiing  will  be  presumed  in  favor  of  a  grant  fairlv  made,  and  under  good  advice 
on  the  part  of  the  grantors,  and  acted  upon  for  upwards  or  thirty  yean. 

The  Church  of  St  Gteorge  the  Martyr,  in  Bloomsbury,  was  one  of 
the  fifty  churches  built  under  the  act  of  I^ailiament  passed  in  the 
reign  of  Queen  Anne,  and  there  was  no  power  dt  common  law  to 
raise  money  by  rates  for  the  repair  of  the  edifice. 

The  church  being  very  much  out  of  repair,  and  requiring  a  consid- 
erable sum  for  its  restoration,  an  act  of  Parliament  was  passed  in 
1816,  (56  Greo.  3,  c.  28,)  for  the  purpose  of  raising  the  necessary  funds. 

By  that  act  certain  trustees  were  appointed,  with  a  provision  for  a 
perpetual  succession,  and  a  power  was  given  to  the  trustees  of  levy- 
ing rates ;  and  it  was  declared  that  the  clerk  for  the  time  being  of 
the  trustees  should  sue  and  be  sued  in  the  name  of  the  trustees. 

Bv  the  17th  section  of  the  act  it  was  enacted,  that  it  should  be 
lawml  for  the  trustees,  and  they  were  thereby  authorized  and  required 
to  raise,  by  the  granting  and  sale  of  life  annuities  to  any  person  or 
persons,  either  by  way  of  simple  annuity^  or  by  way  of  tontine  upon 
any  two  or  more  liveSy  or  the  life  of  the  survivor  of  them^  or  by  way  of 
loan  upon  bonds  as  therein  mentioned,  any  sum  or  sums  of  money 
not  exceeding  in  the  whole  the  sum  of  6000/. 

The  18th  section  is  in  part  as  follows :  "  And  for  preventing  improv- 
ident grants  under  this  act,  be  it  further  enacted,  that  no  annuities 

I  20  Law  J.  Rep.  (n.  8.)  Chanc  18a 

Digitized  by  VjOOQIC 


COUBTS  OF  CHANCERY,  1850-51.  161 

DeUume  v  Church. 

shall  be  granted  by  virtue  of  this  wskfor  any  single  life  at  any  higher 
rate  than  the  following,  (that  is  to  say,)  where  the  age  of  the  annu- 
itant or  person  for  whose  life  the  annuity  shall  be  granted  shall  not 
exceed  thirty-five  years,  the  annuity  to  be  granted  shall  not  exceed 
the  rate  of  6.  35.  lor  every  100/.  of  the  consideration  money  paid  for 
the  purchase  thereof;  when  the  age  of  such  person  shall  not  exceed 
forty  years,  the  annuity  to  be  granted  shall  not  exceed  the  rate  of  8i 
IO5.  for  each  100/.  of  such  consideration  money ;  when  the  age  of  such 
person  shall  not  exceed  forty-five  years,  the  annuity  shall  not  exceed 
the  rate  of  9/,  for  each  100£  of  the  consideration  money." 

By  the  2l8t  section  it  was  declared  that  all  the  annuities  or  annu- 
ity so  to  be  purchased  and  secured  under  or  by  virtue  of  the  act 
should  be  charged  upon,  and  made  payable,  from  time  to  time,  out  of 
the  moneys  arising  by  or  from  the  rates  and  assessments  by  the  act 
directed  to  be  made. 

By  a  deed-poU,  dated  the  13th  of  May,  1817,  in  consideration  of 
2500/.  paid  by  J.  M.  Delarue,  the  trustees  granted  to  J.  M.  Delarue 
and  Susanne  his  wife  an  annuity  of  225/.,  payable  half  yearly  to  J.  M. 
Delarue  and  Susanne  his  wife,  and  the  survivor  of  them,  his  or  her 
assigns. 

At  this  time  Mrs.  Delarue  was  thirty-three,  and  Mr.  Delarue  was 
fifiy-six  years  old.  The  annuity  was  granted  at  the  rate  of  9/. 
per  cent 

It  will  be  observed  that  the  18th  section  of  the  act  limited  the  annu- 
ity to  be  given  for  a  single  life  under  thirty-five  to  8/.  3^.  per  cent ;  so 
that,  had  the  annuity  been  granted  to  Afrs.  Delarue  alone,  the  grant 
would  have  exceeded  the  prescribed  limit ;  and  also  that,  although  the 
17th  section  authorized  the  raising  money  by  annuities  upon  any  two 
or  more  lives,  there  is  no  limit  stated  in  the  loth  section  for  such  a  case. 

Further  sums  being  required  for  the  parish,  another  act  was  passed 
in  1819,  59  Gteo.  3,  c.  11,  for  that  purpose. 

The  Ist  section  contained  the  following  statements  :  — 

"  And  whereas  the  said  trustees  appointed  by  the  said  act  have  pro- 
ceeded to  carry  the  purposes  thereof  into  execution,  and  have  raised 
the  sum  of  5000/.  on  the  credit  of  the  said  rates  in  the  manner  by 
the  said  act  directed,  and  have  caused  the  said  parish  church  to  be 
well  and  substantially  repaired,  altered  and  improved,  — 

*'  And  whereas  a  rate  of  6{/.  in  the  pound  upon  the  said  parish,  as 
authorized  by  the  said  act,  will  produce  the  annual  sum  or  income  of 
800/.  and  upwards,  and  the  annuities  charged  thereon  under  the  said 
act,  amount  together  to  the  annual  sum  of  297/.  and  no  more." 

It  was  admitted  that  the  2500/.  paid  by  Mr.  Delarue  formed  a  part 
of  the  sum  of  5000/.,  and  that  the  annuity  of  225/.  granted  to  them 
fomied  a  part  of  the  annual  sum  of  297/.  mentioned  in  the  statements 
contained  in  the  act 

By  the  9th  section  of  this  act,  it  was  enacted  that  all  the  moneys 
to  be  from  time  to  time  produced  by  the  rates  should  by  the  trustees 
be,  from  time  to  time,  disposed  and  applied  in  paying  the  annui- 
ties ahready  granted  while  subsisting,  and  the  other  sums  therein 
mentioned* 
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The  annuity  was  regularly  paid  from  the  time  of  its  being  granted 
until  the  year  1848,  when  the  trustees  of  the  parish,  having  considered 
that  the  grant  had  not  been  authorized  by  the  act  66  Geo.  3,  c  28, 
declined  to  make  any  further  payment 

The  bill  which  was  filed  by  Mrs.  Delarue,  who  had  survived  her 
husband,  against  the  clerk  of  the  trustees,  prayed  for  a  declaration  of 
her  right  to  receive  the  annuity,  and  that  the  trustees  might  raise  the 
amount  by  rates,  and  pay  the  same  accordingly. 

The  bill  did  not  pray  lor  a  receiver. 

Mr,  Wiffram  and  Mr.  Craigj  for  the  plaintiff,  contended,  first,  that 
the  act  of  56  Geo.  3,  c.  28,  not  having  provided  any  limit  for  any 
annuity  to  be  granted  on  two  or  more  lives,  the  annuity  in  question 
did  not  come  within  the  restrictions  of  the  18th  section.  Secondly, 
that  the  18th  section  was  merely  directory,  and  not  prohibitory.  J&r- 
rison  v.  Cole,  8  East,  237.  Thirdly,  that  if  the  annuity  had  been 
prohibited  by  the  18th  section,  the  defect  had  been  cured  by  the  59 
Geo.  3,  c  11.  Fourthly,  that  if  the  annuity  had  been  prohibited  and 
the  defect  had  not  been  cured,  it  was  not  entirely  void,  but  merely 
void  for  the  excess;  Griffiths  v.  Vere,  9  Ves.  127;  and  that,  if  so 
treated,  the  past  payments  were  not  to  be  taken  into  account  Fifthly, 
that  the  length  of  time  barred  the  trustees  from  resisting  the  claim. 
Nicholls  V.  Leeson,  3  Atk.  573. 

Mr.  Roundell  Palmer  and  Mr.  Archibald  Smith,  for  the  defendant, 
contended  that  the  court  had  no  jurisdiction  in  the  matter ;  Dretary 
V.  Barnes,  3  Russ.  94 ;  s.  c.  5  Law  J.  Rep.  Chanc  47 ;  and  that  the  18th 
section  of  the  act  of  56  Greo.  3,  c.  28,  was  prohibitory ;  and  that  the 

Sant  was,  therefore,  void ;  and  cited  Knapp  v.  Williams,  4  Ves.  430,  n. 
ellish  V.  Brooks,  3  Beav.  22 ;  s.  c.  9  Law  J.  Rep.  (n.  s;)  Chanc  362. 
"Die  Queen,  v.  St.  Margaret,  Leicester,  8  Ad.  &  E.  889.  The  King  v. 
The  Inhabitants  of  Gravesend,  3  B.  &  Ad.  240;  s.  c  1  Law  J.  Rep. 
(n.  s.)  M.  C.  20.  The  King  v.  The  Justices  of  Leicester,  7  B.  &  C.  6 ; 
s.  c  5  Law  J.  Rep.  M.  C.  95. 

Knight  Bruce,  V.  C.  The  case  of  Dretory  v.  Barnes  was  a  special 
and  a  particular  case,  and,  in  my  opinion,  does  not  govern  the  present, 
in  which  I  think  that  the  court  has  jurisdictipn.  To  what  extent  it  is 
to  be  exercised  is  another  question. 

Whether  the  annuity  is  within  the  prohibitory  clause  —  if  it  is  a 
jMTohibitory  clause  —  which  constitutes  the  18th  section  of  the  act  of 
1816,  T  give  no  opinion ;  but,  for  the  present  purpose,  I  will  assume 
that  point  in  the  defendant's  favor. 

The  next  question  is,  whether  the  18th  section  is  directory  merely, 
or  has  the  effect  of  avoiding  every  grant  or  contract  which  infringes 
its  provisions.  My  impression  is,  that  it  is  directory  only,  and  does 
not  avoid  any  grant  or  contract  which  infringes  its  provisions.     This 

rant,  however,  in  my  opinion,  it  is  not  necessary  to  decide,  but 
think  it  right  not  to  let  it  pass  without  expressing  my  opinion 
aponit 
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However  this  may  be,  this  annuity  was  s^ranted  fairly ;  was  granted 
under  very  good  advice  on  the  part  of  those  who  granted  it ;  was 
granted  by  persons  representing  a  wealthy  and  respectable  body ;  and 
was  granted  so  far  back  as  May,  1817.  From  the  month  of  May, 
1817,  the  annuity  was  regularly  paid  up  to  the  year  1848,  a  period 
of  more  than  thirty  years,  without  opposition  or  observation,  during 
which  time  those  who  have  received  it  have  regulated  their  habii^ 
and  mode  of  life  upon  the  faith  of  this  provision.  Now,  considering 
that  there  are  thirty  years  during  which  this  property  has  been  peace- 
ably enjoyed,  it  is  consistent  with  the  whole  course  of  authori^,  and 
with  all  the  analogies  of  our  law,  to  presume  almost  any  thing  ca- 
pable of  supporting  such  a  srant.  I  am  not  quite  sure  that  there  has 
not  been  sufficient  length  of  time  to  presume  an  act  of  Parliament 
It  is  sufficient  to  go  the  length  to  which  the  courts  go  in  some  in- 
stances, and  to  which  they  went  in  Lord  Mansfield's  time.  It  is 
sufficient  to  say,  that  almost  any  thinc^  ought  to  be  presumed,  after 
such  a  length  of  enjoyment,  capable  of  supporting  the  grant 

I  do  not,  however,  rest  there ;  for,  this  grant  having  been  made 
fairly,  honestly,  openly,  and  under  good  advice,  au  act  of  Parliament 
was  passed  in  1819,  nearly  two  years  after  the  grant,  a  public  act,  as 
the  former  was,  and  obtained,  I  must  take  it  as  probable,  by  the  very 
grantors  of  the  annuity.  In  this  act  it  is  is  stat-ed  —  [His  honor  then 
read  the  two  recitals  contained  in  the  statement  of  the  case.]  It  has 
been  stated,  and  either  proved  or  admitted,  that  the  annual  sum  of 
297/.  included  the  annuity  now  in  question,  and  that,  without  it,  the 
proposition  would  be  untrue.  On  the  footing  of  this  preamble  the 
enactment  proceeds.  After  authorizing  more  money  to  be  raised, 
the  9th  section  provides  —  f  IBs  honor  then  read  the  9th  section,  which 
appears  in  ^he  statement  ot  the  case.] 

It  is  in  the  face  of  these  facts  that  this  defence  has  been  made.  In 
my  opinion  it  fails  in  law  and  in  equity,  and  this  lady  is  entitled  to 
the  benefit  of  this  suit,  and  to  all  the  costs  which  the  court  can  give. 

To  what  extent  the  relief  is  to  go  is  another  question,  a  question 
rather  of  form  than  of  substance,  for,  if  the  decree  to  be  made  in  this 
suit  shall  not  give  her  at  once  all  that  she  is  entitled  to,  she  will  be 
justified  in  instituting  another  suit,  and  so  from  time  to  time  as  shall 
be  necessary.  At  present  it  appears  that  there  are  funds  in  the 
hands  of  these  trustees  applicable  to  the  payment  of  the  arrears. 
Let  a  sufficient  sum  be  so  applied,  and  declare  that  Mrs.  Delarue  is 
entitled  to  have  the  annuity  kept  down  from  time  to  time  in  the 
manner  prescribed  by  the  act  of  Parliament,  and  let  there  be  liberty 
to  apply.  I  do  not  appoint  a  receiver,  as  it  is  not  necessary,  and  let 
the  defendants  pay  aU  the  costs  of  the  suit 
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Crafton  v.  Frith.^ 

F^mary  14,  1851. 

Will —  Ckmstructtan — Mortmain  Act — Discretion  of  Trustees  — 

Educatum. 

A  testator  bequeathed  the  residae  of  his  estate  to  trustees,  to  be  purchased  into  the  foods, 
for  the  foUowing  purpose,  viz.,  for  openine  new  schools,  suMcribing  to  those  already 
opened  in  England,  Scotland,  Ireland,  and  elsewhere,  and  pnrdiasing  land  to  be  let  out 
to  the  poor  at  a  low  rent,  such  rent  to  be  applied  to  any  benerolent  purposes  his  trustees 
might  think  proper :  — 

Hdd,  that  the  residue  was  dirisible  into  two  eaual  parts,  and  that  one  of  such  naits  was 
applicable  to  the  porposes  of  education,  ac(x>rding  to  a  scheme  to  be  settled  by  die  eoort, 
and  that  th.e  trusts  or  the  other  part  were  void  under  the  Mortmain  Act 

Philip  Frith,  by  his  will,  which  was  executed  on  the  13th  of 
August,  1842,  after  several  devises  and  bequests  to  different  persons 
therein  named,  made  the  following  disposition :  — 

**  The  remainder  and  residue  of  my  property  I  give  and  bequeath 
to  my  friends,  R.  Sterry,  R.  Barrett,  and  J.  Barrett,  in  trust  to  be 

!>urchased  into  the  funds  for  the  purposes  hereinafter  mentioned ;  viz^ 
or  opening  new  schools,  subscribing  to  those  already  opened  in 
England,  Ireland,  Scotiand,  or  elsewhere,  and  in  purchasing  land  to 
let  out  to  the  poor  at  a  low  rent,  and  the  rent  to  be  applied  to  any 
benevolent  purpose  the  said  R.  Sterry,  R.  Barrett,  and  J.  feanrett  may 
think  proper." 

The  testator  died  in  March,  1844. 

This  was  a  suit  for  the  administration  of  the  estate  of  the  testator. 
The  only  question  in  the  cause  was  as  to  the  effect  of  the  clause 
above  stated ;  it  being  insisted,  on  the  part  of  the  next  of  kin,  that  it 
was  void  for  uncertcdnty. 

The  arguments  used  sufficientiy  appear  in  the  judgment. 

Mr.  Wigram  and  Mr.  Sidney  Belly  for  the  plaintiffs. 

Mr.  Swanstonj  Mr.  C.  P.  Cooper^  Mr.  Bacon,  Mr.  W.  P.  Woody 
Mr.  J.  Parker y  Mr.  Malins,  Mr.  R.  Palmer^  Mr.  Metcalfe^  Mr.  Bogers, 
Mr.  Messitery  Mr.  W.  M.  JameSy  Mr.  Nicholsy  and  Mr.  iVdley  appeared 
for  the  other  parties. 

The  following  cases  were  cited  :  Foy  v.  Foy,  1  Cox,  163.  Bland' 
ford  V.  Fackerelly  4  Bro.  C.  C.  394.  Chapman  v.  Brown,  6  Ves.  404. 
77ie  Attorney  General  v.  ParsonSy  8  Ibid.  186.  Morice  v.  The  Bishop 
ofDurhamy  9  Ibid.  400 ;  s.  c.  10  Ves.  532.  James  v.  AUeny  3  Mer.  17. 
Henshaw  v.  Atkinson,  3  Madd.  306.  TTie  Attorney  General  v.  Htn3> 
many  2  J.  &  W.  270.  Pritchard  v.  Arbouitty  3  Russ.  458 ;  s.  c.  5  Law 
J.  Rep.  Chanc  175.  The  Attorney  General  v.  MUly  3  Russ.  328 ;  s.  c. 
6  Law  J.  Rep.  Chanc  153.  Williams  v.  KershaWy  5  Law  J.  Rep. 
^N.  8.)  Chanc.  84 ;  s.  c.  5  C.  &  F.  111.  Mather  v.  Scotty  2  Keen, 
172 ;  B.  c.  6  Law  J.  Rep.  (n.  s.)  Chanc.  300. 

1  20  Law  J.  Rep.  (n.  b.)  Chanc  196. 
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Knight  Bruce,  V.  C.  The  first  question  is,  whether  the  testator 
has  given  any  discretion  to  the  trustees  as  to  the  proportions  in  which 
they  are  to  apply  the  residue  for  the  several  objects  mentioned  in  the 
will^  or  a  discretion  to  the  extent  of  excluding  any  one  of  those 
objects.  The  testator  has  specified  several  objects.  I  do  not  think 
that  any  intention  or  wish  can  be  attributed  to  him  of  putting  it  in 
the  power  of  any  one  to  exercise  a  discretion,  so  as  to  effect  the* 
exclusion  of  any  of  the  purposes  which  have  been  mentioned.  But 
there  is  something  more  than  silence ;  because,  when  the  testator 
uitended  discretion  to  be  exercised,  he  has  said  so ;  for  he  provides 
that  the  small  rents,  which  the  poor  are  to  pay,  are  to  be  applied  to 
any  benevolent  purposes  which  the  trustees  may  think  proper.  1  am 
of  opinion  that,  construing  the  will  as  it  would  have  been  construed 
if  the  Mortmain  Act  had  not  passed,  discretion  was  excluded  in  the 
sense  which  I  have  mentioned,  and  that  the  trustees,  therefore,  would 
have  been  under  the  obligation  of  dividing  the  fund  into  two  or  three 
shares,  and  applying  them  in  the  manner  directed. 

The  question  has  been  very  properly  and  very  fairly  argued  whether 
the  division  is  to  be  into  two  or  into  three  shares.  Upon  the  whole,  my 
opinion  is,  that  the  two  first  purposes,  although  apparently  two,  are 
in  reality  but  one.  The  whole  is  a  single  purpose,  namely,  charitable 
education,  although  the  testator  has  used  the  expressions  "  for  opening 
new  schools,  or  subscribing  to  those  already  opened  in  England,  Ire- 
land, Scotland,  or  elsewhere.'*  I  think,  therefore,  that  the  division 
which  the  trustees  would  have  been  bound  to  mate,  ^supposing  the 
case  to  be  without  the  Mortmain  Act,)  is  a  division  mto  two ;  and 
that  they  would  not  have  had  a  discretion  to  tiie  extent  of  teiking 
half  from  tlie  purposes  of  education.  I  am  of  opinion  that  llie  first 
purpose  has  not  been  made  unlawful  by  the  Mortmain  Act  I  think 
that  it  is  clear,  (whatever  be  the  meaning  of  the  word  "  benevolent) 
that  the  second  purpose  has  been  made  illegal  by  the  Mortmain 
Act  —  the  purpose  being  to  purchase  land,  to  be  let  out  to  the  poor 
at  a  low  rent 

The  result  of  my  judgment  is,  that  half  of  the  residue  belongs  to 
the  next  of  kin,  and  that  the  other  half  must  be  applied  to  the  pur- 
poses of  education.  There  must  be  a  reference  to  the  master  to 
settle  a  scheme ;  or  I  will,  if  the  parties  wish  it,  settle  the  scheme 
myselfl 
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Hobby  v.  Allen.^ 

Mazcb  S6,  1851. 

Baron  and  Feme —  Reversiona/ity  Interests. 

A  manned  woman  can  do  no  act  to  affbct  her  roTenionary  interest  in  a  som  of  money 
charged  upon  land,  daring  the  lifetime  of  the  tenant  for  life. 

By  indentures  of  lease  and  release,  dated  the  2d  and  3d  of  March, 
1827,  two  estates,  called  the  Byford  and  Bisbopstone  estates,  were 
conveyed  unto,  and  to  the  use  of,  Thomas  Eckley  €uid  William 
Hobby,  and  their  heirs,  upon  trust  that  thev  should  pay  the  rents  of 
the  Byford  estate  to  Jane  Hobby  for  life,  and,  after  her  decease,  should 
raise  thereout  the  sum  of  250/.,  and  pay  the  same  to  Mary  Ann 
Hobby  on  her  attaining  twenty-one  years,  and  should  raise  the  other 
sums  therein  mentioned;  and  should  be  seized  thereof,  subject  as 
aforesaid,  upon  trust  for  R.  Hobby  and  T.  B.  Hobby,  their  heirs  and 
assigns ;  and  upon  the  further  trust  that  they  should  pay  the  rents 
of  the  Bishopstone  estate  to  Jane  Hobby  for  her  life,  and,  after  her 
decease,  should  raise  thereout  the  sum  of  150/.,  and  pay  the  same  to 
Mary  Ann  Hobby  on  her  attaining  twenty-one  years,  and  should 
raise  the  other  sums  therein  mentioned,  and,  subject  as  aforesaid^ 
should  be  seized  thereof,  upon  trust  for  T.  B.  Hobby,  his  heirs  and 
assigns.  In  the  indenture  of  release  were  contained  a  power  for  the 
trustees,  with  the  consent  of  Jane  Hobby,  to  sell  both  estates,  a 
power  to  give  receipts  to  purchasers,  and  a  direction  that  the  trustees 
should  invest  the  net  purchase  moneys  in  the  purchase  of  other  lands, 
to  be  conveyed  to  them,  on  the  same  trusts  as  the  lands  which  they 
had  been  so  empowered  to  sell. 

Both  the  estates  were  sold  by  the  trustees  under  the  power,  and  the 
net  purchase  money,  being  1,250/.,  was  received  by  them. 

Mary  Ann  Hobby  attained  the  age  of  twenty-one  years  in  1843, 
and  in  1845,  married  Mr.  Hughes. 

Under  an  order  made  in  this  cause,  the  sum  of  500/.,  part  of  the 
net  purchase  money,  was  paid  into  court,  and  invested  in  the  3/.  per 
cent  consols,  and  such  stock,  with  the  accumulations,  amounted  to 
738/.,  3/.  per  cent  consols. 

By  an  indenture  dated  in  1851,  to  which  Jane  Hobby  the  tenant 
for  life,  Mr.  and  Mrs.  Hughes,  and  all  the  persons  interested  in  the 
estates  were  parties,  the  sum  of  738/.,  3/.  per  cent,  consols,  then  in 
court  to  the  credit  of  the  cause,  was  assigned  to  trustees,  freed  from 
the  direction  to  lay  it  out  on  land,  upon  trust  to  dispose  of  it  in  the 
manner  therein  mentioned.  Mr.  and  Mrs.  Hughes  executed  this 
deed,  and  Mrs.  Hughes  acknowledged  it  in  the  manner  required  by 
the  Fines  and  Recoveries  Act 

By  the  1st  section  of  that  act,  3  &  4  Will.  4,  c.  74,  it  is  enacted 
"  that  the  expression  *  money  subject  to  be  invested  in  the  purchase 

1  90  Law  J.  Rep.  (n.  s.)  Chanc  199. 
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of  lands  *  shall  include  money,  whether  raised  or  to  be  raised,  and 
whether  the  amount  thereof  be,  or  be  not,  ascertained,  and  shall 
extend  to  stocks  and  funds,  and  real  and  other  securities,  the  prod- 
uce of  which  is  directed  to  be  invested  in  the  purchase  of  lands." 

By  the  77th  section  of  that  act  it  is  enacted,  <<  that  it  shall  be  law- 
ful for  every  married  woman  to  dispose  of  lands  of  any  tenure,  and 
money  subject  to  be  invested  in  the  purchase  of  lands,  and  also  to 
dispose  of,  release,  surrender,  or  extinguish  any  estate  which  she 
alone,  or  she  and  her  husband  in  her  right  may  have  in  any  lands  of 
any  tenure,  or  in  any  such  money  as  aforesaid,  as  fully  and  effectually 
as  she  could  do  if  she  were  ^feme  soleJ^ 

By  the  8  &  9  Vict  c.  106,  s.  6,  it  is  enacted  that  "  a  contingent,  an 
executory,  and  a  future  interest,  and  a  possibility  coupled  with  an 
interest,  in  any  tenements  or  hereditaments  of  any  tenure,  may  be 
disposed  of  by  deed,"  and  that  every  such  disposition  by  a  married 
woman  shall  be  made  conformably  to  the  provisions  of  the  Fines  and 
Recoveries  Act 

This  was  a  petition  presented  by  Jane  Hobby,  Mr.  and  Mrs. 
Hughes,  and  the  other  persons  parties  to  the  deed  of  trust  of  1851, 
praying  for  a  transfer  of  the  sum  of  738/.,  3L  per  cent  consols,  to  the 
trustees  of  that  deed. 

Mr.  Winstanlei/j  for  the  petition,  contended  that,  before  the  Fines 
and  B«coveries  Act  was  passed,  a  married  woman  could,  by  fine, 
effectually  dispose  of  such  an  interest  as  Mrs.  Hughes  had  in  the 
stock.  Ghodrick  v.  ShotboU^  Prec.  Ch.  333.  May  v.  Roper^  4  Sim. 
360.  Forbes  v.  AdamSy  9  Sim.  462 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Chanc. 
116.    He  then  referred  to  the  Fines  and  Recoveries  Act 

[Knight  BrucCj  V.  C,  said  that  it  might  be  assumed,  that  whatever 
power  a  maried  woman  had  before  that  act,  she  had  after  that  act 
If,  however,  it  was  considered  that  her  powers  were  enlarged  by  that 
act,  it  would  be  pertinent  to  cite  it] 

Mr.  Winstardey  then  referred  to  the  1st  and  77th  sections  of  the  3 
&  4  Will.  4,  c  74,  and  the  8  &  9  Vict  c.  106,  s.  6,  mentioned  in  the 
statement  of  the  case.  Mrs.  Hughes  then  might,  before  the  Fines 
and  Recoveries  Act,  have  passed  this  interest  by  a  fine,  and  can  now 
effectually  dispose  of  it  since  that  act,  by  a  deed  executed  in  pur- 
suance of  it 

Knight  Bruce,  V.  C.  The  object  of  this  petition  is  the  reversion- 
ary interest  of  a  married  woman  in  a  sum  of  money  charged  on  land. 
I  think  that  the  married  woman  can  do  no  act  to  affect  such  an 
mterest  during  the  life  of  the  tenant  for  life.  This  does  not  come 
new  upon  me ;  it  is  a  point  upon  which  my  mind  has  long  been 
made  up. 
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Methold  v.  Tubneb.1 

February  27,  1851. 

WUl —  Construction  —  LunaHc —  Contribution. 

A)  the  father  of  C,  by  his  will,  gave  the  income  of  his  residuary  estate  (after  the  death  of  B, 
the  mother  of  C)  to  trustees,  upon  trust  to  ftpply  it  as  they  should  think  proper  for  the 
benefit  of  C ;  and  died  in  1815.  B,  by  her  wiD,  gare  the  income  of  her  residuary  estate 
to  trustees,  upon  trust  to  apply  a  sufficient  part  of  the  income  for  the  maintenance  of  C 
durins  his  life,  and  dedared  that,  in  case  there  should  be  a  surplus  of  income,  such  snrplns 
should  be  considered  as  principal,  and  invested  accordingly,  and  gave  such  princip^  on 
the  trusts  therein  mentioned,  and  died  in  1892.  C  was  found  a  lunatic  in  1818.  The 
annual  sums  allowed  for  the  maintenance  of  C  were  less  than  the  annual  income  of  both 
the  estates  of  A  and  B :  — 

HeU  that  Ae  income  of  B*8  estate  was  to  be  ^t  applied  for  the  maintenance  of  C,  i|i 
exoneration  of  the  income  of  A's  estate. 

Bailey  Bird,  by  his  will,  dated  the  9th  of  May,  1814,  bequeathed 
all  his  residuary  real  and  personal  estate  to  trustees,  upon  trust,  dur- 
ing the  joint  lives  of  his  wife  Ann  Bird  and  his  son  Bailey  Bird,  to 
pay  the  income  in  the  manner  therein  mentioned,  and  to  raise  certain 
sums  of  money  in  an  event  which  did  not  happen ;  and,  "  after  the 
death  of  his  said  wife  Ann  Bird,  to  pay  such  income,  subject  as 
aforesaid,  unto  his  son  Bailey  Bird,  or  to  lay  out  and  expend  the  same 
in  such  manner  as  the  said  trustees,  or  the  survivor  of  them,  should 
think  proper  in  the  maintenance  and  support,  and  for  the  benefit  of 
the  said  Bailey  Bird  and  his  child  or  children  during  his  life." 

The  will  also  contained  the  following  clause :  "  And  I  hereby  ear- 
nestly entreat  the  said  trustees  acting  in  the  execution  of  my  will,  and 
particularly  from  and  after  my  wife's  death  or  marriage,  to  take  special 
care  that  my  said  son  shall  be  always  creditably  and  decently  dressed, 
and  that  he  shall  be  provided  with  a  sufficiency  of  clean  linen,  and 
with  a  reasonable  quantity  of  pocket  money  in  silver,  and  to  attend 
to  his  wants  and  comforts ;  and  I  request  them  to  employ  a  proper 
person  or  persons  to  superintend  my  estates,  and  to  take  care  that  the 
same  are  kept  in  good  repair,  order,  and  condition." 

The  testator  died  in  October,  1816. 

Mrs.  Bird,  the  widow,  by  her  will,  dated  the  22d  of  April,  1831, 
bequeathed  her  residuary  personal  estate  to  trustees,  on  the  following 
trusts  :  "  Upon  trust,  in  the  first  place,  to  apply  a  sufficient  part  of  the 
dividends,  interest,  and  income  in  the  mamtenance  and  support  of 
my  son  Bailey  Bird  during  the  term  of  his  natural  life,  taking  especial 
care  to  provide  him  with  every  comfort  suitable  to  his  situation  in 
life,  and  with  sufficient  pocket  money ;  and,  in  the  next  place,  to  set 
apart  a  further  portion  of  the  said  dividends,  interest,  and  income 
sufficient  for,  and  to  apply  the  same  in,  keeping  and  maintaining  a 
horse  and  gig  for  the  use  and  benefit  of  my  said  son  Bailey  Bird,  and 
in  remunerating  and  paying  a  proper  person  or  proper  persons  to 
attend  to  the  keeping  and  care  of  the  said  horse  and  gig,  and  for  all 

i  20  Uw  J.  Rep.  (n.  s.)  Chaiic.  20L 

Digitized  by  VjOOQIC 


COURTS  OF  CHANCERY,  1850-51.  189 

Methokl  V.  Tnrner. 

other  purposes  appertaining  thereto ;  and,  in  case  there  shed]  be  any 
surplus  of  the  saia  dividends,  interest,  and  income  remaining  in  their 
or  bis  hands,  unapplied  to  any  of  the  purposes  aforesaid,  then  I  direct 
that  such  surplus  shall  be  considered  as  principal  money,  and  invested 
accordingly." 

The  testatrix  then  bequeathed  such  principal  money  as  last  before- 
mentioned  and  the  capital  of  her  residuary  personal  estate  and  upon 
the  trusts  therein  mentioned. 

The  testatrix  died  in  August,  1832. 

Hailey  Bird,  the  son,  who  had  always  been  of  weak  intellect,  was 
foand  a  lunatic  in  1818. 

By  different  orders  made  in  the  lunacy,  certain  annual  sums  had 
been  directed  to  be  paid  for  the  maintenance  of  the  lunatic.  These 
annual  sums  had  been  less  than  the  annual  income  arising  from  botii 
his  father's  and  his  mother's  estates,  but  greater  than  the  annual 
income  arising  from  the  mother's  estate. 

The  two  sets  of  trustees  had  been  always  aware  of  the  question 
of  the  contribution  of  the  income  of  the  two  estates  to  the  mainte- 
nance of  the  lunatic;  but,  by  arrangement,  all  the  income  of  the 
father's  estate  had  been  applied  for  such  maintenance,  and  the  surplus 
income  of  the  mother's  estate  had  been  invested  and  accumulated, 
without  prejudice  to  the  question  of  the  ownership  of  the  fund  so 
arising. 

The  bill,  which  was  filed  by  Bailey  Bird  and  his  committee,  prayed 
for  a  declaration  that  the  accumulated  fund  arising  from  the  mother's 
estate  belonged  to  the  lunatic,  and  that  the  income  of  the  mother's 
estate  might  for  the  future  be  applied  in  the  first  instance  for  his  main- 
tenance, in  exoneration  of  the  income  arising  from  his  father's  estate. 

Bailey  Bird  died  in  1846,  and  the  suit  was  revived  by  his  admin- 
istrator. 

The  cause  now  came  on  to  be  heard. 

lUbr.  Roundell  Palmer  and  Mr.  MiUeri  for  the  plaintiff.  The  rule  is, 
that,  where  there  are  two  funds  applicable  to  the  maintenance  of  an 
infant  or  a  lunatic,  and  the  income  of  the  two  funds  is  more  than  is 
required  for  such  maintenance,  the  proportions  in  which  these  funds 
are  to  bear  the  burden  of  the  maintenance  is  to  be  determined  solely  by 
reference  to  the  interest  of  the  infant  or  lunatic.  Foljambe  v.  Tft?- 
loughby^  2  Sim.  &  S.  165.  In  re  Ashley^  1  Russ.&  M.  371.  Bruin  v. 
KnoU,  1  PhU.  572 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Chanc.  440.  Here  the 
income  of  the  mother's  estate  was  liable  to  such  maintenance.  If  this 
had  been  all  applied,  there  would  have  been  some  surplus  income  of  the 
father's  estate,  which  would  have  belonged  to  the  lunatic.  If  the 
income  of  the  father's  estate  had  all  been  applied,  there  would  have 
been  some  surplus  income  of  the  mother's  estate,  which  would  have 
belonged  to  other  persons.  It  would  have  been,  therefore,  for  the  ben- 
efit of  the  lunatic  that  the  mother's  estate  should  have  been  so  applied 
in  the  first  instance.  It  follows  from  this  that  the  fund  arising  fiom  the 
mother's  estate  will  belong  to  the  plaintiff 
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The  Attorney  General^  Mr.  Metcalfe^  and  Mr.  Fooks  for  the  persons 
entitled  to  the  mother's  estate,  contended,  that  Mrs.  Bird  must  be 
taken  to  have  known  the  provisions  of  her  husband's  will ;  and  that 
the  proper  construction  of  her  will  was  this  —  if  the  income  of  the 
father's  estate  should  prove  insufficient,  then  that  her  income  should 
be  applied  to  make  good  the  deficiency,  but  that  it  should  only  be  so 
applied ;  that  the  whole  income,  or  the  surplus  income,  as  the  case 
might  be,  of  her  estate  should  in  that  case  go  over  to  the  persons 
designated  by  her.     They  cited  Rawlins  v.  Goldfrapy  5  Ves.  440. 

Knight  Bruce,  V.  C,  said  that,  although  the  testatrix  must  have 
been  aware  of  the  provisions  contained  in  her  husband's  will,  he  did 
not  consider  that  her  mind  had  been  at  all  addressed  to  them  when 
she  made  her  will.  She  must  be  taken  to  have*made  her  will  without 
reference  to  the  income  to  which  the  lunatic  was  entitled  from  other 
sources.  He  must  consider  that,  according  to  the  true  construction 
of  the  wiU  of  the  testatrix,  she  devoted  the  whole  of  the  income  of 
her  estate  for  the  benefit  of  her  son  for  his  life,  with  this  restriction 
only,  that,  if  this  income  was  more  than  sufficient  for  his  mainte- 
nance, the  surplus  should  be  added  to  the  principal.  He  thought  that 
the  question  as  to  the  contribution  of  the  lather's  and  mother's  estates 
must  be  decided  solely  with  reference  to  the  interest  of  the  tenant  for 
life,  and  that  the  fund  in  question  belonged  to  the  plaintiff. 

By  the  decree  it  was  declared  that  the  plaintiff  was  entitled  to  the 
clear  income  of  the  residuary  personal  estate  of  the  testatrix  during 
the  life  of  the  lunatic,  and  to  the  accumulation  and  increase  made 
from  such  income. 


Smith  v.  Leathart.' 
January  15,  1851. 

Practice  —  Numerom  Parties. 

Bill  by  foar  of  the  next  of  kin  of  an  intestate,  for  the  administration  of  his  estate,  on 
behalf  of  themselves  and  all  others  the  next  of  kin.  The  bill  all€«^  that  the  next  of  kin 
were  very  numerous,  but  no  evidence  of  that  fact  was  adduced.  Upon  an  affidavit,  under 
the  13  &  14  Vict  c.  85,  that  the  next  of  kin  were  upwards  of  twenty  in  number,  the  court 
made  the  usual  administration  decree. 

This  was  a  bill  filed  by  four  persons,  on  behalf  of  themselves  and 
all  other  the  next  of  kin  of  an  intestate,  against  his  administrators 
for  the  administration  of  his  estate.  The  bill  stated  that  the  next  of 
kin  of  the  intestate  were  very  numerous,  being,  in  fact,  about  fifty  in 
number.  There  was,  however,  no  evidence  in  support  of  that  allega- 
tion.    The  cause  now  came  on  to  be  heard. 
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Mr.  James  Parker  and  Mr.  Josiah  Smithy  for  the  plainidfTs,  asked  for 
the  usual  decree. 

Mr.  W.  P.  Wood,  Mr.  Pownall,  and  Mr.  Berkeley  for  the  other 
parties. 

Knight  Bruce,  V.  C,  said,  that  he  thought  that,  before  making 
the  decree,  there  ought  to  be  some  evidence  of  the  number  of  the 
next  of  kin.  This  evidence  might  be  supplied  by  an  affidavit,  under 
the  13  &  14  Vict.  c.  35.  Upon  the  production  of  an  affidavit  to  the 
registrar  that  the  next  of  kin  were  more  than  twenty  in  number, 
the  decree  might  be  made. 


Stanton  v.  Holmes.^ 

February  21,  1851. 

Pleading  —  Scandal  —  Answer  —  Exceptions. 

The  answer  of  a  defendant  contained  these  passages :  "  The  plaintiff  is  desirous  of  anuojing 
and  harassing  the  defendant  to  extort  money  from  him."  ' "  The  plaintiff  is  acting  under 
the  advice  or  ignorant  bat  cunning  persons,  who  are  in  expectation  of  extorting  money 
from  the  defendant,  in  order  to  be  relieved  from  being  harassed  by  the  vexatious  and 
illegal  conduct  of  the  plaintiff."  The  plaintiff  took  exceptions  to  these  passages  for 
scandal.    The  exceptions  were  orerruled. 

The  bill  in  this  suit  was  filed  for  the  purpose  of  recovering  some 
real  and  personal  estate  in  the  possession  of  the  defendant,  to  which 
theplaintifF  alleged  that  he  was  entitled. 

The  answer  of  the  defendant  contained  two  passages,  which  were 
the  subject  of  the  exceptions  after  mentioned.  The  first  passage  was 
as  follows :  "  The  said  complainant  is  desirous  of  annoying  and 
harassing  this  defendant,  to  extort  money  from  this  defendant."  The 
second  passage  was  as  follows :  "  This  defendant  believes  that  the 
plaintiff  is  acting  under  the  advice  of  ignorant  but  cunning  persons, 
who  are  in  expectation  of  extorting  money  from  this  defendant, 
in  order  to  be  relieved  from  being  worried  and  harassed,  and  put 
to  expense  by  the  illegal  and  vexatious  conduct  of  the  said  com- 
plainant." 

The  plaintiff  excepted  to  the  above  passages  for  scandal.  The 
exceptions  now  came  on  to  be  heard. 

Mr.  C.  P.  Cooper  and  Mr.  BiltoUy  for  the  exceptions,  contended 
that  the  imputation  of  such  motives  as  those  contained  in  the  above- 
mentioned  passages  amounted  to  scandal,  and  that  the  plaintiff  had 
a  right  to  require  that  such  passages  should  be  removed,  and  that  the 
record  should  be  purified. 

[Knight  Bruce,  V.   C,  said,  that  he  supposed   that  every  thing 
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that  was  scandalous  was  impertinent,  but  that,  of  course,  it  did  not 
follow  that  every  thing  that  was  impertinent  was  scandalous ;  and 
asked  whether  there  was  any  definition  of  scandal  in  any  book  of 
practice,  or  in  any  case.] 

Mr.  C.  P.  Cooper  said  that  he  was  not  aware  of  any  such  definition. 

Mr.  Russell,  amicus  Ourice,  said  that  he  had  been  in  a  caae  before 
one  of  the  masters  where  the  plaintiff  bad  excepted  to  these  words 
in  an  answer  for  scandal,  '<  as  in  the  said  bill  falsely  and  scandalously 
alleged,"  and  that  the  master  had  allowed  the  exception. 

Mr.  SwcunsUm  and  Mr.  Schombergy  for  the  defendant,  were  not 
called  upon. 

Knioht  Bruce,  V.  C.  The  wonder  that  any  one  should  have 
thought  it  worth  while  to  insert  such  charges  in  an  answer,  is  only 
equalled  by  the  wonder  that  any  one  should  have  thought  it  worth 
while  to  take  exceptions  to  them  for  scandal.  However,  here  they 
are,  and  they  must  be  dealt  with.  The  first  exception  is  to  this  piaa- 
sage :  <<  That  the  plaintiff  was  desirous,  by  annoying  and  harassing 
the  defendant,  to  extort  iponey  from  him."  Now,  I  suppose  that, 
if  the  defendant  were  to  prove  that  the  plaintiff  had  said,  ^'  I  am 
desirous  of  annoying  and  harassing  the  defendant  to  extort  money," 
such  evidence  might  be  allowed  to  have  some  mat^ality  in  the 
question  of  costs.  But  if  this  charge  had  not  been  contained  in  the 
answer,  a  proof  of  it  would  not  have  been  admissible.  Although,  then, 
it  is  as  nearly  immaterial  as  any  thing  can  be  which  is  not  wholly 
immaterial,  I  do  not  think  that  it  is  entirely  immaterial  The  same 
observation  applies  to  the  other  charge.  The  defendant  may,  under 
this  allegation,  prove  that  the  plaintiff  had  said,  <'  I  am  acting  under 
the  advice  of  ignorant  but  cunning  persons,  who  are  in  expectation 
of  extorting  money  from  the  defendant,  in  order  to  be  relieved  firom 
being  put  to  expense  by  my  conduct,  which  I  admit  is  illegal  and 
vexatious."  Although  this  is  all  but  nonsense  on  both  sides,  my 
impression  is,  that  the  exceptions  ought  not  to  be  allowed.  One  is 
almost  ashamed  of  giving  €my  thing  that  has  the  semblance  of 
reasoning  on  this  subject     As  to  costs,  I  say  nothing. 

Mr.  Swanston  and  Mr.  Schoniberg  contended  that  the  exceptions 
ought  to  be  overruled  with  costs ;  but 

Knioht  Bruce,  V.  C,  refused  to  give  costs. 
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Jackson  v.  Craig^ 

Febrnarj  22,  and  March  8, 1851. 

Costs  in  Special  Cases  — 13  4"  14  Vict.  c.  35  —  Will —  Construction 
—  Devise  void  for  Uncertainty. 

At  the  hearing  of  special  cases,  nnder  the  13  &  14  Vict.  c.  35,  the  court  has  power  to  give 
directions  as  to  costs. 

The  will  of  a  testator  contained  the  clauses  following :  "  Let  mj  debts  be  paid.  Let  all  my 
goods  and  chattels  be  sold,  and  the  fund  accumulated,  except  so  far  as  is  needed  for  tiie 
comfortable  settlement  of  the  family,  except  200/.  a  year  to  be  laid  by  as  a  marriage 
portion  for  my  daughter  A.  A.  C.    My  son  E.  C.  C  is  heir  to  the  whole  real  estate :" — 

Bdd^  that  the  above  directions  were  void  for  uncertainty,  and  that  the  testator  was  to  be 
taken  to  have  died  intestate,  both  as  to  his  real  and  personal  estate. 

The  Rev.  E.  Craig  made  his  will  in  the  following  language :  "  In 
the  name  of  my  blessed  Savior  I  appoint  this  my  last  will  and  testa- 
ment. I  appoint  J.  H.  Jackson,  Esq.,  of  Islington  Green,  and  John 
Barstow,  Esq.,  barrister  of  the  Fig-tree  Court,  Temple,  my  executors; 
and  the  Rev.  Horatio  Dudding,  clerk,  of  St  John's,  St  Albans,  and 
my  dear  wife,  joint  guardians  of  my  children.  I  hope  he  will  edu- 
cate my  boy.  I  have  a  house  in  Edinburgh,  a  farm  at  Revel  End, 
Redboum,  Herts,  a  piece  of  land  at  Burton  Latimer,  a  leasehold  in- 
terest in  my  house  at  Bamsbury,  and  railway  bonds  in  the  hands  of 
Smith,  Payne,  &  Co.  Let  my  dear  wife's  settlement  be  regularly 
paid.  Let  my  few  debts  be  justly  paid.  Let  all  my  goods  and 
chattels  be  sold,  and*the  fund  accumulated,  except  so  far  as  is  needed 
for  the  comfortable  settlement  of  the  family  somewhere,  excepting 
200^  a  year  to  be  laid  by  as  a  marriage  portion  for  my  dear  daughter 
Adelaide  Amelia  Craig.  Edward  Cunningham  Craig  is  heur  to  the 
whole  real  estate." 

The  testator  died  soon  after  the  date  of  his  will,  which  was  proved 
by  Mr.  Jackson.  The  testator  left  his  wife  and  the  two  children 
named  in  the  will  him  surviving.  He  did  not  leave  any  other 
children. 

The  testator,  at  the  time  of  his  will,  was  absolutely  entitled  to  a 
bouse  at  Edinburgh,  and  to  some  real  estate  situated  at  Burton 
Latimer,  which  together  produced  150^  a  year,  and  to  personal  estate 
of  the  value  of  about  7000t 

The  testator  was  married  in  1838.  On  this  occasion,  by  one  set- 
tlement, an  estate  called  Revel  End,  belonging,  to  him,  producing 
about  260^  a  year,  had  been  settled  on  the  usual  trusts ;  and,  by 
another  settlement,  a  sum  of  stock,  belonging  to  Mrs.  Craig,  had  also 
been  settled  on  the  usual  trusts.  The  annual  income  arising  from 
the  settled  property  was  about  380Z. 

Thb  was  a  special  case,  under  the  13  &  14  Vict  c  35,  in  which 
Mr.  Jackson  was  plaintiff,  and  Mrs.  Craig  and  her  children  defend- 
ants. The  case,  after  stating  the  above  circumstances,  desired  the 
decision  of  the  court  as  to  the  construction  of  the  will. 
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The  points  discussed  were,  whether  from  the  mention  in  the  will 
of  the  farm  at  Revel  End,  which  was  indoded  in  the  settlement, 
there  was  any  case  of  election  raised ;  and  what  was  the  effect  of  the 
directions  as  to  the  200^  a  year  for  the  daughter. 

Mr.  Archibald  Smithy  for  the  plaintiff. 

T%e  Attorney  General  and  Mr.  Shapter,  Mr.  James  Pcurker  and  Mr. 
Wood,  Mr.  Wigram  and  Mr.  Hcmsony  for  the  other  parties. 

Knight  Bruce,  V.  C.  The  first  question  is,  whether,  on  the  set^ 
tlements,  or  either  of  them,  a  case  of  election  is  raised  against  the 
widow,  or  either  of  the  children.  I  think  that  the  language  used 
is  too  vague  and  obscure  to  render  such  an  interpretation  safe  or 
allowable. 

I  think,  indeed,  that  the  wiU  does  not  dispose  of  any  beneficial 
interest  in  any  part  of  the  testator's  property,  with  the  single  excep- 
tion, if  it  is  one,  of  the  200L  a  year,  mentioned  with  respect  to  his 
daughter. 

I  think,  however,  that,  on  the  whole,  this  cannot  be  considered  as 
an  exception.  I  think  that  the  testator  ought  not  to  be  considered  to 
have  meant,  by  what  he  says  on  the  subject,  any  thing  more  than  a 
direction  how  his  daughter's  property,  whatever  it  might  happen  to 
be,  or  a  part  of  it,  should  be  applied ;  a  direction  which,  whether 
intelligible  or  not,  is  certainly  ineffectual.  It  follows,  in  my  opinion, 
that  the  testator's  real  estate  has  descended,  and  that  his  personal 
estate  must  be  applied  as  if  he  had  died  intestate. 

2%e  Attorney  General  then  asked  that  the  costs  of  all  parties  might 
be  paid  out  of  the  testator's  estate. 

Knight  Bruce,  V.  G,  said  that  he  doubted  whether  he  had  juris- 
diction under  the  act  to  make  any  direction  as  to  costs. 

The  Attorney  General  then  read  a  part  of  the  32d  clause  of  the 
13  &  14  Vict.  c.  35,  which  is  to  this  effect :  "  That,  until  any  general 
rules  or  orders  shaU  be  made,  the  proceedings  under  this  act  shall  be 
governed  and  regulated  by  the  provisions  herein  contained,  so  far  as 
the  same  extend,  and,  in  so  far  as  the  same  do  not  extend,  shall  be 
governed  and  regulated  by  the  rules,  orders,  and  practice  of  the  court 
in  suits  instituted  by  bill,  so  far  as  the  same  can  be  applied  thereto; 
and,  subject  to  such  general  rules  and  orders  as  aforesaid,  the  costs 
of  all  proceedings  under  this  act  shall  be  in  the  discretion  of  the 
said  court 

Knight  Bruce,  V.  C,  said  that  he  thought  that  the  section  of  the 
act  to  which  his  attention  had  been  called  gave  him  power  to  direct 
tte  payment  of  costs ;  which  power,  in  this  case,  he  would  exercise 
accordingly. 
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Smith  v.  StewartJ 
Febraary  22,  and  March  18,  1851. 

Will  —  Construction  —  Dying  without  leaving  Issue. 

A  testator,  by  his  wUl,  gave  certain  shares  of  his  residoary  personal  estate  to  certain  legatees. 
He  then  directed  that  "  the  whole  of  the  legatees  should  have  the  benefit  of  survivorship 
between  them,  in  the  event  of  any  one  or  more  of  them  dying  withoat  leaving  issue : " — 

Edi,  that  "  the  dying  withont  leaving  issue  **  did  not  refer  to  death  in  the  lifetime  of  the 
testator. 

The  will  of  Thomas  Smith,  late  of  Gibraltar,  shipwright,  dated  the 
18th  of  Augast,  1849,  after  a  direction  that  his  debts  and  his  funeral 
and  testamentary  expenses  should  be  paid,  and  the  gift  of  a  specific 
legacy  therein  mentioned,  proceeded  as  follows :  — 

"  I  give  my  gold  watch  to  my  brother  James ;  in  case  of  his  death 
befcnre  me,  to  my  sister  Agnes ;  and,  in  case  also  of  the  death  of  my 
sister  Agnes  before  me,  then  to  the  eldest  son  of  my  sister  Agnes ; 
and,  as  to  all  the  rest,  residue,  and  remainder  of  my  property,  both 
real  and  personal,  and  of  every  nature  and  kind,  whatever  and 
wheresoever,  I  direct  the  same  to  be  divided  into  fourteen  equal  parts 
or  shares ;  and  I  give,  devise,  and  bequeath  the  said  fourteen  shares 
in  manner  following;  that  is  to  say,  to  my  brother  James  Smith, 
DOW  <Nr  late  of  Penceraig  by  Ross  in  Herefordshire,  his  heirs  and 
assigns,  three  shares ;  to  my  sister  Agnes,  the  wife  of  John  AfBeck, 
now  or  late  of  Brunswick  Street,  Ekiinburgh,  her  heirs  and  assigns, 
one  share ;  to  the  four  children  of  my  said  sister  Agnes,  their  heirs 
and  assigns,  one  share  each ;  to  the  four  children  of  my  deceased 
sister  Eupbemia,  formerly  the  wife  of  G^i^  Knight,  late  of  Little 
France,  near  Edinbui^h,  deceased,  their  heirs  and  assigns,  one  share 
each ;  and  to  the  two  children  of  my  deceased  sister  Grace,  formerly 
the  wife  of  — —  Lies,  late  of  ,  deceased,  their  heirs  and 

assigns,  one  share  each ;  and  I  direct  thai  the  whole  of  the  said  legatees 
shall  have  the  benefit  of  the  survivorship  between  th^m  in  the  event  of 
my  one  or  more  of  them  dyiitg  toithoui  leaving  issue J^ 

The  testator  died  in  September,  1849,  leaving  all  the  legatees 
named  in  his  will  him  surviving. 

This  was  a  special  case,  under  the  13  &  14  Vict.  c.  35,  which,  after 
stating  the  will,  death,  and  probate,  and  that  the  executors  had  in 
their  hands  a  considerable  sum  of  money,  part  of  the  residuary  per- 
sonal estate,  desired  the  opinion  of  the  court  whether,  according  to 
the  proper  construction  of  the  will,  the  legatees  were  entitled  to  ab- 
solote  interests,  or  whether  their  shares  were  liable  to  any  and  what 
right  of  survivorship. 

Mr.  Bacon,  Mr.  Selwyn,  and  Mr.  Cairns  for  the  different  parties. 

The  following  cases  were  cited :  Shergold  v.  Boone,  13  Ves.  370. 
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Farthing  v.  Allen,  2  Madd.  310.     Home  v.  PUlans,  2  Myl.  &  K.  24; 
8.  c.  4  Law  J.  Rep.  (n.  s.)  Chanc.  2. 

Knight  Bruce,  V.  C.  The  question  in  thb  special  case  is  as  to 
the  meaning  of  the  words  "  dying  without  leaving  issue,"  contained 
in  the  wiU  before  the  court  Three  constructions  may  be  suggested, 
namely,  first,  that  they  mean  "  dying  in  my  lifetime  without  leaving 
issue ; "  secondly,  that  they  mean  "  dying  after  my  decease  without 
leaving  issue,"  and  thirdly,  that  they  mean  "whether  in  my  lifetime 
or  after  my  decease  without  leaving  issue."  It  is  only  necessary  to 
decide  whether  the  first  construction  is  right  or  wrong,  for,  as  I  un- 
derstand, all  the  legatees  mentioned  in  the  will  are  alive.  That  con- 
struction appears  to  me  not  according  to  the  proper  force,  ordinary 
sense,  or  presumptive  meaning  of  the  words ;  and,  therefore,  ought 
not  to  be  adopted,  unless  a  departure  from  the  proper  force,  ordinary 
sense,  or  presumptive  meaning  should  be  required  by  the  context^  or 
by  circumstances,  if  any,  admissible  in  evidence.  Extrinsic  circum- 
stances are  here  out  of  the  case,  so  that  the  only  point  is  upon  the 
context 

The  directions  as  to  the  watch  seem  to  me,  if  not  immaterial^ 
rather  to  bear  against  than  for  the  first  construction.  The  language 
of  contingency  which  the  testator  has  made  use  of  is  not  inaccurate, 
as  the  proposition,  that  a  man  will  die  without  leaving  issue,  differs 
firom  the  proposition  that  a  man  will  die.  It  may  also  be  remarked, 
that,  if  James  Smith  had  died  in  the  testator's  lifetime,  the  shares 
given  to  him  must  have  lapsed,  whether  he  left  issue  surviving,  or 
not  surviving,  the  testator,  or  left  no  issue ;  for  there  is  no  gift,  by 
way  of  substitution  or  otherwise,  to  any  issue  of  James  Smith. 
This  name  I  of  course  select  merely  by  way  of  giving  one  instance. 

On  the  whole,  I  am  of  opinion  that  the  context  does  not  warrant 
a  departure  from  the  proper  force,  ordinary  sense,  or  presumptive 
meaning  of  the  words  under  consideration,  and  that  the  first  construc- 
tion cannot  be  adopted,  and  that  one  of  the  other  two  is  right 

This  is  a  conclusion  which  I  think  is  not  forbidden  by  Cambridge 
V.  Rous,  8  Ves.  12,  nor  by  any  authority  previous  or  subsequent  to 
Billings  V.  Sandom,  1  Bro.  C.  C.  393,  which  happens  to  be  another 
Gibraltar  case. 

The  same  question  as  in  the  last  case,  as  to  costs,  was  then  raised. 

His  honor  made  the  same  order  as  to  costs. 
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In  re  St.  George  Steam  Packet  Company,  ex  parte  Hamer.i 

April  1, 1861. 

Company  —  Winding-up  Acts  —  Contributory — Liability  of  Devisee 

of  a  Shareholder,  , 

A.  Ihe  holder  of  shares  in  a  joint-stock  companj,  bjr  his  will,  devised  his  reid  estate  to  B, 
and  made  C  his  executrix.  A  died  in  1898.  At  this  time  the  companj  was  solvent,  and 
all  their  debts  and  liabilities,  then  existing,  were  afterwards  discharged,  in  the  regular 
war,  oat  of  their  assets.  C,  after  A's  death,  was  treated  as  the  proprietor  of  the  shares, 
and  for  five  years  received  dividends  on  diem.  C's  name  was  pat  on  the  list  of  contribo- 
tories,  under  the  Joint-stock  Companies  Winding-up  Aets,  as  the  personal  representative 
of  the  testator ;  but  it  appearing  that  the  testator's  personal  estate  had  been  exhausted, 
B's  name  was  also  placed  on  the  list  as  the  legatee  of  the  testator.  No  action  could  have 
been  brought  against  B,  and  no  liability  could  have  been  established  at  law  in  respect  of 
the  shares: — 

Bdd^  that  B  was  not  liable,  under  the  Joint-stoek  Compaaies  Winding-up  Acts,  aa  % 
•  oontribntory. 

Thb  deed  of  settlement  of  the  St.  Gteorge  Steam  Packet  Ck>m- 
pany  was  dated  the  20th  of  Deeember,  1833.  By  that  deed  it  was 
declared  that  the  company  should  continue  for  ninety-nine  years,  and 
that  the  proprietors  should  be  entitled  to  the  profits^  and  liable  to  the 
losses,  in  proportion  to  their  shares. 

James  Hamer  was  a  holder  of  twenty-five  shares  in  the  compcmy. 

James  Hamer,  by  his  will,  gave  and  devised  all  his  real  estate  to 
his  wife  for  her  life.  The  will  then  proceeded  a»  follows :  ^<  And 
after  her  death  I  give  and  devise  the  same  unto  my  daughter  Everalda 
Sarah,  now  the  wife  of  Joshua  Rawdon,  Esq.,  ho?  heirs  and  assigns 
forever.  Nevertheless,  I  do  conditionally  wish  and  desire  that  my 
said  daughter,  her  heirs  and  assigns,  shall,  after  the  decease  of  my 
said  wife,  in  case  of  her  surviving  me,  pay  one  half  of  the  dear  an» 
mial  profits  thereof  into  the  hands  of  my  son  James  Hamer  during 
his  life,  monthly,  or  half  yearly,  as  she  or  he  shall  think  proper."  The 
testator  appointed  his  wife  and  daughter  his  executrixes. 

The  testator  died  in  October,  18S§,  and  his  will  was  proved  by  hia 
executrixes. 

At  the  time  of  the  testator's  death  the  company  was  solvent  For 
five  years  after  the  death  of  the  testator,  Mrs.  Hamer  received  the 
dividends,  which  were  fit>m  time  to  time  declared  on  the  shares,  and 
was  treated  as  the  proprietor  of  them. 

The  company  was  ordered  to  be  wound  up,  and  Mrs.  Hamer's 
name  was  put  upon  the  list  of  contributories,  as  personaUy  liable  in 
respect  of  the  shares,  and  not  in  her  representative  character.  Her 
name  was  afterwards  removed  from  the  list,  and  the  names  of  Mrs. 
Hamer  and  Mr.  and  Mrs.  Rawdon  were  put  on  it  as  the  personal 
representatives  of  Mr.  Hamer. 

Mrs.  Hamer  died  in. April,  1850.  In  August,  1850,  an  affidavit 
was  filed  by  Mr.  and  Mrs.  Rawdon,  to  the  effect  that  the  personal 
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estate  of  Mr.  Hamer,  the  testator,  had  been  duly  administered  and 
exhausted. 

The  master  charged  with  the  winding  up  of  the  company  then 
placed  the  names  of  Mr.  and  Mrs.  Rawdon,  and  Mr.  James  Hamer, 
the  son,  on  the  list  of  contributories,  as  the  devisee§)  of  the  testator. 

This  was  a  motion  by  way  of  appeal  from  the  master's  decision, 
for  the  removal  of  the  names  of  Mr.  and  Mrs.  Rawdon  and  Mr. 
James  Hamer  from  the  list,  in  the  character  of  devisees. 

When  the  case  was  before  the  master,  the  following  admissions 
were  entered  into  by  the  official  manager :  "  That  there  is  not  now 
due  and  owing  any  debt  of  the  said  company  which  was  due  at  the 
death  of  the  testator,  James  Hamer,  and  that  aU  the  liabilities,  in 
respect  whereof  contribution  is  now  sought,  were  incurred  by  the 
company  after  the  decease  of  the  said  testator,  and  that  the  company 
was  duly  dissolved  under  the  provisions  of  their  deed  of  settlement 
on  the  14th  of  September,  1843." 

Mr.  Malins  and  Mr,  H,  HumphreySj  for  the  motion.  No  new  liability 
is  created  by  the  Winding-up  Act  If,  then,  it  can  be  established  that 
Mr.  and  Mrs.  Rawdon  and  Mr.  Hamer  would  not  have  been  liable  to 
contribute  to  the  losses  of  the  company,  before  that  act  was  passed, 
it  is  clear  that  they  are  not  now  liable.  The  statute  of  Fraudulent 
Devises,  3  W.  &  M.  c.  14,  first  made  devisees  liable  to  the  testator's 
specialty  debts.  It  has  been  established,  that,  in  order  to  enforce  a 
debt  against  devised  estates  under  this  act,  the  relation  of  debtor  and 
creditor  must  have  existed  at  the  time  of  the  death  of  the  testator. 
Wilson  V.  Knubley,  7  East,  128.  Farley  v.  Briant,  3  Ad.  &  K  839; 
8.  c.  4  Law  J.  Rep.  (n.  s.)  K.  B.  246.  The  statutes  1  Will.  4,  c  47, 
and  3  &  4  Will.  4,  c.  104,  have  made  the  lands  of  deceased  debtors 
assets  for  the  payment  of  their  "  debts."  By  debts,  however,  must 
be  meant,  as  laid  down  in  the  above-cited  cases,  debts  which  were 
due  from  the  testator  at  the  time  of  his  death.  Now,  it  is  admitted 
here,  that  all  the  debts  due  from  the  company  at  the  time  of  the  tes- 
tator's death  have  been  paid  out  of  the  company's  assets.  The  com- 
pany was  solvent  at  that  time.  There  was  then  no  relation  of  debtor 
and  creditor  existing  at  the  testator's  death  between  him  and  the 
company.  The  case  then  stands  thus :  there  are  no  rights  against  a 
testator's  devised  estates  but  what  had  been  conferred  by  the  statute 
law,  and  the  statute  law  here  gives  no  rights  to  any  person  to  come 
upon  the  testator's  devised  estates  in  respect  of  the  debts  of  the  com- 
pany. It  may  also  here  be  remarked,  that  a  testator's  real  estate 
cannot  properly  be  administered  by  a  court  of  equity  until  the  ac- 
counts of  the  personal  have  been  taken,  and  it  has  been  ascertained 
that  such  estate  is  deficient.  Here  no  such  process  has  been  gone 
through.  It  would  be  most  inequitable  that  the  devisees  here  should 
be  held  to  be  liable.  The  testator  died  in  1838.  The  company  was 
then,  as  before  stated,  solvent.  The  devisees  had  no  control,  and  no 
power,  over  the  shares.  The  executrix  took  them,  and,  for  some 
years,  received  dividends  on  them.  Yet,  after  an  undisturbed  pos- 
session of  the  real  estate  tinder  the  will  for  upwards  of  twelve  years. 
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the  devisees  are  called  upon  to  contribute  to  the  losses  of  the  com- 
pany incurred  in  respect  of  engagements  entered  into  long  after  the 
testator's  death.  The  court  will  not,  unless  obliged  by  the  clearest 
enactments,  impose  this  hardship  on  them. 

Mr.  Bacon  and  Mr.  J.  V.  Priory  for  the  official  manager.  The 
language  of  the  statutes  for  the  payment  of  debts  is  not  to  be  construed 
80  strictly  as  contended  for  on  the  part  of  the  appellants.  The  word 
"  debts  "  in  the  two  later  statutes  ought  properly  to  take  in,  not  only 
all  the  liabilities  which  the  testator  was  under  at  the  time  of  his 
death,  but  all  those  to  which  his  estate  might  afterwards  become  sub- 
ject In  Morse  v.  Ttickerj  5  Hare,  79 ;  s.  c.  15  Law  J.  Rep.  (n.  s.) 
Chanc.  162,  a  testator  had  by  his  will  charged  his  real  estate  with 
the  payment  of  his  debts,  and  it  was  held  that  damages  for  a  cove- 
nant broken  after  the  death  of  a  testator  were  a  debt  within  the 
meaning  of  the  word  " debt"  a^  used  in  the  will. 

[Knight  Bnice,  V.  C.  Why  should  the  word  "  debts "  mean  one 
thing  in  the  statute  3  &  4  Will.  4,  c.  104,  and  another  thing  in  a  will  ?] 

It  is  submitted  that  the  same  construction  should  be  given  to  the 
word  "  debt,"  both  in  the  statute  and  a  will.  So  in  WiUson  v.  Leon- 
ardy  3  Beav.  373,  a  testator  charged  his  real  estate  with  the  payment 
of  his  debts,  and  the  master  of  the  rolls  held  that  the  real  estate  was 
subject  to  make  good,  not  only  the  debts  which  were  absolute  debts 
at  the  time  of  the  death  of  the  testator,  but  also  the  contingent 
debts ;  and  in  Birmingham  v.  Btirke,  2  Jo.  &  Lat.  699,  where  a  testa- 
tor had  charged  his  real  estate  with  the  payment  of  his  debts.  Sir  E. 
Sugden  held  that  it  was  charged  with  all  the  debts  which  would 
affect  his  personal  estate. 

Knight  Bruce,  V.  C.  I  think  it  right  first  to  assume  that  neither 
the  debts  nor  the  liabilities  which  subsisted  at  the  time  of  the  testa- 
tor's death  now  exist ;  and  also  that  they  have  been  discharged,  not 
by  payments  made  by  any  person  in  the  character  of  surety,  (for,  if 
that  had  been  so,  they  might  be  considered  as,  in  a  sense,  still  alive,) 
but  in  the  regular  and  ordinary  wav,  out  of  the  funds  which  were 
regularly,  properly,  and  primarily  appUcable  to  their  payment 

Secondly,  I  assume  that  the  liability  in  question  could  not 
have  been  established  in  an  action.  The  whole  question  arises  upon 
the  statute  law — the  statutes  being  the  1  Will.  4,  c.  47,  the  3  &  4 
Will.  4,  c.  104,  and  the  Joint-stock  ODmpanies  Winding-up  Acts.  I 
give  noopinion  how  the  case  would  have  stood  if  the  hability  in 
question  could  have  been  established  in  a  court  of  law,  or  could  have 
been  properly  made  the  subject  of  an  action.  The  question  is  one 
of  what  I  have  often  heretofore  had  occasion  to  call  "  internal  lia- 
bility ; "  that  is,  a  liability  of  contribution  inter  se.  It  is  not  a  ques- 
tion whether  the  devisees  are,  or  are  not,  liable  to  any  proceedings  by 
a  creditor  of  the  company,  as  such  creditor.  The  testator  died  so 
long  ago  as  1838.  Since  this  time  the  executrix  has  been  admitted 
as  the  holder  or  proprietor  of  the  shares  in  question,  probably  in  her 
representative  character,  but  still  as  proprietor.     Besides  this,  five 
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years  afterwards  the  company  is  treated  as  solvent;  that  is,  as  bavhig 
assets  more  than  sufficient  tot  the  payment  of  the  debts,  for  profits 
were  received  by  the  executrix  from  time  to  time  for  five  years  after 
the  testator's  death.  It  is,  after  this  length  of  time  and  after  this 
course  of  proceeding,  that  the  members  of  the  company,  who  thus 
deal  with  the  executrix,  come  forward  and  say  that  the  devisees  (who 
had  no  control  over  the  shares,  and  had  not  received  any  benefit 
whatever  arising  from  them)  are  liable.  I  am  of  opinion  that  it  is 
not  for  a  court  of  equity,  at  their  instance,  to  establish  a  liability*  It 
is  only  upon  equitable  considerations,  properly  belonging  to  such  a 
case,  that  a  bill  can  be  filed ;  and,  if  it  were,  it  womd  probably  be 
dismissed.  I  am  of  opinion  that  the  devisees  cannot  be  placed,  in 
their  character  of  devisees,  in  the  list  as  contributories.  All  parties 
must  have  their  costs  out  of  the  estate.  I  doubt  very  much  whether 
the  ground  on  which  I  have  put  my  judgment  was  submitted  to  the 
master. 


HusKissoN  V*  Bridoe.^ 

Fehnitty  28,  1851. 

Wm — Construction  —  Precaiory  Words. 

A  testator,  hj  his  will,  gave  all  his  real  and  personal  estate  to  his  wife,  to  enjoj  the  same  **iB 
the  fiiUest  manner,  subject  to  the  following  prorisions."  The  testator  then  ^ve  oertaia 
legacies.  He  then  desired  that  all  his  property  should  continue  at  interes^  m  the  same 
situation  as  at  the  time  of  his  death,  for  the  benefit  of  his  wife,  and  that  his  wife  should 
make  a  will  and  diride  the  property  between  his  and  her  relations,  in  8u<^  manner  aa  aba 
should  think  they  deserved.  He  then  declared  that,  if  his  wife  should  be  rendered  nnabla 
to  make  a  will  in  the  manner  before  suggested,  this  properly  should  be  sold,  and  that  the 
money  should  be  divided  in  the  manner  therein  mentioned.  The  testator  then  declared 
that  the  last  clause  was  '*  not  to  do  away  with,  or  prevent  his  wifo  from  exerdaiiig,  tlM 
entire  right  over  his  property,  should  she  be  enabled  to  carry  it  into  effect  in  the  way  ha 
had  lefl  It  to  her,  or  m  any  other  most  ameable  to  herself.*'^  The  widow  of  the  testator, 
by  her  wUl,  gave  some  legacies  to  her  relations,  but  did  not  dispose  of  the  residue  of  her 


Edd,  that  the  testator's  property  had,  under  his  will,  rested  absolutely  in  the  widow,  and 
went  to  her  next  of  kin. 

Mr.  Swan  made  his  will,  dated  the  14th  of  February,  1831,  which 
commenced  as  follows :  — 

"  I,  William  Swan,  of^  &C.,  do  hereby,  of  my  own  free  will  and 
consent,  give  and  bequeath  unto  Mary  Swan,  my  dearly*  beloved 
wife,  the  whole  of  my  property  and  effects  of  every  description,  both 
real  and  personal,  together  with  all  my  cash,  whether  at  my  bankers 
(the  Bank  (i  England)  or  otherwise,  with  my  book  debts  which  may 
appear  by  ix  y  last  leger  to  be  owing,  bills  becoming  due,  fee,  with 
all  the  household  furniture  and  effects  whatsoever,  to  use  and  enjoy 
the  whole,  and  the  interest  arising  from  the  same,  in  the  fullest  and 
most  unconstarained  manner,  subject,  nevertheless,  to  the  following 
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ffomiooB,  dooatioos,  stapolatioiis,  ko^  that  is  to  say."  (The  testator 
thea  gave  certain  legacies  to  tiie  persons  therein  named,  who  were 
aeariy  related  to  him  and  his  wife.) 

"  It  is  likewise  my  will  and  desire  ihni  a  fiill  and  particular  schedule 
be  taken  of  all  my  property,  (of  which  I  have  left  amongst  my  papers 
a  memorandum,)  and  that  such  of  my  property  as  is  placed  in  the 
funds,  or  at  interest,  as  well  as  shares  in  any  concern,  shall  remain 
and  continue  in  the  same  situation  as  at  the  tune  of  my  decease,  at 
interest,  for  the  sole  uee,  benefit,  and  advantage  of  the  aforesaid  Mary 
Swan,  my  very  sincere  Mend  and  faithful  wife ;  and  it  is  moreover 
my  p€urtioular  will  and  desire  that  she,  the  said  Mary  Swan,  knowing 
the  great  uncertainty  of  human  existenee,  do,  as  soon  as  can  conve- 
niently be  done,  make  her  own  vtrill  and  testament ;  and  it  is  also  my 
will  and  desire  that  the  said  will  be  made  in  such  a  manner  that  my 
whole  property,  which  at  my  dear  wife's  decease  may  be  then  rematn- 
iog,  shall  be  so  divided  between  the  relations  hereinbefore  mentioned 
as  shall  be  pretty  nearly  equal  in  amount  between  my  own  relations 
and  those  of  my  dear  wife,  and  in  such  portions  to  each  individual  as 
she  may  think  they  deserve,  or,  by  their  respectful  or  kind  behayior 
to  herself,  they  appear  to  have  merited  at  her  hands. 

"  It  is  also  my  will  and  desire  that  my  dear  wife  should  be  at  liberty, 
during  her  lifetime,  to  afford  assistance  to  the  relations  of  either  side, 
as  she  may  think  they  deserve,  or  as  she  can  afford,  without  doing 
injury  to  her  own  drcmnstances,  or  abridging  her  own  comforts. 
The  nmnerous  small  bequests  in  this  will  will  be  found  to  amount 
to  between  1200^  and  1300/.,  which  will  not  distress  the  circum- 
stances of  my  dear  wife,  and  which  I  hope  she  will  approve ;  they 
will  serve,  at  least,  to  prove  to  iiie  parties  that  they  were  not  forgot- 
ten ;  but  I  have  thought  it  right  to  bequeath  the  principal  part  of  my 
property  to  my  dear  wife,  to  repay  her,  as  far  as  it  is  in  my  power, 
ior  the  extraordinary  pains  she  has  taken  by  her  prudent  economy  in 
assisting  to  acquire  it  I  thus  leave  it  at  her  own  dis[>osal,  ahnost 
withoat  re^raint,  that  she  may  have  it  more  in  her  power  to  remu- 
nerate those  the  best  who  may  have  been  found  the  most  deserving 
of  her  favors. 

"  It  is  also  my  will,  and  I  hereby  constitute  and  appoint  the  afore- 
said Blary  Swan,  my  dearly  beloved  wife,  to  be  the  whole  and  sole 
ocecutrix  of  this  mv  last  and  only  will  and  testament,  being  of 
opinion  that  she  will  do  strict  justice  to  all  the  parties  interested  in 
the  just  dividon  of  my  property.  I  however  beg  to  recommend  to 
the  consideration  of  my  dear  wife,  in  the  event  of  her  surviving  me, 
and  making  a  will,  the  propriety  of  securing  by  her  will  a  portion  of 
what  she  may  dispose  of  to  female  relations,  if'^not  the  whole,  in  such 
a  manner  as  it  may  be  for  their  own  use  and  benefit,  so  as  to  protect 
them  against  improper  conduct  on  the  part  of  any  husband  of  sudi 
as  are  married,  or  of  them  that  may  hereafter  become  so.  And, 
lastiy,  with  a  view  of  guarding  against  a  possible  case  happening 
to  my  dear  wife  in  her  present  ill  state  of  health,  arising  from  any 
disesM,  or  by  increased  infirmities  of  any  kind,  so  as  to  be  rendered 
unable  to  maike  a  will,  in  the  manner  by  me  previously  suggested,  (in 
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fegard  to  the  mode  of  disposing  of  my  property,)  as  well  as  to  prevent 
the  consequences  which  would  arise  m>m  her  aying  intestate,  I  further 
will  and  direct  that  in  such  case,  and  that  case  only,  the  whole  of 
my  freehold,  leasehold,  and  personal  property,  of  every  desortptioii, 
shall  be  sold  to  the  best  advantage,  as  soon  as  conveniently  may  be 
after  the  decease  of  my  dearly  beloved  wife,  and,  after  paying  a! 
debts  and  demands  which  may  be  then  due  from  either  of  us,  as  also 
the  charges  and  expenses  of  funerals,  proving  this  my  will,  and  at- 
tendant thereon,  the  clear  residue  or  surplus  to  arise  therefrom  to  go 
to  and  amongst  the  before-named  several  relations,  both  on  my  side  as 
well  as  on  IV&s.  Swan's,  to  whom  I  have  by  this  my  will  given  specific 
legacies  in  manner  following."  (The  will  then  proceeded  to  make 
certain  dispositions  among  the  legatees  mentioned  in  the  former  part 
of  the  will.)  ^^  And  in  such  said  case  of  intestacy  occurring,  I  do 
appoint,  but  not  otherwise,  my  said  brother,  Simon  Swan,  and  my 
friend  Mr.  John  Abbott,  executors  to  carry  my  wishes  into  effisct 
But  it  is  my  express  will  and  determination,  that  the  precautionary 
dause  or  power,  lastly  provided  for,  is  not  to  do  away  with,  of  in 
any  the  least  to  deprive  my  said  wife  frt>m  exerdsing  the  entire  right 
and  will  over  my  said  property,  should  she  be  enabl^  to  carry  it  into 
effect  in  the  way  I  have  before  left  it  to  her,  or  in  any  other  most 
agreeable  to  herself." 

The  testator  died  in  February,  1831. 

Mary  Swan  made  her  will,  dated  in  May,  1837,  and  thereby  gave 
several  legacies  to  her  own  and  the  testator's  relations,  but  made  no 
disposition  of  her  residuary  estate. 

Mary  Swan  died  in  184i5. 

The  bill  in  this  case  was  filed  by  the  executors  of  Mrs.  Swan  against 
the  next  of  kin  of  Mr.  and  Mrs.  Swan.  The  only  question  in  the 
cause  was,  whether  the  testator's  property  had  become  absolutely 
vested  in  Mrs.  Swan,  so  as  to  pass,  subject  to  the  legacies,  to  her 
next  of  kin. 

The  legatees  named  in  the  testator's  will  were  parties  to  the  suit 
in  the  character  of  the  next  of  kin  of  the  husband  and  the  wife. 

Ji&.  Swanstpn  and  Mr.  PiggoUj  for  the  plaintiib,  dted  The  AUor- 
ney  Oeneral  v.  HaU^  Fitzg.  314.  Fhmders  v.  Clark^  1  Vez.  Sen.  9. 
J^iight  V.  Efdght^  3  Beav.  148 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  Chana  864. 

Mr.  Russell,  Mr.  Wtgram,  Mr.  Teed,  Mr.  Boundell  Pdbner^  Mr. 
Hethertngtofij  Mr.  SideboUom,  and  Mr.  W.  H.  Smith  for  the  de- 
fendants. 

The  following  other  cases  were  cited :  Malin  v.  KeigUeyj  2  Ves.  Jun. 
886.  Ouihbert  v.  Purrier,  Jac.  416.  Barcbtvell  v.  Sardswellj  9  Sim. 
819  J  s.  c.  7  Law  J.  Rep.  (n.  s.)  Chanc.  368.  White  v.  Briggs,  15 
Sim.  17 ;  s.  c  17  Law  J.  Rep.  (n.  s.)  Chanc.  196.  Johnston  v.  Bow- 
lands,  2  De  Gex  &  Sm.  366;  s.  c.  17  Law  J.  Rep.  (n.s.)  Chana  48a 

Kniqht  Bruce,  V.  C.  I  should  have  thought,  but  for  the  condud- 
ing  paragragh  of  this  will,  that  this  case  was  one  of  very  great  diffi- 
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eekj,  and  I  should  not  have  been  able  to  say  when,  or  how,  I  should 
have  decided  it  That  paragraph  ending  with  the  words  <*  moat 
agreeable  to  herself"  removes  all  difficulty.  It  plainly  shows  that 
the  desires  and  wishes  which  he  had  before  expressed  were  what,  in 
tke  language  of  the  law,  we  term  precatory.  She  took  the  whole 
riisolutely,  subject  to  the  payment  of  the  legacies  previously  given. 


Dickin  v.  Ward.  —  Ward  v.  Dickin.* 

March  U  and  15,  1851. 

Accounts  —  Evidence. 

A  gttre  A  bond  to  B  for  4000^,  and  died,  leaving  C  his  execntor.  B  died,  leaTing  D  hit 
executor.  Bill  by  D,  against  C,  to  enforce  the  bond.  C  filed  a  cross  bill  against  D,  aUeging 
that  there  had  b«en  various  accounts  between  A  and  B,  and  that  the  TOud  ought  to  be 
taken  subject  to  the  account,  and  not  according  to  the  letter ;  and,  in  support  of  such 
tdleeations,  adduced,  as  evidence,  an  account  in  the  handwriting  of  B.  A  decree  was 
made  in  the  causes  for  takine  the  accounts  between  A  and  B,  and  for  an  inquiij  as  to  the 
circumstances  under  which  toe  bond  was  given :  — 

BeH  on  exceptions  to  the  master's  report,  that  the  account  in  B^  handwriting  was  to  be 
taken  as  evidenoe  in  favor  of  B  and  against  A,  as  well  as  in  ikvor  of  A  and  against  B. 

George  Dickin  and  Stephen  Dickin,  who  were  brotherS|  had 
a  variety  of  dealings  and  accounts  together.  George  Dickin  died, 
leaving  Mr.  Ward  and  Mr.  John  Dickin  his  executors ;  and  Stephen 
Dickin  died  intestate,  and  administration  was  taken  out  to  him  by 
his  widow,  Mary  Dickin. 

After  the  deaths  of  the  Inrothers,  a  bond,  which  had  been  given  by 
George  Dickin  to  Stephen  Dickin  for  4000^,  was  set  up  by  Stephen 
Dickm's  administratrix  against  Greorge  Dickin's  executors.  This 
fonned  the  subject  of  the  suit  of  Dickin  v.  Ward. 

Another  bill  was  filed  by  Gteorge  Dickin's  executors  against 
Stephen  Dickin's  administratrix,  alleging  that  various  dealings  and 
transactions  had  taken  place  between  the  brothers,  and  that  the  bond 
ODj^  to  be  taken  subject  to  such  accounts.  This  was  the  suit  of 
Ward  V.  Dickin. 

Two  accounts  in  the  handwriting  of  Stephen  Dickin,  the  oblis^ee, 
were  adduced  by  the  executors  of  Gteorge  Dickin  the  obligor,  as  their 
evidence,  and  were  proved  by  them  in  the  cause  of  Ward  v.  Dickin. 
These  were  the  exhibits  C.  and  S. 

By  the  decree  made  at  the  hearing  of  the  causes,  it  was  referred  to 
the  master  <'  to  take  an  account  of  the  dealings  and  transactions  be- 
tween George  and  Stephen  Dickin,  and  to  inquire  whether  any 
ftocounts  had  been  settled  between  them,  and  when  and  under  what 
circumstances  such  accounts  were  settled,  and  under  what  circum- 
stanoes  the  bond  mentioned  in  the  pleadings  had  been  given,  with 
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I(>erty  to  state  special  circnmstances.^  The  exhlbtts  C.  and  8.  wwe 
entered  as  read  in  the  decrees. 

The  master  made  his  report,  which  contained  the  following  pas^ 
sage :  **  The  exhibit  marked  C,  proved  in  the  second-mentioned  cause, 
by  and  on  behalf  of  R  L.  Ward  and  J.  Dickin,  is  partij  written  in 
ink  and  partly  in  pencil,  and  is  wholly  in  the  handwriting  of  Stephen 
Dickin,  and  was  found  among  his  papers  by  the  said  Mary  Dickin, 
and  is  in  the  words  and  figures  or  to  the  purport  and  effect  following, 
that  is  to  say.  [The  account  was  then  set  out  verbatim.]  And  I  con- 
sider that  the  said  exhibit  C.  is  to  be  taken  as  sufficient  proof  between 
the  parties  (independently  of  any  other  evidence  given  in  these  causes) 
as  to  the  accumcv  and  truth  of  the  several  items  therein  contained, 
except  as  hereinafter  appears,  and  as  showing  the  dealings  snd  trans- 
actions between  them  so  far  as  the  items  therein  extend.** 

The  report  contained  a  similar  passage  as  to  the  exhibit  marked  S. 
In  the  rej)ort  were  some  passages  relating  to  the  excepted  items  re- 
ferred to  in  the  parts  which  have  been  mentioned. 

The  executors  of  George  Dickin,  the  oblifi;or,  took  several  exceptions 
lo  the  report,  the  third  of  which  was  as  u^ows :  ^  The  master  has 
allowed  me  said  exhibit  C.  as  such  proof  accordingly,  and  has  charged 
the  estate  of  the  said  6.  Dickin  in  account  with  ine  estate  of  the  said 
S.  Dickin  upon  the  evidence  of  the  said  exhibit  Whereas,  the  said 
mast^  ought  not  to  have  allowed  the  said  exhibit  C.  as  evidence 
against  the  expectants,  whereon  to  chcurge  them  with  any  of  the  items 
of  acoount  therein  appearing." 

The  seventh  exception  was  in  similar  language  with  r^erence  to 
the  exhibit  S. 

The  exceptions  now  came  on  to  be  heard. 

Mr.  RueseU  and  Mr.  Goodeve^  for  iht  exceptions,  cited  Hm/i^ord  v. 
Bcmd^d,  6  Hare,  212. 

Mr.  Glasscj  for  the  report 

Knioht  Bruce,  V.  C.  The  question  is  not  before  me  whether  a 
document  in  a  dispute  between  two  litigants,  which  is  made  evi- 
dence by  one  of  them  against  the  other  for  one  purpose,  fa  therefore 
to  be  evidence  between  them  for  all  purposes.  I  have  nothing  to  do 
with  any  such  question.  Of  course,  I  give  no  opinion  upon  it  The 
paestion  here  fa  this :  There  are  two  brothers  who  have  various  pecu- 
niary dealings  and  transactions  together,  in  the  course  of  which  a 
bond  is  given  by  one  to  the  other.  After  the  deaths  of  both,  the  bond 
fa  sought,  on  the  behalf  of  the  estate  of  the  obligee,  to  be  enforced  ac- 
cording to  the  letter.  ^  No,"  say  the  representatives  of  the  obligor,  "  it 
cannot  be  enforced  according  to  the  letter,  because  yon,  the  obligee, 
have,  yourself,  written  accounts  between  yourself  and  your  iHomr, 
wiiich  show  that  an  account  was  pending ;  and  therefore  the  bond 
cannot  be  treated  as  a  bond  intended  to  be  used  according  to  the  let- 
ter." By  means  of  that  evidence,  either  idone  or  with  other  evidence, 
the  personal  representatives  of  the  obligor  succeed  in  being  relieved 
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against  the  bond,  as  a  bond  to  be  taken  according  to  the  letter,  and 
the  accounts  between  the  two  estates  are  directed  to  be  taken  on  that 
looting.  That  is  entered  on  the  decree.  It  is  then  said,  when  the 
aoooants  are  obtained  in  this  manner,  and  by  these  means,  that  the 
person  against  whom,  for  the  parpose  of  obtaining  the  accounts,  this 
document  was  used,  shall  not  be  allowed  to  use  it  for  himselfl  I 
never  heard  of  such  a  proposition  being  advanced  before.  I  believe 
it  to  be  entirelv  without  foundation.  The  question  is,  not  what  is 
the  weight  of  the  evidence,  but  whether  it  is  to  be  evidence ;  whether 
it  is  to  be  some  evidence  of  the  truth  of  those  items,  figures,  or  things 
mentioned  in  the  accounts.  There  may  be  evidence  against  them 
which  may  destroy  every  portion  of  them.  That  is  not  the  ques- 
tion. The  question  is,  whether  the  master  was  justified  in  look- 
ing at  it  as  evidence  for,  or  as  between  the  two,  or  for  each,  and 
against  each.     I  am  of  opinion  that  he  was. 

The  order  made  was  as  follows :  Declare,  as  respects  the  third  and 
seventh  exceptions,  that  exhibits  C.  and  S.  having  been  made  and  used 
at  the  hearing  of  these  causes  as  evidence  on  the  part  of  the  except- 
ants, and  having  been  entered  in  the  decree,  accordingly,  they  were, 
from  the  nature  of  the  pleadings  and  the  circumstances  of  the  case, 
properly  receivable  by  the  master  in  evidence,  as  weU  against,  as  for, 
the  exceptants,  and  with  that  declaration  neither  allow  nor  overrule 
the  exceptions. 


MiLNB   V*    GlLBART.^ 
Mseb  1,  1851. 

Pa^fmeni  out  of  Court  —  Prospective  Order. 

Order  made  that  certain  gams  which  had  been  ordered  to  be  paid  into  court,  bat  had  not 
been  paid  in,  might,  after  they  were  paid  in,  be  paid  oat  to  the  party  entitled  to  them. 

This  was  a  petition  praying  that  certain  sums  therein  mentioned, 
then  in  court,  belonging  to  the  petitioner,  might  be  paid  to  him ;  and 
also  that  certain  other  sums  therein  also  mentioned,  belonging  to  the 
petitioner,  which  had  been  ordered  to  be  paid  into  court,  but  which 
had  not  been  then  paid,  might,  after  they  were  paid  in,  be  paid  out 
to  the  petitioner. 

1&.  Sobhouie^  for  the  petition. 

Knight  Brucb,  V.  C,  (after  conferring  with  the  registrar,)  said  that 
be  saw  no  objection  to  the  prospective  order  as  prayed,  and  that  it 
might  be  made. 


1  90  Law  J.  Rep.  (r.  s.)  Chanc  313. 
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Kfttch  12  and  17,  1851. 

WUl —  Construction  —  Duing  without  Children —  I^cttan  — 

Evidence. 

A  testator,  bj  his  will,  dated  in  1837,  left  his  entire  fortone  to  be  eqoallj  divided  between 
his  two  daaehters  A  and  B,  who  were  his  only  children,  with  a  decUration  that  the  share 
^  his  dau^ter  A  should  devolve,  jb  com  ef  htr  djfiHff  mikcmi  ckilirtHy  to  B  and  her 
children.  At  the  date  of  the  will  A  was  married,  but  had  no  chitdren  \  tmd  B  was  nar- 
ried,  and  had  two  children.    A  died  without  ever  having  had  a  child : — 

Seld,  that  A  took  an  absolute  interest  in  the  personal  estate  bequeathed  by  the  teatator. 

Be^  estate  was  settled  on  A  in  tail,  with  remainder  to  B  and  her  <^ildMn,  and  A  wm 
absolutely  entitled  to  certain  personal  estate.  A,  being  so  entitled,  by  one  settlemeiH 
dated  the  Ist  of  July,  1841,  and  made  on  her  marriage,  assigned  her  personal  estate  to 
trustees,  u^n  trust  for  herself  for  liib,  with  reminder  to  C  for  Ufe,  with  remainder  to  B 
and  her  children  ;  and  by  another  settlement  of  the  same  date,  also  made  on  her  marriage, 

-  conreyed  the  real  estate,  to  which  she  was  entitled  as  tenant  in  tail,  to  trustees,  upon  trust 
for  herself  for  life,  with  remainder  to  C  for  life,  with  remainder  to  B  and  her  children. 
A  died  without  having  barred  the  entail  :— 

Bdd^  that  B  and  her  children  were  put  to  their  election  between  the  ISb  estate  in  the 
nalty  given  to  C  by  the  second  deed,  and  the  beaeflti  m  the  personalty  given  to  tfaem  by 
the  first  deed. 

Bill  against  infant  defendants.  The  plaintiff  had  served  defendants*  solicitor  with  nMice  to 
produce  a  particular  deed  in  his  possession.  The  defendants'  solicitor  sent  to  the  plaintiff 
a  copy  of  the  deed :  — 

Held^  that  the  production  of  the  copy  at  the  hearing  did  not  amount  to  secondary  evidence 
of  the  deed  against  the  infant  d^ndants. 

A  deed  taken  to  be  proved  at  the  hearing  by  its  production,  and  an  affidavit  of  die  hand- 
writing of  the  parties  who  had  executed  it,  on  the  ground  of  there  being  before  the 
court,  at  least,  evidence  of  an  agreement  to  do  a  thing  for  valuable  consideration. 

By  a  settlement,  dated  the  17th  of  Febraary,  1836,  and  made  on 
the  marriage  of  Mr.  Schomberg  with  Margaret  Marie  Ashworth, 
Robert  Ashworth,  the  father  of  the  lady^  settled  66,700^  on  her  for 
life,  with  remainder  for  her  children,  with  remainder,  in  default  of 
children,  to  himself  absolutely.  Mr.  Schomberg  died  in  February, 
1837,  and  there  were  no  children  of  this  marriage. 

Robert  Ashworth,  at  the  date  of  his  will,  had  two  daughters  only, 
namely,  Mrs.  Schomberg,  and  Emily,  the  wife  of  Mr.  Sidney  Ckisby ; 
add  ftlrs.  (Josby  had  then  two  children. 

Robert  Ashworth  made  his  will,  dated  tiie  Ist  of  November,  1837, 
which  was  as  follows :  — 

"  I  hereby  revoke  all  wills,  testaments,  and  codicils,  that  I  may  have 
made,  and  leave  my  entire  fortune  equally  divided  between  my  two 
daughters ;  the  part  that  I  may  have  already  given  to  my  youngest 
being  considered  to  form  part  of  her  moiety.  I  likewise  direct  that 
the  portion  of  my  said  youngest  daughter  Marie  shall  devolve,  m  ca56 
((/*  iUr  difir^  without  chUdreny  to  my  tldeU  dm^ghter  Emii^  amd  her 
children^ 

The  testator  died  in  December,  1837. 

1  90  Law  J.  Rep.  (n.  t.)  CauuK.  3ia 
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In  July,  1841,  Mrs  Schomberg  married  Mr.  Wellesley  Pole  CoBby. 
On  thiB  occasion  two  settlements  were  made. 

By  the  first  of  these  settlements,  which  was  dated  the  1st  of  July, 
1841,  and  made  between  Mrs.  Schomberg  of  the  first  pert,  W.  P. 
Cosby  of  the  second  part,  and  G.  J.  Sullivan,  Robert  Sullivan,  Lord 
Ashtown,  and  the  Rev.  W.  Cosby  of  the  third  part,  Mrs.  Schomberg 
assigned  certain  items  of  personal  estate,  and  all  other  the  personal 
estate  to  which  she  was  entitled  under  her  father's  will,  to  G.  J.  Sul- 
livan, R.  Sullivan,  Lord  Ashtown,  and  W.  Cosby,  on  trust  for  herself 
far  life,  with  remainder  for  her  children  by  that  or  any  other  marriage, 
and,  in  default  of  children,  upon  trust  for  her  sister  Emily  Cosby  for 
life,  with  remainder  to  her  children.  This  deed  contained  a  power 
far  Mrs.  Schombei^,  if  she  should  survive  W.  P.  Cosby,  at  any  time 
or  times  after  the  decease  of  W.  P.  Cosby,  by  deed  or  will,  and 
ekber  before  or  after  her  marriage  with  any  other  husband  or  husbands 
with  whom  she  should  intermarry,  to  appoint  to  such  last-mentioned 
hasband  or  husbands,  for  all  or  any  part  of  his  or  their  life  or  lives, 
after  her  decease,  the  income  of  all  or  any  part  or  share  of  the  trust 
premises  thereinbefore  settled. 

The  other  settlement  also  bore  date  the  1st  of  July,  1841,  and  was 
made  between  Mrs.  Schomberg  of  the  first  part,  W,  P.  Cosby  of  the 
second  part,  and  G.  J.  Sullivan,  R.  Sullivan,  and  Lord  Ashtown  of 
the  third  part,  and  contained  the  same  trusts  of  the  real  estate  to 
which  she  was  entitled  under  her  father's  will ;  with  the  same  power 
to  give  a  life  estate  to  any  after-taken  husband  as  was  contained  in 
the  settlement  of  the  personal  estate. 

In  1843,  Mr.  W.  P.  Cosby  died. 

In  1846,  Mrs.  W.  P.  Cosby  married  Mr.  Bacon  the  plaintiff.  Mrs. 
W.  P.  Cosby  bylier  will,  dated  the  7th  of  September,  1848,  appointed 
tiie  income  of  her  real  and  personal  estate  subject  to  the  trusts  of  the 
settlement,  in  favor  of  Mr.  Bacon  for  his  life ;  and  by  two  deeds-poll, 
both  of  the  same  date,  made  appointments  of  such  real  and  personal 
estate  in  favor  of  Mr.  Bacon  in  simUar  terms  to  those  contained  in 
the  will      "^ 

Mrs.  Bacon  died  in  FVebruary,  1850,  without  ever  having  had  a 
chUd. 

Mrs.  Bacon  had  not  barred  the  entail,  if  any  existed,  in  the  real 
estate  devised  to  her  by  her  father^s  will ;  so  that,  in  the  event  of  her 
having  had  an  estate  tail  in  snch  property,  she  had  had  no  [>ow^  to 
give  a  life  estate  in  it  to  Mr.  Bacon. 

The  bill  which  was  filed  by  Mr.  Bacon  against  the  tmstees  of  the 
settled  funds  and  estates,  and  Emily  Cosby  and  her  children,  (who 
were  infants,)  prayed  for  a  declaration  that  the  plaintiff  was  entitled 
to  a  Ufe  interest  in  the  settled  personal  estate,  and  a  declaration  also 
that  Emily  Cosby  and  her  children  were  bound  to  elect  between 
their  interests  in  the  settled  real  estate  and  the  benefits  given  to  them 
out  of  the  settled  personal  estate  by  the  first^mentioned  settlement  of 
the  1st  of  July,  1841,  and  for  the  consequential  acconnta 

The  cause  now  came  on  to  be  heard. 

The  first  quevtion  was,  whether  Mrs.  Bacon,  under  the  wifl  of  ker 
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father,  was  entitled  to  an  absolate  interest  in  his  perscmal  estate ;  or 
whether,  in  the  events  which  had  happened  —  her  death  without  evex 
having  had  a  child  —  such  property  devolved  to  Emily  Coebyand 
her  children. 

Mr.  James  Parker  and  Mr,  Walford^  for  the  plaintif!^  having  stated 
the  question, — 

Knioht  Bruce,  V.  C.  said,  that  he  did  not  require  any  authority 
for  the  plaintiiTs  position,  and  called  upon  the  counsel  for  the  other 
construction. 

Mr.  BusseUy  Mr.  Charles  Holly  Mr.  Wigramy  and  Mir.  Karslake  f<xt 
Emily  Cosby  and  her  children.  The  moiety  of  the  personal  estate  of 
the  testator  given  to  Mrs.  Bacon  on  her  death  went  over  to  Elmily 
Cosby  and  her  children.  The  primary  and  ordinary  meaning  of  the 
expression  "  in  case  of  her  dying  without  children  "  is  her  dying  with- 
out ever  having  had  a  child,  or  dying  without  leaving  a  child  living  at 
her  death,  l^on  either  of  these  constructions  the  plaintiff's  case 
must  fail.  There  are  certainly  many  cases  in  which  thes6  words  have 
been  held  to  give  an  estate  tail  in  realty,  and  an  absolute  interest  in 
personalty ;  but  then  they  have,  when  so  held,  been  aided  by  a  con- 
text, but  here  there  is  no  context  to  aid  such  a  construction.  In  all 
such  cases  as  the  present,  the  court  has  struggled  to  give  effect  to  the 
gift  over  in  default  of  children ;  und  here,  without  the  violation  of  any 
authorities,  such  a  construction  may  be  put  on  these  words.  They 
cited  Stone  v.  MauUy  2  Sim.  490.  De  Wttte  v.  De  WUUy  11  Ibid.  41 : 
s.  c.  9  Law  J.  Rep.  (n.  s.)Chanc  271. 

[In  the  course  of  the  argument  his  honor  said  that,  if  the  gift  over 
had  been  to  a  stranger,  or  if  the  words  "  to  her  children  "  ^d  be^i 
omitted,  he  thought  that  the  question  could  not  have  been  argued.] 

Mr.  Torriano  and  Mr.  Hxslop  Clarkey  for  the  trustees. 

Knight  Bruce,  V.  C,  said  that,  according  to  the  whole  oourse  of 
the  decisions,  Mrs.  Bacon  would  have  been  held  to  have  taken  an 
estate  tail  in  the  realty,  and  an  absolute  interest  in  the  personalty, 
but  for  the  words  "  and  her  children  "  occurring  at  the  end  of  the  will, 
coupled  with  the  fact  that  Emily  Cosby  had  children  at  the  date  of 
the  will.  This,  however,  was  much  too  weak  and  unsubstantial  a 
reason  to  alter  so  settled  a  construction.  The  plaintiff^  therefore,  was 
entitied  to  a  life  estate  in  the  personalty. 

The  second  question  was  this :  Mrs.  Bacon  had  by  the  first  settle- 
ment given  an  interest  in  her  personal  estate  to  Emily  Cosby  and  her 
children ;  and,  by  her  second  setUement,  had  disposed  of  r^  estate, 
which,  from  her  not  having  barred  the  entail,  belonged  to  Emily 
Cosby  and  her  children. 

There  would  have  been  an  ordinary  case  of  election,  bat  for  ihe 
ciieamstances  that  there  were  two  deeas  instead  of  one. 
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Mr.  James  Parker  and  Mr.  Walford  contended  that  the  two  deeds 
most  be  considered  as  if  they  bad  been  one,  and  that,  consequently^ 
ib^pe  was  an  ordinary  case  of  election. 

Mir.  Bussell^  Mr.  Charles  BaU,  Mr.  Wigrcm^  and  Mr.  Karslake 
contended  that  the  doctrine  of  election  could  not  be  held  to  apply 
where  there  were  two  deeds.  There  was  no  authority  whatever  for 
an  election  in  the  case  of  two  deeds.  They  also  remarked  on  the 
ciroumstance  that  there  was  a  variation  in  the  trustees  in  the  two 
deeds :  as,  in  the  first,  GL  J.  Sullivan,  R.  Sullivan,  Lord  Ashtown  and 
W.  Cosby  were  trustees ;  and,  in  the  second,  G.  J.  Sullivan,  R.  SulU* 
van  and  Lord  Ashtown,  wdthout  W.  Cosby. 

The  decision  as  to  this  point  was  given  subject  to  a  question  of 
evidence  as  to  tiie  proof  ot  the  second  setitemant,  which  is  stated 
hereafter. 

Knight  Bruce,  V.  C,  said  that,  subject  to  the  proof  of  the  seoond 
seWement,  fae  apprehended  that  it  was  perfectly  plain  that  the  two 
settlements,  having  been  made  in  contemplalaon  of  the  mania^ 
most  be  taken  as  if  tliey  were  one  settlement,  in  the  same  manner 
as  if  all  the  recitals  and  all  the  operative  parts  had  been  compnaed  ia 
ont  deed«     A  case  of  election  tbsrefore  oocnived. 

The  following  was  the  questioa  of  evidenoe :  -— 

The  soUdtar  of  the  defendants  in  this  case^  having  been  served  by 
fte  plaintiff  with  a  notice  to  produce  ih»  settlement  of  the  raalty, 
sent  to  the  [^aintiff's  solicitor  a  copy  of  the  deed. , 

Mr.  Wigram,  at  the  hearings  on  behalf  of  the  infaat  defendaots, 
declined  to  admit  that  there  was  such  a  deed 

Mr.  X  Parker  and  i(&.  Walford  contended  that,  under  the  circum- 
stances of  the  case,  there  was  good  secondary  evidence  of  the  deed. 

Enioht  Bruce,  V.  C,  said  that  all  that  had  been  done  was,  that 
the  scdicitor  of  the  guardian  of  the  infants  had  sent  to  the  plaintifTs 
solicitor  what  he,  the  solicitor  of  the  guardian,  called  a  copy  of  a 
deed.  He  could  not  admit  tills  as  evidence  of  the  deed  against 
infants. 

On  a  subsequent  dsiv  the  deed  was  produced,  with  an  eiffidavit  as 
to  the  handwriting  of  the  parties  who  had  executed  it.  The  wit- 
nesses to  the  deed  were  in  Ireland. 

Knight  Bruce,  V.  C,  said  that,  considering  that  the  witnesses 
were  in  Ireland,  and  that,  at  any  rate,  there  was  before  the  court  evi- 
dence of  an  agreement  to  do  a  thing  for  valuable  consideration,  he 
would  make  a  decree  upon  the  evidence  as  it  then  stood,  and  not  put 
the  parties  to  further  delay  or  expense. 
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BowRA  V.  Wright.* 

March  16, 1861. 

I^'acHce  —  ParHtion  —  :btfcmis  —  13  Sf  14  TicU  c.  60. 

Form  of  a  decree  for  partition,  siaoe  the  IS  &  14  Vict  c.  60,  where  infants  are  parties  to  tbe 

soits  for  the  partition. 

This  was  a  partition  suit  Some  of  the  persons  interested  in  the 
estate  were  infants.  A  decree  was  taken  according  to  the  prayer  of 
thebilL 

The  re^strar,  in  drawing  up  the  decree,  felt  some  diflSculty  as  to 
the  form  of  it,  and  desired  that,  as  it  was  the  first  partition  decree 
which  had  been  made  since  the  new  Trustee  Act,  the  matter  should 
be  mentioned  to  the  court 

According  to  the  old  practice,  the  infant,  by  the  decree,  had  a  day 
to  showr  cause. 

By  the  7th  section  of  the  13  &  14  Vict  c.  60,  it  is  enacted,  *'  That 
where  any  infant  shall  be  seized  of  any  lands  upon  any  trust,  it  shall 
be  lawful  for  the  court  to  make  an  order  vesting  such  lands  in  sucb 
persons,  in  such  manner,  and  for  such  estate,  as  the  court  shall  direct; 
and  the  order  shall  have  the  same  effect  as  if  the  infant  had  been 
twenty-one  years  of  age,  and  had  duly  executed  a  conveyance  of  the 
lands  in  the  same  manner,  for  the  same  estate." 

By  the  30th  section  of  the  act  it  is  enacted,  "  That  where  any  de- 
cree shall  be  made  by  the  court  for  the  partition  of  any  lands,  it  shall 
be  lawful  for  the  court  to  declare  that  any  of  the  parties  to  the  suit 
wherein  such  decree  is  made  are  trustees  of  such  lands  within  the 
meaning  of  this  act,  and,  thereupon,  it  shall  be  lawful  for  the  court 
to  make  such  orders  as  to  the  estates,  rights,  and  interests  of  such 
persons,  as  the  said  court  might,  under  the  provisions  of  this  act, 
make  concerning  the  estates,  rights,  and  interests  of  trustees." 

Mr.  Stevens  and  JMr.  Shebbearej  for  the  parties. 

Knight  Bruce,  V.  C,  directed  that,  instead  of  giving  a  day  to 
show  cause  in  the  decree,  it  should  be  declared  that,  aft^  the  parti- 
tion should  have  been  made,  the  infant  was  to  be  a  trustee,  within 
the  meaning  of  the  act,  of  such  parts  of  the  property  as  should  be 
allotted  in  severalty  to  the  other  parties. 

1  20  Law  J.  Rep.  (n.  b.)  Chanc.  216. 
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CodLbnm  v.  Gnea.  — Hall  v.  HalL 


COCKBURN  V.   GbBBN.^ 
lludi  17, 1861. 

PtcuUce^^  Claims —  PUAntiff/  and  DefemkmU?  Affidamis  — 

Evidence. 

In  orders  made  upon  claims,  tiie  affldarits  of  the  plaintiffs  and.  the  defendants  will  be 
entered  as  read,  with  a  direction  to  the  master  that  the  plaintifis*  affidavits  are  not  to  be 
oonaidered  as  evidence,  and  that  the  defendants'  affidavits  are  to  be  treated  in  all  respects 
as  if  they  were  their  answers  to  biUs  filed  against  them. 

This  was  a  special  claim  relating  to  certain  matters  of  account  be^ 
tween  the  plaintiff  and  the  defendant  The  terms  of  an  order  for  a 
reference  to  the  master  were  agreed  upon. 

The  plaintiff  and  the  defendant  had  filed  affidavits.  A  question 
was  suggested  by  the  counsel  for  the  parties,  how  these  affidavits 
were  to  be  treated  in  the  order. 

Mr.  Shebbearey  for  the  plaintiff 

il&.  Etderton^  for  the  defendant 

Knight  Bruce,  V.  C,  said  that  what  he  had  done  in  cases  on 
claims,  was  to  order  that  the  affidavits  of  the  plaintiff  and  the  de- 
fendants should  be  entered  as  read,  with  a  direction  to  the  master 
that  the  plaintiffs'  affidavits  were  not  to  be  considered  as  evidence  of 
the  matters  there  stated,  except  by  the  consent  of  the  defendants,  and 
that  the  defendants'  affidavits  were  to  be  treated  in  all  respects  as  if 
they  were  their  emswers  to  bills  filed  against  them. 


Hall  v.  Hall.* 

December  7  and  9, 1850. 

Pa/rt'neTship —  Receiver —  Costs. 

Where  it  is  not  the  object  of  asnit  to  obtain  a  dissolution  of  a  partnership,  but,  on  the 
eontrary,  to  oontinue  the  partnership,  it  is  not  the  practice  of  this  court  to  grant,  in  the 
course  of  that  suit,  a  receiver  and  manager;  but  the  court  might  depart  from  this  rule  if  it 
were  shown  diat,  unless  a  receiver  was  appointed,  the  partnership  concern  was  likely  to 
be  destro]red  by  the  acts  of  the  defendant 

Where  the  successful  party  on  an  appeal  motion  obtained  the  dischar]^  of  the  order  of  the 
court  below,  but  it  appeared  that  he  had  not  instructed  counsel  m  the  court  below  to 
(^ipose  that  motion,  but  opposed  it  in  person,  and  did  not  furnish  the  court  with  proper 
materSaia  for  its  judgment,  the  order  of  the  court  below  will  be  dischaiged  without  costs. 

This  was  a  motion  by  the  defendant  to  discharge  an  order  of  the 
mast^  of  the  rolls  for  the  appointment  of  a  receiver  and  manager  of 

idOL«wJ.Rep.(N.8.)Chaiic3ia        s  15  Jar.  363.    3  Mac  &  Gor.  79. 
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a  partnership  business.  It  appeared  that  in  an  early  stage  of  this  snit 
an  drder  baa  been  made  by  the  master  of  the  rolls  for  an  injunction 
restraining  the  defendant  from  debamng  the  {daintif!^  his  partner,  from 
the  enjoyment  of  certain  partnership  rights,  according  to  the  terms 
of  the  partnership  articles.  This  injundion  having  been  systemati- 
cally disregarded  by  the  defendant,  the  plaintiff  gave  a  notice  of 
motion  before  the  master  of  the  rolls  for  the  appointment  of  a  receiver 
and  manager  of  the  copartnership  business,  and  that  the  defendant 
might  be  committed  for  breach  of  the  injunction.  The  defendant 
did  not  meet  that  motion  by  any  affidavits  in  answer  to  those  upon 
which  the  motion  was  made,  and  did  not  instruct  counsel,  but 
appeared  in  person.  The  pkintifrs  counsel  waived  so  much  of  the 
motion  as  asKed  for  the  commitment  of  the  defendant  for  breach  of 
the  injunction,  and  the  master  of  the  rolls  made  an  order  for  the 
appointment  of  a  receiver  and  manager  of  the  partnership  business. 
The  object  of  the  suit  is  fully  stated  by  the  lord  chancellor  in  his 
judgment  The  bill  did  not  pray  a  dissolution,  but,  on  the  contrary, 
that  the  articles  might  be  performed  and  carried  into  execution. 

Lloyd  and  Hislop  Clarke^  in  support  of  the  motion,  cited  Oliver  v. 
Hamilton^  2  Anst  453 ;  Waters  v.  Taylor,  15  Ves.  13 ;  Harrison  v. 
Armitage,  4  Mad.  143  ;  Forman  v.  Homfray,  2  V.  &  B.  329;  Good^ 
man  v.  WAUcomb,  1  J.  &  W.  589;  Marshall  v.  Colmarty  2  J.  &  W. 
266 ;  Richards  v.  Davies,  2  Russ.  &  M.  347 ;  and  Smith  v.  JeyeSj  4 
Beav.  503 ;  and  contended  that  it  was  well  established  that  the  court 
would  only  appoint  a  receiver  over  a  partnership  business  where  a 
dissolution  is  prayed. 

Bacon  and  Welford,  contra,  contended  that  the  cases  referred  to  by 
the  other  side  only  contained  dicta  for  the  proposition,  that  the  court 
would  only  appoint  a  receiver  over  a  parbiership  business  where  a 
dissolution  was  sought,  but  that  there  was  no  authority  for  the  prop- 
osition that,  for  the  purposes  of  interim  protectioUy  the  court  would 
not  appoint  a  receiver  to  protect  the  partoership  property ;  that  the 
case  ol  Const  v.  Harris,  Turn.  &  R.  496,  was  a  distinct  authority  in 
favor  of  such  an  appointment;  that  there  Lord  Eldon,  in  giving 
judgment,  said,  (p.  525,)  ^^  The  most  prominent  point  on  which  the 
court  acts,  in  appointing  a  receiver  of  a  partnership  concern,  is  the 
circumstance  of  one  partner  having  taken  upon  himself  the  power  to 
exclude  another  partner  from  as  full  a  share  in  the  management  of  the 
partnership  as  he  who  assumes  that  pow^  himself  enjoys ; "  and 
that  in  the  present  case  there  was  clear  evidence  of  the  exclusion  of 
the  plaintiff  by  the  defendant  from  his  share  of  the  management  oi 
the  partnership ;  and  that  unless  the  court  could  appoint  a  receiver, 
there  was  no  means  whereby  the  partnership  propertv  could  be  pro- 
tected. They  relied  on  the  cases  of  Fairthome  v,  Weston,  3  Hieure, 
387 ;  Richardson  v.  Hastings,  7  Beav.  323 ;  Miles  v.  Thomas,  9  Sim. 
606 ;  Wilson  v.  Greentoood,  1  Swanst  471 ;  Engkmd  v.  Owrtmg,  8 
Beav.  129;  Dan.  Chan.  Prac.  1597-8,  Headlam's  ed.,  refming  to 
Skipp  V.  Harwoodf  2  Swanst  686,  noie;  Maleohn^  v.  Monigomergi  2 
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MoL  500 ;  and  TVunnas  y.  Davies,  11  Beav.  29,  as  establishing  ik^ 
{Ninciple,  that  where  a  suit  is  inatitated  to  compel  a  partner  to  act 
according  to  the  partnership  articles,  the  conrt  will  make  stidi.  a 
decree  or  direction  as  it  may  see  necessary  to  carry  out  its  decree  for 
specific  performance  of  the  articles,  even  to  the  appointment  of  a 
receiver. 

Uoydy  in  reply* 

Lord  Chancellor.  Upon  the  best  consideration  that  I  can  give 
to  this  case,  I  think  the  order  that  has  been  made  cannot  be  sap^ 
ported*  It  does  not  appear  to  me  to  be  consistent  with  the  conrae 
of  authority  that  has  prevailed  in  the  courts,  and  I  am  not  surprised 
at  diat,  when  my  attention  is  directed  to  the  extreme  difficulty  which 
must  result  from  the  prosecution  of  such  an  order  under  ciroumr 
stances  like  the  present  It  is  extremely  unfortunate  for  the  court, 
when  applications  are  made  which  depend  upon  certain  principles  of 
law  upon  which  the  jurisdiction  of  the  court  is  founded,  that  personq, 
who  are  totally  incompetent  to  bring  before  the  court  what  has  been 
the  state  of  the  authorities,  or  to  show  how  they  apply  to  the  dreum^ 
stances  of  the  case,  should  attempt  to  conduct  their  own  case ;  they 
are  wholly  incapable  of  doing  justice  to  it,  or  calling  the  attention  of 
the  court  to  the  circumstances  material  to  its  decision.  In  this  case 
it  appears,  that,  in  the  first  instance,  a  motion  was  made  iot  an 
injunction,  and  afterwards  a  motion  to  commit  for  breach  of  that 
injunction,  and  for  the  appointment  of  a  receiver.  What  passed  in 
reference  to  the  granting  of  the  injunction  does  not  very  distinctly 
appear  beyond  this,  that  the  allegation  on  the  part  of  the  plaintin 
was  not  satisfactorily  answered  on  the  part  of  the  defendant,  namely, 
that  the  defendant  had  not  observed,  but  had  violated,  some  of  the 
articles  of  the  copartnership.  He  was,  therefore,  enjoined  against 
the  continuance  of  that  breach  of  the  articles  with  which  he  was 
charged,  so  far  as  it  was  supposed  to  be  made  out.  With  the  pro- 
priety of  that  injunction,  either  as  to  the  circumstances  under  which 
it  was  granted,  or  as  to  its  particular  terms,  I  do  not  think  the  court 
baa  at  present  any  thing  to  do.  I  will,  therefore,  assume,  for  the  pur- 
pose of  the  present  motion,  that  the  injunction  was  properly  granted, 
and  that  if  it  was  disobeyed  there  was  a  known  remedy,  which  it 
was  open  to  the  plaintiff  to  obtain  against  the  party  so  disobeying; 
but  that  could  not  give  any  power,  according  to  the  practice  of  the 
oourt,  to  abandon  that  remedy,  and  to  substitute  another  remedy  of 
a  totally  different  nature.  I  cannot  conceive,  that  if  a  party  is  not 
prepared  to  ask  for  a  commitment  for  breach  of  an  injunction,  he  can 
ask  to  substitute  for  that  remedy  the  appointment  of  a  receiver  and 
manager.  The  rights  of  tiiose  different  remedies  are  essentially  dis- 
tinct, and  depend  upon  totally  different  grounds  and  circumstances. 
The  motion  I  consider  was  made  before  the  master  of  the  roUs  for 
a  receiver  and  manager;  upon  that  occasion,  in  all  probability,  the 
ease  was  opened,  on  the  part  of  the  plaintiff^  by  presenting  to  tiie 
nyod  of  the  master  of  the  rolls  certain  breaches  of  the  articles  of  oo-^ 
^oi..  UL  17  ;onaIp 
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partnership,  of  such  a  nature  as  might  or  might  not  furnish  a  ground 
H>r  the  plaintiff  to  pray  a  dissolution.  I  thmk  it  extremely  probable 
(though  not  likely  to  be  so  intended)  from  the  result,  that  the  master 
of  the  rolls'  attention  was  directed  to  those  acts  of  alleged  miscon- 
duct on  the  part  of  the  defendant,  and  that  it  was  assumed  that  the 
plaintiff  was  seeking  for  a  dissolution  of  the  partnership  upon  those 
grounds,  and  that  the  distinction  between  the  injunction  for  breach 
of  the  articles  of  copartnership,  and  the  appointment  of  a  receivCT 
and  manager  with  a  view  to  dissolution,  was  not  presented  to  the 
mind  of  the  master  of  the  rolls.  The  defendant  was  incompetent  to 
do  it,  and  the  plaintifPs  object,  and  the  object  of  his  counsel,  was  to 
call  the  attention  of  the  court  to  a  totally  different  view  of  the  case. 
If  the  attention  of  the  master  of  the  rolls  had  been  called  to  the  state 
of  the  record,  and  to  the  application  of  the  general  principles  which 
have  prevailed  in  the  appointment  of  receivers  or  managers,  I  cannot 
but  think,  from  my  knowledge  of  the  extreme  care  and  accuraCT  of 
that  learned  judge,  that  if  he  had  intended  to  overrule  any  of  the 
previous  decisions,  he  would  have  stated  distinctly  his  intention  so 
to  do,  and  have  stated  ample  grounds  to  justify  the  conclusion ;  but 
nothing  appears  to  have  fallen  from  him  tending  to  show  that  he  at 
that  time  intended  or  contemplated  introducing  any  decision  in  the 
slightest  degree  inconsistent  with  what  had  been  the  previous  course 
of  proceeding  adopted  by  the  court  Now,  it  appears  that  this  is  a 
bill  in  which  the  plaintiff  complains  that  the  articles  of  the  partner- 
ship have  not  been  observed ;  but  he  does  not  make  that  complaint 
the  foundation  of  a  prayer  that  he  may  be  relieved  from  the  partner- 
ship ;  on  the  contrary,  his  sole  object  is  to  establish  the  partnership, 
and  to  enforce  its  being  carried  on  according  to  its  articles. 

It  is,  therefore,  not  a  case  which  at  all  falls  within  that  class  of 
decisions  where  a  party,  who  complains  of  a  breach  of  the  articles  of 

J>artner8hip,  elects  to  make  that  complaint  the  foundation  of  a  prayer 
or  dissolution.  The  general  principle  resulting  from  all  the  author- 
ities, as  far  as  I  can  collect,  appears  to  be,  that  breaches  of  articles 
of  partnership  are  not  necessarily  the  foundation  of  a  dissolution,  but 
that  when  those  breaches  are  of  such  a  nature  as  to  show  that  a  part- 
nership cannot  be  carried  on  for  the  benefit  of  the  parties  acconling 
to  the  original  intention,  as  apparent  from  the  articles,  inasmuch  as 
one  side  has  put  an  end  to  the  partnership  according  to  the  original 
agreement  and  articles,  in  such  a  case  the  other  party  may  be  relieved 
from  the  partnership,  although  there  is  no  express  provision  that  the 
partnership  should  determine  upon  the  breaches  complained  of,  or 
any  other.  This  is  done  upon  the  ground  that  virtually  the  parties 
have  determined  the  partnership,  or  at  least  that  one  has,  so  far  as  he 
is  concerned,  withdrawn  himself  from  the  partnership,  according  to 
the  articles,  and  that  the  other,  by  reason  of  such  conduct,  claims 
to  be  relieved,  or  prays  a  dissolution.  In  every  case,  therefore,  when 
complaints  are  made  of  breaches  of  the  articles,  it  must  be  seen  with 
what  view  those  complaints  are  urged,  whether  they  are  urged  with 
a  view  of  making  them  the  foundation  of  a  dissolution,  or  of  a  decree 
enforcing  and  carrying  on  the  partnership  according  to  the  original 
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terms,  and  preventing,  by  proper  means,  those  breaches  recurring 
which  have  before  happened  by  reason  of  the  conduct  of  one  of  the 
parties.  Now,  in  this  case,  the  plaintiff  prays  the  establishment  of 
the  partnership  according  to  its  terms,  that  is  to  say,  a  specific  per- 
formance of  the  articles.  In  the  course  of  the  suits  he  finds  it  neces- 
sary to  move  for  an  interim  injunction,  and  he  shows  reasonable 
grounds  that  it  is  proper  for  his  safety  to  secure,  as  far  as  can  be 
secured  under  the  authority  of  the  court,  the  partnership  being  carried 
on  until  the  hearing,  according  to  the  articles.  Having  got  an  in- 
junction, he  subsequently  bc^mes  dissatbfied  with  the  state  of 
things  notwithstanding  that  injunction,  and  he  then  comes  and  asks 
for  a  receiver. 

Now,  is  his  suit  in  such  a  form,  and  has  he  presented  his  complaint 
in  such  a  manner,  as  to  entitle  him  to  ask  for  this  species  of  relief? 
Are  the  acts  which  he  has  made  the  foundation  of  his  application  of 
such  a  nature  as  to  show  that  when  the  hearing  comes  on  it  will  be 
nugatory  for  the  court  to  decree  a  specific  performance  of  the  articles, 
according  to  the  prayer  of  the  bill,  which  must  be  the  foundation  of 
that  relief  ?  Has  he  shown  that  the  acts  that  have  occurred  are  of 
such  a  nature,  that  although,  at  the  time  he  presented  his  bill  and 
framed  his  prayer  for  relief,  his  object  was  to  establish  the  partnership, 
yet,  by  reason  of  the  subsequent  conduct  of  the  defendant,  the  state 
of  things  is  altered,  and  that  the  partnership  can  no  longer  be  carried 
on,  with  reasonable  advantage,  according  to  the  original  terms?  He 
might  have  amended  his  bill,  and  adapted  his  prayer  to  any  state  of 
circumstances,  which  would  justify  any  variation  he  might  be  advised 
to  make ;  but  with  the  prayer  standing  for  a  specific  performance,  or, 
in  other  words,  for  the  establishment  and  continuance  of  the  partner- 
ship, he  comes  and  asks  for  a  receiver  and  manager  to  be  appointed. 
Having  attended  to  the  various  cases  which  have  been  cited  on  this 
question,  they  appear  to  me  to  be  all  one  way,  down  to  the  very  last 
case  that  has  been  referred  to,  of  Smith  v.  JeyeSy  4  Beav.  503.  I  find 
but  one  case  in  which  any  expression  is  at  all  equivocal,  as  far  as  I 
can  judge.  I  do  not  mean  to  say  that  from  some  of  the  cases  sen- 
tences might  not  be  extracted  upoa  which,  when  taken  apart  from 
the  context,  and  considered  without  reference  to  the  subject  matter 
to  which  they  were  addressed,  it  might  be  possible  to  found  a  doubt; 
but  taking  the  context  in  all  the  cases,  and  considering  what  falls 
from  the  court  as  construed  and  as  made  intelligible  by  that  context, 
I  do  not  see  that  any  doubt  exists.  Without  going  into  the  particu- 
lars of  the  case  of  Oliver  v.  Hamilton^  2  Anst  453,  I  do  not  find  that 
the  court  there  laid  down  any  thing  which  seems  to  me  to  be  incon- 
sistent with  all  the  subsequent  authorities,  or  which  at  all  impugns 
the  general  doctrine  which  I  conceive  to  be  clear,  that  where  it  is  not 
the  object  of  the  suit  to  obtain  a  dissolution  of  the  partnership,  but, 
on  the  contrary,  to  continue  the  partnership,  it  is  not  according  to  the 
practice  of  the  court  to  grant,  in  the  course  of  that  suit,  the  appoint- 
ment of  a  receiver  and  manager. 

Two  eases  were  mentioned  that  appear  to  have  %ome  expressions 
in  them  which  seem  to  be  favorable  to  the  plaintiff,  namely,  Wilson  v. 
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Cheenwoody  1  Swonst  471,  and  Goodman  v.  WkUcomb^  1  J.  &  W.  S89. 
With  respect  to  the  former,  what  tiiere  fell  from  Lord  Eldon  clearly 
meaiit  that  a  party  might  so  misconduct  himself  by  excluding  his 
fidlow-partner  uom  a  proper  participation  in  the  management  of  the 
business  as  might  furnish  a  ground  for  dissolution ;  but  that  state- 
ment occurs  in  the  course  of  observations  all  directed  with  reference 
to  the  principle  that  a  receiver  and  manager  was  to  be  appointed  in 
reference  to  dissolution ;  and  then,  having  his  mind  directed  to  the 
subject  of  dissolution,  his  lordship  referr&d,  amongst  the  causes  of 
dissolution,  to  the  exclusion  by  one  partner  of  the  other.  The  case 
of  Ooodman  v.  WhUcomb  is  perfectly  plain  and  intelligible,  and  shows 
that  Lord  Eldon  had  not  at  all  altered  his  view  upon  the  matter,  and 
removes  any  doubt  or  ambiguity  as  to  the  meaning  of  the  expression 
to  be  found  in  the  other  case.  In  WaUworth  t.  flbft,  4  My.  &  C.  619, 
the  point  that  arose  was  of  a  very  distinct  nature  ftova  that  now 
under  discussion.  The  partnership  there  had  ceased  to  be  carried  on, 
the  concern  was  insolvent,  and  the  parties  were  indisposed  to  laise 
any  capital.  Under  these  circumstances  the  property  of  the  partner- 
ship was  likely  to  be  lost  to  all  parties  between  the  period  of  the 
motion  and  the  hearing,  unless  the  court  interfered  to  preserve  it ; 
and  although  the  bill  had  not  the  word  "  dissolution  "  in  it,  yet  it  was 
plain  that  its  object  and  necessary  elTect  was  to  put  an  end  to  the 
concern. 

The  case,  therefore,  stood  upon  precisely  the  same  basis  as  if  the 
bill  had  been  filed  exclusively  for  the  purpose  of  the  dissolution  and 
winding  up  of  the  concern.  In  Const  v.  Ehrris,  Turn.  &  R.  496, 
which  18  the  only  case  that  introduces  any  ambiguity,  ttiere  is  cer* 
tainly  an  expression  that  would  appear  mvorable  to  the  plaintiff 
lixnrd  Eldon  says,  "  The  most  prominent  point  on  which  the  court 
acts  in  appointing  a  receiver  of  a  partnership  concern  is  the  drcum* 
stance  of  one  partner  having  taken  upon  himself  the  power  to  exclude 
another  partner  from  as  full  a  share  in  the  management  of  the  part- 
nership as  he  who  assumes  that  power  enjoys  himsdf."  Now,  the 
receiver  that  was  asked  for  in  that  case  was  a  receiver  wholly  unoon* 
nected  with  the  management :  he  was  to  receive  either  the  rent  under 
a  lease,  if  the  parties  thought  fit  to  adopt  that  lease,  or  the  admission 
money  taken  at  the  entrance  of  the  theatre,  supposing  the  lease  was 
repudiated  or  not  acted  upon,  and  he  was  to  apply  it  according  to 
certain  terms  and  provisions  which  the  parties  themselves  had  pro- 
vided. The  case  itself  was  a  peculiar  and  extraordinary  one:  the 
receiver  there  had  a  simple  duty  to  perform  ;  it  may  be  considered  as 
purely  ministerial ;  he  was  to  receive  all  that  the  persons  paid  for 
their  entrance  to  the  theatre,  and  to  apply  it  according  to  a  specific 
arrangement  that  the  parties  had  before  directed,  and  he  was  to  do 
that  until  the  hearing  of  the  cause.  The  case  appears  to  me  to  be 
very  distinguishable  in  its  circumstances  from  the  other  cases  which 
have  been  referred  to,  and,  taking  the  expression  there  used  as  applied 
to  the  receiver  there  asked  for,  it  does  not  become  applicable  to  the 
ease  now  under  discussion.  I  can  readily  conceive  a  case  where  the 
question  might  be  one  of  the  receipt  of  money  only,  and  where,  if  the 
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money  only  was  aUowed  to  be  received  by  the  parties,  it  would  not 
be  applied  to  its  proper  purposes ;  and  thus,  at  the  hearing  of  the 
canse,  there  would  be  a  failure  of  justice,  unless  the  court  interposed 
in  the  mean  time.  Thus,  it  seems  to  me  that  the  case  of  (Jonst  v. 
Harris  is  not  to  be  taken  as  an  authority  at  all  inconsistent  with  the 
general  course  of  decision  that  has  prevailed.  Then,  if  I  am  correct 
in  the  conclusion  to  which  I  have  come,  that  by  the  rule  and  practice 
of  this  court  a  receiver  or  manager  is  only  granted  where  it  is  ancillary 
to  the  object  of  dissolution,  I  need  not  go  into  every  possible  case 
which  may  arise,  but  have  only  to  act  upon  that  rule.  The  general 
doctrine  belonging  to  all  courts  is,  that  a  principle  once  established  is 
to  be  adhered  to  and  applied  to  new  cases,  so  as  to  give  effect  to  it 
in  the  best  possible  way.  Thus,  a  case  mi^ht  arise  where  a  party 
was  so  conducting  himself,  that,  unless  a  majority  was  appointed  be- 
fore the  hearing,  the  partnership  concern  might  in  the  mean  time  be 
destroyed ;  and  the  court  would,  no  doubt,  apply  the  principle  to  that 
case.  Such,  however,  is  not  the  case  before  me,  where  there  is  a 
partner  against  whom  insolvency  is  not  charged,  who  has  brought  in 
the  whole  of  the  capital,  and  who,  it  is  not  suggested,  is  not  penectly 
competent  to  answer  for  any  money  that  may  come  to  his  hands.  It 
is  said  that  he  has  applied  a  part  to  his  own  purposes ;  but  how  far 
be  may  have  a  right  so  to  do,  does  not  appear.  In  the  absence  of  all 
explanation,  I  have  simply  before  me  the  case  of  a  person  who  is 
under  the  peril  of  an  injunction  against  the  misapplication  of  the 
funds,  against  whom  there  is  no  motion  to  commit  for  a  breach  of 
that  injunction,  and  who  is  not  shown  to  be  so  circumstanced  as  to 
make  any  interference  essential  to  the  security  of  the  parties  pending 
the  cause  until  its  hearing.  Jt  seems  to  me,  therefore,  there  b  no 
drcumstance  in  this  case  which  warrants  a  departure  from  what  I 
conceive  to  be  the  established  principle  of  the  court  It  appears  to 
me,  also,  that  granting  a  manager,  instead  of  doing  that  which  is  the 
object  of  granting  a  receiver  or  manager  to  do,  would,  in  truth,  be 
destructive  of  it,  for  it  is  perfectly  impossible  that  this  concern  should 
be  carried  on  with  that  advantage  which  both  parties  have  a  right  to 
expect  until  the  hearing,  to  which  time  it  is  contemplated  that  the 
partnership  shall  continue.  I  cannot  adopt  the  view  which  has  been 
presented  to  me  in  the  course  of  the  argument,  of  that  qualified  sort 
of  management  which  would  leave  the  parties  to  manage  the  concern 
for  themselves,  under  the  supervision  ol  a  manager  appointed  by  the 
court  It  appears  to  me,  that  interference  with  the  management  in 
any  substantial  degree  would  be  a  contempt  of  the  court,  punishable 
just  as  much  as  a  breach  of  the  injunction.  The  business  to  be  car- 
ried on  is  one  which  requires  personal  skill,  and  it  seems  to  me  that 
the  manage  cannot  by  possibility  conduct  it  in  such  a  manner  as 
to  preserve  it  entire  for  the  benefit  of  the  partners  after  the  hearing 
of  the  cause,  supposing  a  decree  shall  be  made  to  carry  it  on.  I  think, 
therefore,  that  from  the  circumstance  of  the  attention  of  the  master 
of  the  rolls  not  being  called  to  the  state  of  the  record,  and  to  the 
prayer  of  the  bill  being  exclusively  or  for  the  main  part  directed  to  the 
establbhment  of  the  partnership  and  to  the  carrying  it  on,  and  as  the 
17  • 


Digitized  by 


Google 


196  COURTS  OF  CHANCERY,  1950-51. 

yincent  v.  The  Bitbap  of  Sodor  and  ICaa. 

ads  impated  to  the  defendant  are  by  no  means  destracthre  of  the 
partnership,  in  the  sense  that  a  decree  would  not  be  available  for  car- 
rying it  on,  bv  reason  of  his  intermediate  acts,  no  sufficient  gronnds 
were  laid  before  the  master  of  the  rolls  to  warrant  the  oider  that  is 
now  complained  of.  The  appeal  must  therefore  be  aUowed,  and  the 
mder  of  the  court  below  must  be  discharged. 

Lloyd  asked  that  the  same  <nrder  should  be  pronounced  as  should 
tatve  been  made  in  the  court  below,  namely,  to  refuse  the  motion 
with  costs. 

Lord  Chancellor.  I  do  not  think  there  should  be  any  costs  be- 
low. Parties  have  no  right,  at  the  peril  of  their  opponents,  to  come 
into  court  totally  unprepared,  and  to  occasion  expense  for  want  of 
the  court  being  put  in  possession  of  the  proper  materials  fcnr  forming 
its  judgment  There  are  adequate  means  for  the  protection  of  such 
parties ;  and  if  they  choose  to  rely  upon  their  own  efforts,  the  court 
will  aid  them  to  the  uttermost  of  its  power,  but  they  must  do  this  at 
tbefar  own  peril.  I  therefore  think,  that  if  a  party  puts  his  opponent 
to  expense  for  want  of  the  court  having  before  it  that  assistance  with- 
out  which  justice  cannot  be  safely  administered,  he  should  do  that  at 
the  risk  of  costs ;  and  that,  therefore,  the  original  motion  must  be  dis- 
charged, without  costs. 


ViNOBKT  V,  Thb  Bishop  op  Sodor  and  JSaxJ 

Uunk  t7,  1S51. 

Will — Exercise  of  Power  of  Appomtment  —  PubUcaHon, 

Bj  deed,  estates  wore  settled  to  the  use  of  sndi  person  or  persons,  in  sndi  parts,  shares,  and 
proportkms,  manner  and  form,  and  fbr  soch  ends,  intents,  and  purposes,  and  uder  and 
subject  to  such  powers,  provisoes,  and  limitations,  as  S.  8.  should  by  deed,  as  therein  men- 
tioned, or  by  her  last  wiU  and  testament  in  writine,  or  any  writing  parportinfl"  to  be  or  in 
the  natnre  of  her  last  will  and  testament,  to  he  by  her  sign^  and  pabtished  in  the 
presence  of  and  attested  by  two  or  more  credible  witnesses,  and  which  she  was  tb«r«bT 
anthorixed  to  make  and  execute,  direct  or  appoint.  S.  S^  by  will,  dated  in  1826,  devised 
the  estate  to  certain  relations,  and  appointed  executors,  and  signed  and  sealed  the  same. 
The  attestation  chuise  was  this :  "  Sigoed  and  sealed  in  the  presence  of,  H.  P^  of,**  &c^  and 
11  E^  housekeeper  to  lirs.  L  No  attestation  was  contained  of  the  pablication.  Tk0 
testatrix  died  in  the  same  year : — 

BM,  after  a  case  had  been  sent  first  to  the  Coort  of  Common  Pleas,  and  afterwards  to  the 
Court  of  Exchequer,  in  conformity  with  the  certificates  of  both  courts,  that  the  power  was 
well  exercised. 

This  suit  was  originally  instituted  in  the  Court  of  Chanoeiy,  ia 
1643,  to  obtain  a  decision  whether  the  will  of  Mrs.  Ireland,  the  widow 
of  the  late  Dean  of  Westminster,  was  a  good  or  bad  appointment,  in 
execution  of  the  power  given  her  by  her  marriage  settlement  l%e 
eause  was  heard  on  the  4th  of  July,  1844,  before  Sir  James  Wigram, 

1  15  Jar.  368. 
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V.  C,  who  then  made  an  order  that  the  trastee  of  the  fund,  which  then 
represented  the  property  over  which  the  power  existed,  the  defendant, 
the  then  Bishop  of  8odor  and  Man,  now  Bishop  of  St  Asaph,  should 
lecdnre  the  dividends  on  the  same  fund,  and  pay  the  same  into  court, 
after  deducting  any  charges,  before  the  commencement  of  the  suit, 
and  that  the  stock  should  be  transferred  to  the  accountant  general, 
the  dividends  to  be  accumulated ;  and  that  the  bishop  and  the  defend- 
ant Barnes,  two  of  Mrs.  Ireland's  executors,  should  be  at  liberty  to 
take  proceedings  to  prove  her  will,  as  they  might  be  advised.  This 
order  was  complied  with,  and  proceedings  were  taken,  first,  in  the 
Prerogative  Court,  and  then,  on  appeal,  before  the  judicial  committee 
erf  privy  council ;  and  ultimately  the  will  was,  by  the  advice  of  the  ju- 
dicial committee,  admitted  to  proof,  and  was  accordingly  proved  by 
the  bbhop  and  Mr.  Barnes,  on  the  4th  of  March,  1847.  During  the 
proceedings  in  the  Prerogative  Court,  evidence  was  gone  into  on  the 
articles,  and  also  on  cross  interrogatories,  to  show  that,  in  fact,  Mrs. 
Ireland  did  sign  and  publish  her  will,  in  the  presence  of  two  witnesses. 
Admissions  were  entered  into  by  both  sides,  and  on  the  7th  and  8th 
of  June,  1847,  the  cause  was  heard  on  further  directions  before  Sir 
James  Wigram,  V.  C,  when,  after  the  argument,  the  court  directed 
the  following 

^cial  Cast  for  the  Opinion  of  her  Myest^s  Court  of  Common  Pleas^ 

Prior  to,  and  in  contemplation  of,  the  marriage  then  intended,  and 
soon  afterwards  solemni2ed,  l>etween  the  Rev.  John  Ireland,  clerk, 
and  afterwards  Dean  of  Westminster,  deceased,  and  Susanna  Short, 
spinster,  also  deceased,  by  indenture  of  lease  and  release  and  settle- 
ment, the  release  and  settlement  bearing  date  the  28th  day  of  January, 
1794,  a  certain  freehold  estate,  held  for  certain  lives  still  in  existence, 
and  limited  in  its  creation  to  the  lessee,  his  executors,  administrators, 
and  assigns,  was  conveyed  to  the  trustees  of  the  said  settlement,  their 
executors,  administrators,  and  assigns,  to  certain  uses  in  favor  of  the 
said  John  Ireland  and  Susanna  Short,  and  their  issue,  which  have 
since  failed ;  and  after  the  determination  thereof,  to  the  uses  follow- 
ing, that  is  to  say,  to  the  use  of  such  person  or  persons,  in  sueh  parts, 
shares,  and  proportions,  manner  and  form,  and  for  such  ends,  intents 
and  purposes,  and  under  and  subject  to  such  powers,  provisoes,  and 
limitations,  as  the  said  Susanna  Short  shall  at  any  time  or  times 
during  and  notwithstanding  her  intended  coverture,  by  any  deed  or 
deeds,  writing  or  writings,  with  or  without  power  of  revocation,  to  be 
by  her  sealed  and  delivered,  in  the  presence  of  and  attested  by  two  or 
more  credible  witnesses,  or  by  her  last  will  and  testament,  in  writing, 
or  any  writing  purporting  to  be  or  in  the  nature  of  her  last  will  and 
testament,  to  be  by  her  signed  and  published  in  the  presence  of  and 
attested  by  the  like  number  of  witnesses ;  and  which  deed  or  deeds 
aad  will  she  is  hereby  authorized  to  make  and  execute,  notwith- 
standing her  said  intended  coverture,  direct  or  appoint,  and  in  default 
of  and  subject  to  such  direetion  or  appointment,  to  the  use  of  tike 
said  John  Ireland,  his  executors,  administrators,  or  assigns,  for  their 
own  use  and  benefit,  and  to  no  ctber  uBe,  end,  intend  of  purpose 
whatsoever. 
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The  said  Susanna  Ireland,  fonneriy  Susanna  Short,  made  and 
executed  her  last  will  and  testament  in  writing,  or  appointment  in 
writing  in  the  nature  of  a  will,  dated  the  17th  of  February,  1826, 
whereby  she  devised  the  said  estate  comprised  in  the  said  settle- 
ment, after  the  death  of  her  said  husband,  to  certain  of  her  relations, 
in  her  said  will  named,  and  she  appointed  her  executors,  and  con- 
cluded her  said  will  in  the  words  and  figures  and  form  following, 
that  is  to  say :  — 

"  I  appoint  for  executors  of  this  my  will,  the  Rev.  Thomas  Vowler 
Short,  the  Rev.  William  Short,  (my  two  nephews,)  and  Ralph 
Barnes,  Esq.,  attorney  at  law,  Exeter.  Susanna  Ireland,  (l.  s.) 
February  17,  1826.  Signed  and  sealed  in  the  presence  of  Hum- 
phrey Piitchett,  apothecary,  13  Great  Queen  Street,  Westminster; 
Mary  Eames,  housekeeper  to  Mrs.  Ireland." 

The  said  Susanna  Ireland  departed  thb  life  on  the  Ist  of  Novem- 
ber, 1826,  and  in  the  lifetime  of  her  said  husband,  without  having 
altered  or  revoked  her  said  will,  which  has  been  duly  proved,  pursuant 
to  an  order  of  her  majesty  in  council,  made  on  the  4th  of  March,  1847, 
confirming  a  report  of  the  judicial  committee  of  the  privy  council  in 
a  case  of  appeal  from  a  sentence  of  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury.  The  said  John  Ireland  has  also  departed 
this  life.  In  this  suit,  which  is  depending  in  the  Court  of  Chancery 
between  the  executors  of  the  said  John  Ireland  and  the  executors  of 
the  said  Susanna  Ireland,  and  other  persons  interested  in  their  re- 
spective estates,  it  has  become  necessary  to  determine  whether  the 
said  will  of  the  said  Susanna  Ireland  is  a  valid  exercise  of  the  power 
of  appointment  of  the  said  estate  which  was  so  given  or  limited  to 
her  by  the  said  release  and  settlement  of  the  28th  of  January,  1794, 
as  aforesaid.  Humphrey  Pritchett,  one  of  the  attesting  witnesses  to 
the  said  will  of  the  said  Susanna  Ireland,  departed  this  life  on  or 
about  the  16th  of  August,  1828,  leaving  Mary  Eames,  the  other  at- 
testing witness  to  the  said  will,  him  surviving,  who  is  still  living. 

Certain  witnesses  were  examined  in  the  said  appeal,  and  their  tes- 
timony has  been  made  evidence  in  this  case,  and  by  the  testimony 
of  two  such  witnesses  the  handwriting  of  the  said  Humphrey  Pritchett 
was  proved.  The  said  Mary  Eames,  one  of  said  witnesses,  deposed 
as  follows,  that  is  to  say,  to  the  third  article,  "  I  lived  as  housekeeper 
with  Mrs.  Ireland,  the  deceased  in  this  cause,  firom  the  19th  of  March, 
1817,  until  her  death,  in  the  month  of  November,  in  the  year  1826. 
During  that  period  I  acted  as  the  housekeeper  to  her  husband,  the 
late  Dr.  Ireland,  and  herself,  and  always  attended  upon  the  deceased, 
and  was  her  confidential  servant  Between  Christmas,  1825,  and  the 
17th  of  February,  1826,  the  deceased  said  to  me  several  times  that 
she  should  make  her  will,  and  that  the  dean  (meaning  her  husband. 
Dr.  Ireland,  who  was  Dean  of  Westminster)  wished  her  to  make  her 
will.  The  said  deceased  sufiered  from  dropsy,  and  after  Christmas, 
1825,  she  was  under  the  impression  that  she  should  not  live  very  long. 
Immediately  prior  to  the  said  17th  of  February,  the  deceased  said  to 
me, '  Elames,  I  shall  make  my  will,  but  I  cannot  write  it  all  at  once  ;* 
firom  which  I  infer,  though  I  have  no  further  knowledge  of  the  £bu^ 
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diat  she  was  oocupied  on  more  than  one  day  in  so  doing,  excltisive  of 
the  said  17th  of  Febraary.  At  about  ten  o'clock  in  the  morning  of  that 
^LV)  I  went  to  the  deceased  in  the  drawing-room  of  the  d^inery  house, 
Westminster,  where  she  and  the  dean  were  then  residing,  to  receive 
orders  for  her  dinner,  and  she  then  said  to  me, '  Eanfies,  I  have  a  right 
to  make  my  will,  under  my  marriage  settlement;'  adding, '  Do  not  go 
out  of  the  way  this  morning,  as  I  shall  want  you  to  sign  it'  At 
about  between  twelve  and  one  o'clock  that  day,  Mr.  Pritchett  (the 
deceased's  medical  attendant,  and  who  was  in  attendance  on  her  as 
such  at  that  time.)  called  on  the  deceased,  and  saw  her  in  the  draw- 
ing-room. I  thereupon  went  into  the  drawing-room  to  the  deceased 
and  Mr.  Pritchett  The  dececwed  had  told  me  in  the  morning,  at  ten 
o'clock,  that  she  should  want  me  to  sign  her  will  when  Mr.  Pritchett 
came,  and  that  was  the  reason  why  I  then  went  up  to  the  drawing- 
room.  I  went  into  the  drawing-room  at  the  same  time  that  Mr. 
Pritchett  did  so,  and  the  deceased  thereupon,  addressing  both  of  us, 
said, '  I  wish  you  to  sign  my  will,  as  I  have  the  power  of  making  my 
win,  under  my  marriage  setttement,'  or  words  to  that  effect  Mr. 
Ptttchett  then  sat  down,  and  I  stood  at  the  table.  The  deceased, 
who  was  sitting  at  the  table,  with  her  will  before  her,  then  finished 
her  wiU,  by  writing  two  or  three  lines  at  the  end  of  it  I  think  she 
most  have  written  as  much  as  two  or  three  lines,  for  it  took  her  some 
Bttle  time  to  do  it  As  soon  as  the  deceased  finished  writing,  she 
said  to  Mr.  Pritchett  and  me,  *  Look,  and  see  me  sign  my  will ;'  she 
then  wrote  her  name  at  the  end  of  her  will ;  she  then  put  her  finger 
cm  the  seal  on  the  wiU,  and  said  to  us,  ^  This  is  my  last  will  and  t«« 
tament'  I  have  left  out  one  word,  for  what  irhe  then  wiid  to  us  was, 
'  I  declare  this  to  be  my  last  will  and  teistamenrt'  The  deceased  then 
asked  Mr.  Pritchett  to  sign  her  will,  and  he  did  so ;  then  she  asked 
me  to  sign  her  will,  and  I  signed  it  aftcfr  Mr.  Pritchett,  and  as  I  was 
doing  so,  Mr.  Pritchett  asked  me  to  name  that  I  was  Mrs.  Lreland's 
housekeeper,  and  I  did  so,  by  adding  the  words  'housekeeper  to  Mrs. 
Ireland '  to  my  signature  on  the  will.  As  soon  as  this  was  done,  the 
deceased  fold^  up  the  will,  and  enclosed  it  in  a  piece  of  writing  paper, 
and  sealed  it  up,  and  wrote  on  the  paper  thus  enclosing  it,  *  My  will,' 
and  placed  it  in  her  writing  desk,  saying  to  me  as  she  did  so, '  When 
I  am  dead,  Eames,  tell  the  dean  where  to  find  my  will.'  Mr.  Prit- 
chett then  asked  the  deceased  how  she  was,  and  finding  that  she  had 
nothing  at  that  moment  to  say  to  him  about  her  health,  took  his  leave. 
I  remained  with  the  deceased  a  short  time  afterwards,  and  she  gave 
me  some  domestic  orders,  after  which  I  also  left  her,  and  went  down 
stairs.  No  one  was  present  on  the  occasion  besides  the  deceased, 
Mr.  Pritchett,  and  myself.  The  deceased  was  of  perfectly  sound 
mind  at  the  time,  and  perfectiy  capable  of  making  her  will.  She  at 
that  time,  and  at  all  other  times  of  my  acquaintance  with  her,  until 
within  a  fortnight  of  her  death,  used  to  manage  her  household  affairs, 
and  to  settle  her  weekly  bills  with  me  in  the  most  correct  manner 
possible ;  and  I  then,  and  at  cdl  other  times  of  mv  acquaintance  with 
her,  considered  her  perfectiy  capable  of  managing  her  own  affairs. 
There  was  some  sealing  wax  on  the  will  b^ore  I  saw  it;  and  when 
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the  deceased  sealed  it,  as  I  have  deposed,  she  put  a  little  more  seal- 
ing wax  on  it,  using  for  that  purpose  a  small  taper  which  stood  on 
the  drawing-room  table,  and  in  the  sight  of  Mr.  Ptitchett  and  myself 
she  made  the  impression  of  her  initials  on  the  sealing  wax  with  a 
small  seal  hanging  to  her  watch,  but  rather  larger  perhaps  than  the 
seals  which  ladies  use  at  the  present  day.  She  then  put  her  finger 
oh  the  seal  on  the  will,  and  said  to  Mr.  Pritchett  and  myself,  <  I  de- 
clare this  to  be  my  last  will  and  testament,'  as  I  have  ahready  deposed. 
The  will  now  produced  to  me  by  the  examiner,  marked  with  the  letter 
A,  (the  same  being  the  articulate  scrip,  marked  A,  propounded  in 
this  cause,)  is  the  very  will  of  which  I  have  been  deposing.  The 
same  was  executed  by  the  said  deceased  on  the  aforesaid  17th  of 
February,  1826,  the  day  of  the  date  thereof,  in  my  presence,  as  I  have 
now  deposed.  The  name  and  addition,  ^  Mary  Eames,  housekeeper 
to  Mrs.  Ireland,'  appearing  subscribed  on  the  said  will  as  those  of  an 
attesting  witness  thereto,  are  my  name  and  addition,  and  of  my 
handwriting  and  subscription."  To  the  fourth  article,  ^'  I  have  seen 
the  deceased  write,  and  sign  her  name  on  very  many  occasions ;  I 
saw  her  write  as  ojften  as  three  or  four  times  a  week  on  an  average, 
during  the  whole  period  of  my  being  in  her  service.  I  am  well  ac^ 
quainted  with  her  handwriting.  I  have  now  inspected  her  aforesaid 
will  The  whole  body,  series,  and  contents  of  it  appear  to  me  to  be 
of  her  handwriting,  ana  I  have  no  doubt  that  they  are  so.    The  names 

*  Susanna  Ireland,'  sub'scribed  thereto,  appear  to  me  also  to  be  of  her 
handwriting  and  subscription,  and  I  should  have  known  them  to  be 
such  independently  of  having  seen  the  deceased  subscribe  the  same, 
as  I  have  deposed.     The  date  thereof, '  February  17, 1826,'  the  word 

*  be,'  interlined  between  the  thirteenth  and  fourteenth  lines  of  the  first 
page  thereof,  and  the  name  '  Bartholomew,'  also  interlined  between 
the  seventeenth  and  eighteenth  lines  of  the  same  page,  appear  to  me 
also  to  be  respectively  of  the  handwriting  of  the  deceased,  and  I  have 
no  doubt  that  they  are  so." 

The  same  witness  was  examined  on  the  interrogatories:  1.  ^^  It  is 
nineteen  years  since  the  death  of  Mrs.  Ireland,  the  deceased  in  this 
cause.  She  did  die  in  the  same  year  in  which  she  signed  the  paper 
in  question  in  this  cause.  She  lived  for  near  nine  months  after  having 
signed  that  paper.  At  the  time  I  affixed  my  name  to  that  paper,  1 
did  know  that  it  was  of  a  testamentary  nature.  I  first  mentioned 
that  I  had  signed  such  a  paper  to  a  young  woman,  then  my  fellow- 
servant,  named  Frances  Goodall ;  I  mentioned  it  to  her  at  the  time, 
as  we  were  together  in  the  deceased's  house.  The  deceased  published 
ihe  paper  or  scrip  propounded  as  her  last  will,  by  saying  to  Mr.  Pritch- 
ett and  myself,  (as  deposed  in  chief^  *  I  declare  this  to  be  my  last 
will  and  testament,'  as  she  put  her  nnger  on  the  seal  of  it,  as  pre- 
deposed.  Those  were  the  words  made  use  of  by  her,  signifying  bar 
publication  of  it  I  did  not  see  the,deceased  write  that  paper ;  1  saw 
her  write  only  two  or  three  lines  at  the  conclusion  of  it^  as  I  have 
deposed.  I  did  not  at  the  time  I  put  my  name  to  it  know  its  contents, 
but  on  the  following  day  the  deceased  told  me  '  that  she  had  left  her 
money  to  her  own  family.'     I  can  recollect  that  the  deceased,  on  the 
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occasion  of  her  signing  the  paper  in  question,  said  to  Mr.  Pritchett 
and  myself, '  You  look  and  see  me  sign  my  name ; '  she  so  expressed 
herself  before  she  subscribed  her  name  to  the  said  paper,  and  imme- 
diately afterwards  she  repeated  the  same  thing,  by  saying  to  us, '  You 
have  seen  me  write  my  name,'  as  she  asked  us  to  sign  the  will  as 
witnesses.  My  fellow-subscribing  witness  (Humphrey  Pritchett)  was 
present  when  she  so  expressed  herself."  2.  "  The  paper  propounded 
in  this  cause  was  sealed  in  my  presence ;  it  was  sealed  by  the  deceased. 
Sealing  wax  was  aflixed  on  it  as  a  seal  before  the  deceased  subscribed 
her  name ;  and  again,  after  she  had  done  so,  she  made  a  fresh  seal  on 
it,  and  impressed  the  initials  of  her  name  on  the  wax  with  her  seaL 
She  made  the  fresh  seal  by  putting  more  sealing  wax  on  the  will,  on 
the  same  place  where  the  sealing  wax  had  been  previously  affixed. 
She  then  sealed  the  will  by  putting  her  finger  on  the  seal,  and  saying 
to  Mr.  Pritchett  and  myselt,  *  I  declare  this  to  be  my  last  will  and 
testament,'  as  I  have  deposed  in  chief.  The  said  Humphrey  Pritchett 
was  present  when  the  paper  was  so  sealed.  I  have  now  been  again 
shown  the  said  paper;  the  interlineation  *and  sealed,'  appearing  in 
the  attestation  clause,  was  written  in  my  presence  by  the  deceased, 
before  I  and  my  fellow-subscribing  witness  signed  our  names  to  the 
said  paper.  I  remember  perfectly  well  that  the  deceased  said, '  O,  I 
have  omitted  putting  sealed,'  and  that  she  put  in  the  words  '  and 
sealed,'  as  they  now  appear  in  the  said  will.  She  did  that  after  she 
had  signed,  sealed,  and  published  the  will  herself,  and  before  Mr. 
Pritchett  and  I  signed  it ;  when  she  asked  us  to  sign  it,  she  read  over 
the  words,  *  Signed  in  the  presence  of,'  (appearing  on  the  said  will,) 
to  Mr.  Pritchett,  for  him  to  tell  her  if  they  were  correct,  and  thereupon 
it  was  that  she  discovered  that  she  had  omitted  the  word  '  sealed.' " 

The  question  for  the  opinion  of  the  court  is,  whether  the  said 
Snsanna  Ireland's  will,  or  appointment  in  the  nature  of  a  will,  was  a 
due  execution  of  the  said  power  of  appointment,  so  limited  or  given 
to  the  said  Susanna  Ireland  by  and  contained  in  the  said  indenture  of 
release  and  settlement  of  the  28th  of  January,  1794. 

The  case  was  argued  before  the  Court  of  Common  Pleas,  when 
judgment  was,  on  the  26th  of  January,  1849,  deferred,  and  on  the 
Sth  of  May  following,  a  certificate  was  given,  by  which  their  lord- 
ships declared  that,  in  their  opinion,  the  power  was  well  executed. 

On  the  5th  of  November,  the  cause  came  on  upon  the  equity 
reserved,  and,  after  argument,  Sir  James  Wiffram,  V.  C,  delivered 
judgment  on  the  19th  of  the  same  month,  as  follows  :  "  In  this  case 
a  power  was  given  which  might  be  executed  by  deed,  which  I  need 
not  refer  to,  and  which  also  might  be  executed  by  will,  which  was 
required  to  be  signed  and  published  by  the  donee,  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses.  The  donee  has  executed, 
or  attempted  to  execute,  this  power  by  will,  which  is  signed  and 
sealed  in  the  presence  of  and  attested  by  the  requisite  number  of 
witnesses,  publication  not  being  expressed  either  in  the  attesting 
dause  or  in  the  body  of  the  instrument  The  cause  came  on  before 
8ds  court,  and  a  case  was  sent  for  the  opinion  of  the  Court  of  Com- 
mon Reas ;  a  certificate  has  been  returned,  in  which  all  the  learned 
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judges  concur  in  favor  of  the  vaiid  execution  of  the  power,  lmt| 
unfortunately,  no  reason  is  assigned  for  the  opinion  tiiey  have  given. 
1£  the  case  of  Wrig-fU  v.  Wakeford^  17  Vee.  454,  which  I  mention  as 
the  representative  of  a  class  of  cases,  had  never  been  decided,  I 
should  not,  I  think,  have  had  much  difficulty  in  deciding  this  case  in 
favor  of  the  valid  execution  of  the  powar.  Again :  taking  Wr^ht  t. 
Wakeford^  and  the  class  of  cases  which  it  represents,  as  a  sound 
decision,  I  should  not,  I  think,  have  Imd  much  difficulty  in  applying 
Wright  V.  Wakeford  to  the  present  case,  if  it  were  not  tor  the  subse- 
quent decision  of  the  House  of  Lords  in  Burdett  v.  SpUAury^  10  CL 
&  Fin.  340,  and  for  the  decision  of  the  vice  chancellor  in  the  cases  of 
Mackmley  v.  jStson,  8  Sim.  561,  and  Bartholomew  v.  HarrUj  15  Sim. 
78.  These  cases  appear  to  me  to  have  introduced  a  diffici:dty  as  to 
the  proper  decision  to  be  come  to  in  the  present  case,  which  would 
not  have  existed  independently  of  those  cases.  If  the  principle  on 
which  Wrigki  v.  Wakeford  was  decided  be  this,  that  the  instrument 
creating  the  power  requires  that  the  attesting  witnesses  should  actu- 
ally  narrate  upon  the  instrument  executing  the  power  what  acts  of 
the  donee  they  attest,  and  that  the  court,  in  requiring  sudi  a  narra* 
tive,  were  merely  executing  the  express  direction  of  the  donor,  there 
might  not  be  much  difficuuy  in  applying  the  principle  to  the  present 
case ;  but  if  that  be  the  principle,  it  is  difficult  to  see  how  the  court 
can  dispense  with  the  narrative  in  the  case  of  a  general  attestation, 
any  more  than  in  the  case  of  a  particular  attestation.  If,  however, 
the  language  of  several  of  the  judges  who  assidted  in  the  House  of 
Lords  in  Bwrdett  v.  SpUsbury^  and  the  language  of  the  noble  and 
learned  lords  who  gave  their  opinions  in  that  case,  is  to  be  taken  as  an 
exposition  of  the  law,  it  will  be  difficult  to  escape  from  the  conclusion, 
that,  in  the  case  of  a  general  clause  of  attestation,  they  thought  the 
narrative  might  be  dispensed  with  to  the  extent,  at  least,  of  holding 
that  a  jury  might  presume  that  the  witnesses  saw  those  acts  doiK 
which  the  donee  of  the  power,  in  the  instrument  executing  the  power, 
expressed  an  intention  to  do,  although  there  be  no  evidence  that  tiie 
witnesses  were  cognizant  of  the  contents  of  the  instrument  contain- 
ing the  power. 

^  Indeed,  it  would  be  difficult  to  escape  from  the  conclusion  that 
they  were  of  opinion  that  the  witnesses  might  be  examined  to  prove 
what  acts  of  the  donee  they  did,  in  fact,  attest ;  that  is,  in  the  case 
of  a  general  attestation.  Another  difficulty  has  always  occurred  to 
me  upon  the  case  of  Burdett  v.  Spilsbfiry^  but  which  difficulty,  looking 
at  the  high  authority  of  those  who  advised  on  and  decided  that  case, 
I  cannot  consider  as  well  founded.  It  is  said  in  that  case,  that  the 
attesting  clause  may  be  read  in  connection  with  what  was  called  a 
testimonium  clause.  That  argument  supposes  the  witnesses  to  have 
read,  or  have  been  informed,  of  the  contents  of  the  testimomum  clause, 
which,  however,  is  part  of  the  will,  and  not  of  the  attesting  clause, 
and  of  which  the  attesting  witnesses  are  never  presumed  to  know 
the  contents ;  and  to  this  must  be  added  the  observation,  that  the 
testiTJwnium  clause  in  that  case  of  Burdett  v.  Spilsburpy  meittkuud 
only  <  signing  and  sealing,'  and  not  publishing.    The  word  ^  publish ' 
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was,  indeed,  used  by  the  testatrix  in  that  case,  Mrs.  Skinner,  at  the 
banning  of  *  her  will,  and  the  witnesses  therefore  must,  in  that  case, 
have  been  presumed  to  have  read  or  known  the  contents  of  the 
whole  will ;  but  at  the  time  the  testatrix  made  use  of  the  word  <  pub- 
lish,' she  clearly  did  not  do  the  act  which  the  donor  of  the  power' 
required,  for  the  substance  of  the  will  follows  the  clause  in  which  the 
word  '  publish '  occurs.  Mr.  Justice  Maule,  in  advising  the  house, 
suggested  that,  according  to  the  true  construction  of  the  will  in 
BmrdeU  v.  Spilsbury^  all  that  the  donor  required  was,  that  the  will 
should  be  attested,  and  not  the  formalities,  which  he  said  would  dis- 
tinguish the  case  c^  Burdett  v.  Bpilsbury  from  Wiriff/U  v.  Wakeford; 
and  the  noble  and  learned  lords  who  gave  their  opinion  in  the  case 
appear  to  me  not  to  have  disapproved  of,  but  to  have  been  disposed 
to  adopt,  the  distinction  su^ested  by  Mr.  Justice  Maule ;  but  they 
distinctly  disclaimed  putting  their  decision  on  that  groimd.  The 
eases  of  Mackinlay  v.  Syson  and  Bartholomew  v.  Harris  appear  to 
me  to  be  important  authorities  in  support  of  the  certificate  in  the 
present  case ;  but  it  will  be  difficult  to  reconcile  those  cases  with  the 
ease  of  Moodie  v.  Reid^  1  Mad.  516,  and  other  cases,  in  which  it  has 
been  held  that  the  publication  is  to  be  a  distinct  act,  and  not,  as  the 
vice  chancellor  appears  to  have  thought  in  MackirUay  v.  SysoTt^  a 
tiling  to  be  inferred  from  the  mere  fact  that  the  deed  required  the 
witnesses  to  attest  something.  I  have  not,  in  the  present  case,  the 
advantage  of  knowing  on  what  grounds  the  learned  judges  who  have 
sent  me  their  certificate  have  decided  the  present  case.  I  find  myself 
in  this  difficulty  —  all  the  opinions  given  in  Btirdeit  v.  SpUsbury 
appear  to  me  to  profess  to  save  whole  Wr^kt  v.  Wakeford.  I  do 
not  even  except  Mr.  Justice  Maule,  who  evidently  felt  disposed  to 
think  that  case  ought  to  be  excepted.  In  Burdett  v.  Spilsburpj  the 
word  *  publish'  was  found  in  the  instrument  executing  the  power, 
and  stress  was  laid  upon  that  circumstance.  In  this  case  the  word 
'  publish '  is  not  found  in  the  instrument  executing  the  power,  and  I 
am  left  in  doubt  whether  the  certificate  has  been  founded  on  the  dis- 
tinction su^ested  by  Mr.  Justice  Maule,  to  which  I  have  already 
adverted ;  or  whether  it  has  been  given  upon  the  authority  of  Mackirir 
lay  v.  Sysan  and  Bartholomew  v.  Harris;  or  whether  it  has  been 
given  upon  the  ground,  strongly  insisted  on  in  argument  before  me, 
that  the  seal  of  the  donee  (a  formality  not  required  by  the  donor) 
was  to  be  deemed  a  publication ;  or  whether  they  have  proceeded 
upon  any  ground  which  has  not  been  suggested  in  argument.  Con- 
sidering that  this  is  a  case  to  be  determined  by  a  court  of  law,  it  is 
of  very  great  importance  my  knowing  upon  what  ground  the  court 
of  law  has  proceeded.  I  cannot,  with  any  satisfaction  to  myself, 
confirm  this  certificate  without  knowing  the  reasons  upon  which  it 
is  founded ;  and  I  do,  though  with  great  reluctance,  decide  that  this 
case  should  be  sent  again  to  a  court  of  law.  I  wish  the  parties, 
however,  distinctly  to  understand,  that  I  do  not  myself  do  this  upon 
the  ground  that  I  think  the  certificate  may  not  be  supported.  The 
law  is  really  in  such  a  state  of  uncertainty,  that  for  me  to  confirm  it 
in  the  present  instance  would  not  be  adopting  the  opinion  of  the 
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conrt  of  law,  bnt  would  be  giving  an  opinion  of  my  own.  The  same 
case  must  go  to  some  other  court" 

The  minutes  of  the  order  were  these  :  "  Let  the  case  on  the  will 
of  Susanna  Ireland,  in  the  pleadings  named,  which,  by  the  order  of 
this  court,  dated  the  8th  of  June,  1§17,  was  made  fcMr  the  opinion  of 
the  Court  of  Common  Pleas,  and  on  which  they  certified  th^ 
opinion,  dated  the  5th  of  May,  1849,  be  sent  for  the  opinion  of  the 
barons  of  her  majesty's  Court  of  Exchequer.  And  upon  the  case  so 
settled,  let  the  question  be,  ^  Whether  the  said  Susanna  Ireland's 
will,  or  appointment  in  the  nature  of  a  will,  was  a  due  execution  of 
the  power  of  appointment  limited  or  given  to  the  said  Susanna  Ire* 
land  by  and  contained  in  the  indenture  of  release  and  settlement  of 
the  28th  of  Janua^,  1794,  in  the  pleadings  mentioned.'  And  the 
barons  of  the  said  Court  of  Exchequer  are  to  be  attended  with  the 
said  case ;  and  the  court  doth  reserve  the  consideration  of  all  further 
directions  until  after  the  said  barons  shall  have  made  their  certificate, 
and  thereupon  such  order  shall  be  made  as  shall  be  just" 

Before  the  Court  of  Exchequer  the  case  was  argued  by  Maiins^  for 
the  plaintiff,  and  by  Humphrey^  for  the  defendants,  on  the  3d  of  May, 
1850.  On  the  8th  of  July,  Alderson,  B.,  in  the  absence  of  the  chief 
baron  and  Parke,  B.,  read  the  following  judgment :  "  This  case  of 
Vincent  v.  The  Bishop  of  Sodor  and  Man  was  sent  to  us  by  the  direc- 
tion of  Vice  Chancellor  Wigram,  for  the  purpose  of  our  certificate, 
and  we  shall  certify  to  the  vice  chancellor  that  we  are  of  opinion  that 
the  power  was  well  executed.  By  the  settlement  on  the  marriage  of 
the  Dean  of  Westminster  with  Miss  Susannah  Short,  a  power  was 
given  to  that  lady,  during  her  coverture,  by  any  deed  sealed  and  de- 
livered in  the  presence  of  and  attested  by  two  or  more  witnesses,  or 
by  her  last  will  signed  and  published  in  the  presence  of  and  attested 
by  two  or  more  witnesses,  to  appoint  certain  property  therein  men- 
tioned to  such  uses  as  she  might  choose.  It  appears  that  by  her  will, 
dated  the  17th  of  February,  1826,  she  made  such  appointment ;  the 
attestation  clause  is  as  follows :  ^  Signed  and  sealed  in  the  presence 
of  Humphrey  Pritchett,'  described,  <and  Mary  Eames,'  described 
also.  The  question  is,  whether  this  is  sufficient.  It  depends  upon 
the  state  in  which  the  law  was  left  by  the  case  of  Doe  d.  BurdeU  v. 
Spilsbury,  in  the  House  of  Lords.  We  are  unable  to  see  how,  after 
that  decision,  the  law,  previously  considered  to  be  established  by  the 
well-known  case  of  Wriffht  v.  iVakefordy  can  be  considered  in  force. 
It  seems  to  us  that  it  was  by  the  decision  of  Doe  v.  SpUsbwry  over^ 
ruled.  If  that  be  so,  it  is  quite  clear  this  power  was  well  executed. 
But  we  are  embarrassed  by  certain  dicta  ol  the  noble  lords  by  whom 
the  decision  of  Doe  v.  Spilsbury  was  pronounced,  in  which  they 
say  they  do  not  mean  to  overrule  Wright  v.  Wakeford^  but  to 
leave  its  authority  untouched,  and  confine  their  decision  to  the  case 
where  the  attestation  is  general,  and  omit  altogether  all  mention  of 
formalities  required  by  the  power  to  be  attested.  But  even  if  this 
case  be  so,  we  still  think  this  power  was  well  executed.  It  is  con- 
ceded that  the  attestation  need  not  follow  the  words  of  the  power  lit- 
erally ;  for  when  the  power  given  is  to  be  exercised  by  signing  and 
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pablishing  a  will,  by  having  an  attestation  of  both  those  formalities,  it 
would  clearly  be  well  executed  if  the  attestation  expressed  that  it  was 
signed  and  delivered ;  and  this  was  expressly  so  determined  by  the 
court  in  a  case  of  Ward  v.  Swifts  1  Cr.  &  M.  171,  and  by  the  Vice 
Chancellor  Shadwell  in  Simeon  v.  Simeon^  4  Sim.  555.  Now,  what 
is  the  principle  which  governs  those  decisions  ?  We  think  it  is  this, 
that  if  the  attestation  expresses,  in  any  form  of  words,  an  act  to  have 
been  done  in  the  presence  of  witnesses,  by  which  the  complete  exe- 
cution of  the  instrument,  as  required  by  the  power,  appears  to  have 
been  effected,  it  would  be  sufficient;  but  that  when  the  framer  of  the 
power  requires  two  or  more  such  acts  to  be  done,  then  if  the  attesta- 
tion expresses  only  the  doing  of  one  of  them,  even  though  all  persons 
would  clearly  infer  the  other  act  had  also  taken  place,  it  would  not  be 
sufficient ;  for  in  this  latter  case  it  is  clear  the  framer  of  the  power 
really  intends  something  more  than  the  act  expressed  in  the  attesta- 
tion, because  he  has  expressly  added  the  other  act.  Thus,  in  this 
case,  he  requires  both  signing  and  publishing.  The  signing,  therefore, 
in  the  presence  of  witnesses,  though  it  might  naturally  and  reason- 
ably be  also  called  a  publishing,  will  not  alone  do,  for  he  expressly 
says,  the  will  is  to  be  signed  in  the  presence  of  witnesses,  and  also 

?ablished  But  here  it  is  both  signed  and  sealed  in  their  presence, 
low,  if  sealing  in  the  presence  of  witnesses  be  naturally  and  reason- 
ably to  be  considered  as  a  publication — and  we  think  it  may  be  so 
considered — then  we  have  enough  in  this  attestation  to  fulfil  the 
whole  power ;  for  it  is  signed  in  the  presence  of  two  witnesses,  and 
it  is  published  also,  if  being  sealed  in  the  presence  of  witnesses 
amounts  to  apublication,  as  both  these  acts  are  stated  here  in  the  at- 
testation. We  therefore  think,  for  these  reasons,  that  this  power  was 
well  executed,  and  shall  certify  accordingly." 

March  27,  1851.  The  certificate  of  the  barons  of  the  Court  of 
Exchequer  having  been  returned  to  the  Court  of  Chancery,  the  cause 
came  on  to  be  finally  disposed  of  by  this  branch  of  the  court,  the 
same  having  been  transferred  to  his  honor's  paper. 

Baundell  Palmer  wad  Htslop  Clarke  asked  for  the  confirmation  of 
the  exchequer  certificate,  and  for  the  costs  of  the  suit. 

Malins  and  Dickinsonj  for  the  plaintilS^  contended,  that,  as  shown 
by  the  reasons  given  by  Mr.  Baron  Alderson,  the  law  was  in  an  un- 
certain state  with  reference  to  the  case  of  Wrig'lU  v.  Wakeford;  and 
as  this  suit  was  instituted  before  the  decision  of  Doe  v.  Spilshurijy  no 
costs  ought  to  be  given  against  the  plaintiff,  but,  on  the  contrary,  the 
costs  ought  to  come  out  of  the  fund  in  court 

Knioht  Bruce,  V.  C.  I  am  not  aw€ure  of  any  reason  or  authority 
for  saying  that  the  author  of  this  power  meant  that  there  should  be  a 
declaration  to  the  witnesses  by  Mrs.  Ireland  of  the  publication  of  her 
will,  nor  do  I  understand  what  publication  means.  "  Republication  ** 
i«  a  term  well  known  and  understood     A  will  is  published  when  it  is 
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made.  The  word  "  publish  ^  is  useless,  or  superfluous,  or  of  no  mean- 
ing. I  confirm  the  certificate.  Let  the  bill  be  dismissed,  without 
costs  up  to  and  inclusive  of  the  certificate  of  the  Court  of  Common 
Pleas,  and  with  costs  after  that  time,  including  the  costs  of  the 
certificate  of  the  Court  of  Exchequer.  Let  the  fund  be  transfrarred 
to  the  legal  personal  representatives  of  Mrs.  Ireland. 

During  the  several  arguments  the  following  cases  were  cited :  AUem 
V.  Bradshata,  1  Curt  110.  Bartholomew  v.  Harris,,  15  Sim.  78. 
Brooke  v.  MUchell,  6  M.  &  W.  473.  Curteis  v.  Kewrick,  3  M.  &  W. 
461,  9  Sim.  443.  Doe  v.  Peach,  2  Mau.  &  S.  576.  Doe  v.  Peareej 
6  Taunt.  402.  Doe  v.  Spilsburt/,  10  CI.  &  Fin.  340.  Geoi^  v.  RUey, 
2  Curt  1.  Mller  v.  RosSj  2  Hag.  Eccl.  Rep.  207.  Moodie  v.  Reid,  1 
Mad.  516,  7  Taunt  355.  W  Queen  v.  Farquhar,  11  Ves.  467. 
MackirUey  v.  Sison,  8  Sim.  561.  Stanhope  v.  Keir,  2  Sim.  &  S.  37. 
Simeon  v.  Simeon,  4  Sim.  555.  Lempriere  v.  Valpy,  6  Sim.  108, 
Shep.  Touch.  411.  Warren  v.  Pdstlethwaite,  2  ColL  115.  Ward  v. 
Swi/l,  1  Cro.  &  M.  171.  Wright  v.  Wak^ord,  17  Ves.  454, 4  Taunt 
213.     Waterman  v.  Smith,  9  Sim.  629 ;  and  other  cases. 


Holt's  Case  ;  in  re  The  Independent  Assurance  Company.^ 

Apzil  25,  1851. 

Contributory  —  Trustee  —  Deed. 

The  directors  having  improperlj  ^yen  shares  to  the  managing  director,  he  induced  his 
brother  to  execute  the  deed  in  his  name  for  part  of  these  shiures.  The  directors  subse- 
quently recalled  these  shares :  — 

Heldj  that  the  brother  was  a  contributory. 

This  was  an  application  that  the  name  of  Robert  Holt  might  be 
included  in  the  list  of  contributories  to  the  Independent  Assurance 
Company.  This  company  was  completely  registered  on  the  29th  of 
October,  1849.  The  deed  registered  was  dated  the  24th  of  August, 
1848,  and  was  between  the  several  persons  whose  names  were  thereto 
affixed  of  the  first  part,  three  other  persons  of  the  second  part,  and 
William  Holt  of  the  thbd  part.  It  recited  the  formation  of  the  com- 
pany, the  capital  of  which  was  to  consist  of  100,000/.,  in  8000  shares 
of  12L  10s.  each,  on  which  an  instalment  of  IL  10s.  was  to  be  paid ; 
and  that  the  provisional  directors,  one  of  whom  was  William  Holt, 
had  made  an  allotment  of  shares,  and  had  retained  to  themselves,  and, 
upon  the  application  of  the  several  other  parties  thereto,  had  appointed 
to  them,  the  shares  in  the  company  set  opposite  to  the  names  of  them- 
selves,  the  said  directors,  and  such  other  parties  respectively,  in  the 
first  schedule  thereto  annexed;  and  that  such  other  peurties  respeo- 

1  15  Jur.  269. 
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tively  had*  paid  the  deposit  of  Is.  ScL  on  the  amount  of  the  shares 
respectively  subscribed  for  by  them.  It  contained  covenants  by  all  the 
other  parties,  with  William  Holt  as  trustee,  that  the  persons  executing 
the  deed,  and  the  several  other  persons  who  should  become  sharehold- 
ers as  thereinafter  mentioned,  should,  while  holding  shares  in  the  cap- 
ital of  the  said  company,  be  and  continue,  until  the  said  company 
should  be  dissolved  under  the  provisions  thereinafter  contained,  a 
company,  in  manner  therein  mentioned ;  that  each  such  shareholder 
would,  when  required,  pay  up  the  amount  of  the  instalments  payable 
on  the  shares  taken  by  such  shareholders  respectively,  and  would 
perform  the  several  engagements  therein  contained  on  the  part  of  the 
shareholders.  In  the  su^equent  part  of  the  deed  were  contained  the 
usual  provisions  for  the  transfer  of  shares,  and  for  their  forfeiture 
under  certain  circumstances.  At  a  meeting  of  the  provisional  direct- 
ors held  on  the  7th  of  September,  1848,  it  was  resolved,  that,  in  consid- 
eration of  his  services,  the  board  assign  300  shares  to  Mr.  William 
Holt,  the  managing  director,  the  value  of  them  when  issued  to  be 
deducted  from  his  allowance,  the  amount  of  which  should  thereafter 
be  determined.  Only  100  certificates  were,  however,  issued  to  Wil- 
liam  Holt  on  these  shares.  It  appeared  from  the  evidence  of  William 
Holt,  and  was  not  disputed  at  the  bar,  that  as  William  Holt  was  the 
covenantee  in  the  deed  of  settlement,  and  could  not,  therefore,  cove- 
nant with  himself,  he  induced  his  brother,  Robert  Holt,  to  sign  the 
deed  in  his  name  as  holder  of  150  shares,  but,  in  fact,  as  trustee  for 
him.  Robert  Holt's  signature  was  dated  in  September,  1848,  and 
several  shareholders  appeared  to  have  executed  the  deed  afterwards. 
At  a  meeting  held  on  the  28th  of  December,  the  resolution  as  to  the 
shares  given  to  William  Holt  was  rescinded,  the  directors  thinking 
that  the  salaries  ought  not  to  be  paid  in  shares.  At  another  meeting, 
held  on  the  1st  of  February,  1839,  it  was  resolved,  that,  certificates  for 
100  shares  having  been  clelivered  to  the  managing  director,  in  con- 
formity with  the  resolution  of  the  7th  of  September,  1848,  and  such 
resolution  having  been  rescinded,  Mr.  Holt  be  requested  to  give  a 
certificate  stating  that  he  is  himself  responsible  for  them.  Mr.  Holt 
accordingly  gave  such  certificate,  and  afterwards  returned  all  the  100 
share  certificates  to  the  directors.  The  master  had  not  made  Robert 
Holt  a  contributory,  and  this  motion  was,  therefore,  made  by  way  of 
appeal 

Bethell  and  Roxburgh^  in  support  of  the  application,  cited  David- 
torit  Casej  before  Knight  Bruce,  V.  C. 

Caims  opposed.  We  contend  that  Robert  Holt  is  no  longer  a 
shareholder,  if  he  ever  was.  The  covenant  in  the  deed  applies  merely 
to  such  time  as  the  shareholder  holds  shares ;  but  if  by  any  means  he 
loses  his  shares,  he  is  dischai^d.  It  is  not  absolutely  necessary 
that  the  shares  should  be  regulany  transferred — there  are  other  means, 
such  as  forfeiture.  Here  the  directors  had  done  what  they  had  no 
right  to  do,  and  then  rescinded  their  proceedings.  It  was^  a  mutual 
error,  and  the  courtwill  place  the  parties  in  the  same  position  as  if  it 
18  • 


Digitized  by 


Google 


210  COURTS  OP  CHANCERY,  1850-51. 

Smallwood  v.  Ratter. 

had  not  been  made.  One  hundred  of  the  shares  only  have  been 
issued  to  William  Holt,  and  the  whole  thine  was  incomplete. 

[Lord  Oranworthj  V.  C.  But  several  shareholders  executed  the 
deed  after  Robert  Holt,  and  therefore  may  be  said  to  have  executed 
it  on  the  faith  that  he  was  then  a  shareholder.] 

To  them  we  say,  we  only  agreed  to  be  bound  so  long  as  we  held 
shares.  Those  who  executed  after  us  could  not  know  that  we  had 
not  regularly  given  up  our  shares  before  they  executed  the  deed. 
Davidson^ s  Vase  was  one  of  undoubted  fraud.  In  this  case,  Robert 
Holt  only  represents  William  Holt,  who  is,  in  fact,  the  shareholder. 

Lord  Cranworth,  V.  C.  What  were  the  reasons  for  Robert  Holt 
executing  this  deed  it  is  too  late  to  speculate  about  When  he  exe- 
cutes it,  he  enters  into  an  agreement  with  other  persons  besides  the 
directors.  The  deed  begins  by  reciting  the  formation  of  the  company, 
and  that  the  shares  had  been  allotted  to  the  persons  in  the  schedule, 
which  includes  the  160  allotted  to  Robert  Holt  It  then  contains 
covenants  that  the  several  persons  parties  would  pay  up  and  contrib- 
ute in  proportion  to  their  shares.  It  recites  that  the  subscribers  are 
holding  shares,  and  therefore  the  parties  covenant,  that  while  they 
keep  the  character  of  shareholders  they  will  perform  their  liabilities. 
When  Robert  Holt  entered  into  that  contract.,  he  became  liable  to  all 
the  others.  I  do  not  believe  that  there  was  any  fraud  ;  the  directors 
meant  to  do  what  was  right,  and  then  thought  they  had  done  wrong, 
and  tried  to  undo  it  They  have,  as  between  themselves  and  the 
company,  removed  all  ground  of  complaint;  but  after  all  this  has 
taken  place,  Robert  Holt  has  executed  a  covenant,  by  which  he  im- 
pliedly enters  into  all  the  liabilities  with  all  the  parties  to  the  deed. 
Place  the  name  of  Robert  Holt  on  the  list  of  contributories. 


Smallwood  v.  Rutter.^ 

April  23,  1851. 

Infant  —  Next  Friend  —  Motion  to  dismiss. 

A  bill  having  been  filed  at  the  sait  of  infants,  cestms  que  trusty  by  their  next  friend,  cliArging 
breaches  of  trust,  and  praying  the  nsnal  administration  accounts  against  the  trustees,  a 
motion  was  made  on  behalf  of  the  defendants  that  the  bill  might  m  dismissed,  or  for  a 
reference  to  inquire  whether  it  was  for  the  benefit  of  the  infants  that  the  suit  should  be 
proceeded  with ;  and  if  so,  to  inquire  whether  the  next  friend  was  a  proper  person  to  fill 
that  character;  and  if  not,  to  approve  of  another  person  to  act  as  next  friend.  The 
grounds  alleged  as  a  foundation  for  the  motion  were,  that  the  suit  was  set  on  foot  from 
sinister  motives  by  the  father  of  the  infants,  who  had  become  bankrupt,  and  was  separated 
from  his  wife,  the  mother  of  the  infants,  to  whose  support  he  had  ceased  to  contribute ; 
that  the  next  friend  was  a  stranger  to  the  matters  at  lissiie  in  the  suit,  and  a  mere  iKMamee 
of  the  father;  and  that  the  proper  form  of  proceeding  (if  any)  was  by  claim,  or  reqaest 
to  the  trustees  to  pay  the  trust  mnd  into  court  under  me  Trustee  Reliw  Act,  and  not  by 
bill.    The  evidence  for  the  motion  failing  to  establish  Ute  existence  of  a  sinister  motive 
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leading  to  the  institatkni  of  tke  suit,  or  uij  imputation  upon  the  character  or  solvancy 
of  the  next  friend,  bnt  merely  showing  that  the  circnmstances  under  which  he  was  named 
as  next  friend  were  open  to  suspicion,  the  court  dismissed  the  motion,  but  without  costs, 
obserring,  that  the  questions  as  to  the  proprietj  of  the  suit,  and  of  the  fonn  of  proceeding 
therein,  noigfat  properly  be  dealt  with  at  the  hearing. 

By  the  effect  of  the  will  and  codicil  of  Ellen  Elizabeth  Mary  Rich- 
ards, deceased,  her  residuary  estate  stood  limited  to  J.  C.  Rutter  and 
W.  Thomson,  who  were  named  as  trustees  and  executors  therein, 
upon  Irust,  as  to  one  moiety  thereof,  for  the  testatrix's  daughter,  EUea 
Smallwood,  for  her  separate  use,  without  power  of  anticipation,  for 
life,  with  remainder  for  the  benefit  of  the  children  of  Ellen  Smallwoody 
m  manner  therein  mentioned ;  and  as  to  the  other  moiety  thereof, 
upon  trust  for  Emma  Graham,  the  testatrix's  other  daughter,  for  Ufe, 
for  her  separate  use,  without  power  of  anticipation,  with  remainder 
upon  trust  for  the  benefit  of  the  children  of  Emma  Graham.  The 
^Koll  contained  a  dedamtion  that  it  should  be  lawful  for  J.  C.  Rutter, 
who  was  a  solicitor,  and  his  partner  for  the  time  being,  and  any  future 
trustee  of  the  will  who  should  be  an  attorney  or  solicitor,  to  retain 
out  of  any  moneys  which  might  come  to  their  or  his  hands,  as  trustees 
or  trustee  under  the  said  will,  the  like  professional  costs,  charges,  and 
expenses  for  business  to  be  done  by  them  or  him  in  their  or  his  pro- 
fesiaional  character,  in  or  about  the  execution  of  the  trusts  of  the  will, 
and  in  prosecuting  or  defending  any  action  or  suit  in  relation  thereto, 
as  they  or  he  would  have  been  entitled  to  in  case  they  or  he  had  not 
been  trustees  or  a  trustee  of  such  wilL  The  bill  was  nled  in  January, 
1851,  by  the  five  children  of  EUen  Smallwood,  all  infants,  by  H.  J. 
Stevens,  their  next  friend,  against  the  two  executors  and  trustees,  the 
testatrix's  daughter  Ellen  Smallwood  and  her  husband,  Edward 
Smallwood,  and  against  her  daughter  Emma  Graham  and  her  hus- 
band, Peter  Graham,  and  her  children,  as  defendants.  The  bill 
charged  that  the  defendants,  the  executors,  had  wilfully  neglected  to 
get  in  some  parts  of  the  testatrix's  estate,  whereby  a  loss  had  been 
occasioned  thereto ;  that  they  had  misapplied  a  great  part  of  the  per- 
sonal estate  received  by  them,  and  had  not  invested  the  same  upon 
the  trusts  declared  of  the  residuary  estate  in  the  will ;  that  Thoinson 
acted  entirely  under  the  control  of  Rutter;  that  Rutter  had  retained 
certain  sums  in  payment  of  costs  f<MP  business  done  in  respect  of  the 
estate ;  that  the  sums  so  retained  were  too  large.  The  bill  prayed 
that  the  trusts  of  the  will  might  be  administered  by  the  court,  for  the 
usual  accounts  of  the  trust  estate  as  against  the  trustees  and  exec- 
utors, and  for  a  receiver. 

The  bill  having  been  placed  upon  the  file,  the  present  motion  was 
made  on  behalf  of  the  defeiKktnts,  except  the  defendants  Edward  Small* 
wood  and  Ellen  his  wife,  that  the  bill  might  be  dismissed,  with  oostSi 
to  be  paid  by  the  next  friend  personally,  or  for  a  reference  to  the  mas- 
ter to  inquire  whether  it  was  fit  and  proper,  and  for  the  benefit  of  the 
infant  plaintiffe,  that  the  suit  should  be  inrtiier  prosecuted ;  and  if  the 
master  should  find  that  it  would  be  for  the  benefit  of  the  infant  plain- 
tifis  that  the  suit  should  be  further  prosecuted,  then  that  he  might 
inquire  and  state  whether  the  said  Henry  James  Stevens  was  a  proper 


Digitized  by 


Google 


212  COURTS   OF  CHANCERY,  186(WL 

■  1^ 

Smallwood  v.  Batter. 

person  to  be  their  next  friend ;  and  if  he  should  be  of  opinion  that  the 
said  Henry  James  Stevens  was  not  a  proper  person,  then  that  he 
might  approve  of  some  other  person  as  the  next  friend  of  the  infants, 
to  have  the  conduct  of  the  suit  in  place  and  stead  of  the  said  Henry 
James  Stevens,  and  that  all  further  proceedings  in  the  suit  might  be 
stayed  in  the  mean  time.  The  affidavits  in  support  of  the  motion, 
after  denying  the  charges  of  neglect  and  of  misapplication  of  the 
assets  on  the  part  of  the  trustees  contained  in  the  bill,  stated,  that  the 
solicitor  for  the  infant  plaintiffs  and  their  next  friend  was  also  the 
solicitor  of  Edward  Smallwood,  the  husband  of  Ellen  Smallwood,  and 
father  of  the  plaintiffs ;  that  the  bill  was  filed,  without  any  prior  ap- 
plication to  the  defendants  for  an  account,  at  the  suggestion  of 
Edward  Smallwood,  for  his  private  purposes,  and  not  for  the  benefit 
of  the  infants ;  that  Edward  Smallwood  married  the  testatrix's  daugh- 
ter against  the  wishes  of  her  family ;  that  Edward  Smallwood  had 
become  bankrupt,  and  that  he  and  his  wife  had  for  some  time  past 
lived  separate  and  apart,  the  children  being  supported  entirely  by  the 
exertions  of  their  mother.  It  was  also  stated  that  the  person  suing 
as  next  friend  of  the  infants  was  the  nominee  of  the  father ;  that  he 
was  an  entire  stranger  to  the  family,  and  apparently  without  means. 
The  affidavits  in  opposition  to  the  motion  stated  that  the  suit  was 
instituted  at  the  instance  of  Edward  Smallwood,  under  an  apprehen- 
sion that  the  trust  fund  would  be  misapplied  by  the  trustees,  and  lost 
to  the  infants ;  that,  in  the  instructions  laid  before  counsel,  Edward 
Smallwood  had  proposed  himself  as  next  friend  for  the  infants,  but 
that  by  the  advice  of^counsel  another  person  had  been  named  as  next 
friend,  it  being  necessary  that  Ekiward  Smallwood  should  be  named 
as  defendant  in  respect  of  his  wife's  interest  in  the  estate.  The  affi- 
davits of  the  defendants  admitted  the  separation  of  Smallwood  from 
his  wife,  and  the  fact  of  his  bankruptcy,  and  stated  that  he  had  since 
obtained  his  certificate ;  they  also  went  to  show  the  respectability  and 
solvency  of  the  next  friend. 

RoU  and  Cbfe,  in  support  of  the  motion,  contended  that  Stevens,  a 
stranger  to  the  matters  in  question  in  the  suit,  was  the  mere  nominee 
of  Edward  Smallwood,  and  that  Smallwood,  by  separating  himself 
firom  his  wife,  and  discontinuing  his  support  of  the  children,  had  in- 
capacitated himself  from  filing  a  bill  as  their  next  friend.  The  charges 
of  neglect  and  misconduct  on  the  part  of  the  executors  and  trustees, 
contained  in  the  bill,  were  without  foundation.  They  had  not  been 
supported  by  any  evidence  on  the  part  of  the  plaintiffs  or  their  next 
friend.  There  was  nothing  in  question  in  the  suit  which  admitted 
of  being  wasted,  and  apart  from  the  motives  influencing  the  father 
of  the  infants,  there  was  no  object  to  be  answered  by  the  suit.  The 
next  friend  ought  to  be  acquainted  personally  with  the  merits  of  the 
case ;  but  here  he  wsus  an  entire  stranger  to  the  matters  in  question 
in  the  cause,  and  acting  solely  at  the  instance  of  the  father  of  the 
plaintiffs.  The  suit,  in  fact,  was  instituted,  not  for  the  benefit  of  the 
mfants,  but  solely  to  promote  the  views  of  the  defendant,  Edward 
Smallwood.     That  being  so,  the  court  had  clearly  jurisdiction  to 
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dismiss  the  bill.  Nalder  t.  Hawkins^  2  My.  &  K.  243.  The  suit  was 
not  merely  to  administer  the  estate,  but  was  a  hostile  suit  against  the 
executors,  and  was  calculated  to  occasion  costs.  The  proper  proceed- 
ing, if  indeed  any  were  necessary  or  justifiable  under  the  circumstances, 
was  the  cheaper  one  by  claim,  or  by  an  application  to  the  trustees  to 
pay  the  fund  into  court  under  the  Trustee  Relief  Act  The  bill  ought 
to  be  dismissed.  At  all  events,  there  were  sufficient  grounds  of  sus- 
picion to  justify  a  reference  to  the  master  in  the  terms  of  the  notice 
of  motion. 

Bethell  and  Kinglake,  for  the  plaintiils,  corUrOy  said,  that  the  father 
was  the  natural  guardian  of  the  infants,  and  as  such  was  the  proper 
party  to  protect  their  property.  Counsel  had  been  instructed  in  the 
first  instance  to  draw  the  bill  in  the  name  of  the  father  of  the  infants 
IS  next  friend ;  but  on  it  appearing  that  it  would  be  necessary  to  name 
him  as  a  defendant  in  respect  of  his  wife's  interest,  a  different  next 
Mend  had,  under  advice,  been  substituted.  The  present  motion  was, 
in  effect,  an  attempt  to  induce  the  court  to  supersede  the  parental 
control  of  the  father  over  his  children.  The  eviaence  for  the  motion 
Med  to  establish  any  sinister  motive  on  the  part  of  the  father  in  in- 
stituting the  suit,  and,  apart  from  such  motive,  the  question  of  tiie 
wisdom  of  the  proceeding  could  not  be  usefully  entertained  by  the 
court  The  trust  extended  over  a  considerable  period,  and  there  would 
be  a  continual  temptation  to  the  professional  trustee  to  incur  costs 
nnder  the  protection  of  the  proviso  in  the  wilL  The  solicitor  was  the 
sole  active  trustee,  the  other,  an  elderly  person,  leaving  the  whole 
management  of  the  fund  to  his  co-trustee.  Under  these  circum- 
stances, the  property  could  not  be  said  to  be  entirely  free  £rom  risk. 
The  only  way  of  protecting  the  property  was  by  a  suit  in  the  form 
of  the  present  Stevens  v.  Stevens^  6  Mad.  97.  The  respectability  of 
the  next  friend  was  beyond  suspicion.  Such  suits  had  been  always 
encouraged  by  the  court,  except  in  cases  where  it  could  be  shown 
that  the  suit  was  instituted  to  answer  an  object  different  from 
the  ostensible  one.  Nalder  v.  Hawkins^  ubi  sup.  Here  there  could  be 
no  doubt  of  the  bona/Uks  of  the  prooeeding.  The  motion,  thereforCi 
ought  to  be  dismissed,  witii  costs. 

SoU^  in  reply. 

Sir  Gboboe  Jambs  Turner,  V.  C.  This  motion  seems  to  me  to 
call  upon  the  court  to  exercise  a  very  delicate  and  a  very  difficult  juris- 
dktion.  On  the  one  hand  we  all  regret  the  enormous  expense  incident 
to  the  prosecution  of  suits  in  this  court;  but  on  the  other  hand 
those  who  are  best  acquainted  with  tiie  forms  of  the  court  know  the 
protection  thrown  around  the  property  of  infants,  by  having  it  ad- 
ministered under  the  jurisdiction  ot  the  court  The  court  has  to  con- 
sider on  the  one  hand  the  great  benefit  which  the  infants  derive 
from  the  protection  thrown  around  their  property,  and  on  the  other 
hand  to  take  care  that  expense  is  not  thrown  upon  the  infant's  estate, 
either  from  malicious  motives  or  from  a  motive  of  benefit  to  any 
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parties  who  may  be  interested  in  the  prosecution  of  suits.  The  pri- 
mary question,  therefore,  in  all  these  cases,  seems  to  me  to  be,  whether 
the  suit  is  or  is  not  instituted  with  any  sinister  motive;  and  the 
court  must,  I  think,  be  extremely  delicate  in  interfering  in  any  case, 
in  the  short  mode  in  which  it  is  now  called  upon  to  interfere,  unless 
it  is  perfectly  satisfied  that  there  has  been  some  sinister  motive 
leading  to  the  institution  of  the  suit  I  think  that  the  more  strongly, 
because  I  apprehend  that  in  all  questions  with  reference  to  suits  for 
the  administration  of  estates,  the  question  of  costs  is  in  the  discre- 
tion of  the  court  at  the  hearing  of  the  cause ;  and  if  the  court  thinks 
the  suit  has  been  improperly  or  imprudently  instituted,  it  may  refuse 
to  give  costs  out  of  the  estate,  and  thus  the  infants  will  have  the 
benefit  of  the  protection  of  the  court  thrown  around  them  without 
having  to  bear  the  expense  of  the  suit. 

Applying  those  principles  to  the  present  case,  let  us  see  what  are  the 
facts.  It  is  undoubted  here  that  the  suit  was  instituted  by  the  direction 
of  the  father  of  the  infants.  The  father  must  be  considered  as  having 
the  legal  guardianship  of  the  infants.  That  cannot  be  denied.  Having 
that  guardianship  vested  in  him,  he  has  exercised  his  discretion  in 
determining  that  it  is  for  the  benefit  of  tiiese  infants  that  the  suit 
should  be  instituted,  and  their  property  secured  under  the  direction 
of  the  court  This  motion,  in  truth,  calls  upon  the  court  to  exercise 
its  own  discretion  against  the  discretion  of  the  father.  Now,  what 
has  been  the  conduct  of  the  father  in  this  case?  I  pass  by  the 
observations  which  have  been  made,  which  seem  to  show  a  state  of 
unfortunate  embarrassment  He  is  separated  from  his  wife,  not 
apparently  fix>m  any  misconduct  or  imputation  of  misconduct,  but  in 
consequence  of  the  difficulties  he  has  been  in.  Being  involved,  he 
applied  to  a  solicitor,  by  whom  he  is  told,  that  the  only  mode  in 
which  the  property  can  be  protected  is  by  the  institution  of  a  suit  in 
this  court  Now,  it  is  said  that  this  protection  might  have  been 
given  to  the  infants,  either  by  filing  a  claim,  or  by  the  trustees  being 
required  to  pay  the  fund  into  court  under  the  Trustee  Relief  Act  fi 
is  quite  true,  that  under  the  particular  circumstances  of  the  case,  as 
they  are  suggested  in  the  bill,  either  of  those  processes  might  have 
afforded  adequate  protection ;  but  it  is  quite  in  the  power  of  the 
court  to  iudge  of  those  questions  at  the  hearing  of  the  cause.  If  it 
should  think  at  the  hearing  that  a  claim,  instead  of  a  bill,  would 
have  been  effectual  for  the  purpose,  the  court  may,  under  the  orders, 
if  I  recollect  them  rightly,  prevent  costs  being  allowed  out  of  the 
estate  beyond  those  which  would  have  been  incident  to  a  claim.  I 
say  again,  the  court  may  consider  whether  the  costs  shall  come  out 
of  the  estate,  with  reference  to  the  consideration  that  the  trustees 
might  have  been  applied  to  to  bring  the  fund  into  court  under  the 
Trustee  Relief  Act  Now,  has  there  been  bona  fides  on  the  part  of 
the  father  in  the  institution  of  this  suit?  One  circumstance  very 
much  struck  my  mind,  which  has  not  been  particularly  commented 
upon,  namely,  that  in  the  instructions  laid  before  counsel  for  filing 
this  bill,  those  instructions  were,  that  the  father  should  be  named  as 
next  friend.     It  is  impossible  to  say  he  did  not  intend  bona  fide  to 
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act  for  the  benefit  of  the  infiBints  in  the  institution  of  the  suit,  when 
he  himself  was  to  be  named  as  next  friend,  subject  to  all  the  liabili*- 
ties  and  consequences  to  arise  out  of  the  institution  of  the  suit.  I 
think,  therefore,  so  far  as  relates  to  general  principle,  there  is  no 
ground  on  which  I  can  dismiss  the  bill,  or  refer  it  to  the  master  to 
inquire  whether  the  suit  is  for  the  benefit  of  the  infants.  It  has  been 
said  the  bill  contains  a  variety  of  allegations  against  the  trustees,  of 
breaches  of  trust,  of  wilful  default,  and  allegations  on  the  subject  of 
costs  incurred,  having  regard  to  the  particular  clause  introduced  into 
the  will  for  the  indemnity  of  trustees.  It  is  a  sufiicient  answer  to 
this,  that  all  the  allegations  will  be  to  be  dealt  with  by  the  court  at  the 
hearing.  It  will  be  quite  in  the  power  of  the  court  to  dismiss  the 
bill  with  costs,  so  far  as  these  charges  are  concerned,  at  the  hearing, 
in  case  these  charges  are  not  established  as  matter  of  fact  So  far  as 
to  the  first  object  of  the  motion.  With  regard  to  the  next  object  of  the 
notice  of  motion,  as  to  the  removal  of  the  next  friend :  after  con- 
sidering the  affidavits  very  careftdly,  and  all  the  statements  on  the 
subject  of  the  next  friend,  I  do  not  find  any  imputation  cast  on  his 
solvency  or  his  character;  the  circumstances  under  which  he  was 
named  as  next  friend  are  open  to  some  degree  of  suspicion,  but  I  do 
not  think  there  is  any  substantial  case  made  either  against  his  char- 
acter or  against  his  conduct  Therefore,  on  that  ground,  I  think  the 
motion  cannot  be  supported,  and  that  I  am  justified  in  refusing  it, 
but  without  costs. 


JBi  re  The  Joint-stock  Companies  Winding-up  Acts,  and  of  the 
Boston,  Newark,  and  Sheffield  Railway  Company,  ez  parte 
Williams.^ 

Norember  16  and  18,  1850. 
Joint'Stock  Companies  Windin^^p  Acts. 

A  prorisionally  registered  railway  company  having  abandoned  their  undertaking,  the 
directors  made  two  payments  to  the  shareholders  in  part  retnm  of  their  deposits ;  and 
they  offered  to  make  a  third  cmd  final  payment,  which  the  whole  or  nearly  the  whole  of 
the  shareholders,  except  A,  accepted.  AJl  the  debts  and  liabilities  of  the  company  were 
discharged,  and  all  the  assets  of  it  were  exhausted ;  and  A  applied  for  and  received  the 
second  payment,  as  being  one  of  die  shareholders  who  had  concurred  in  the  dissolution 
of  the  company.  Nevertheless,  he,  being  dissatisfied,  as  he  alleged,  with  the  directon* 
accounts,  petitioned  for  an  order  for  the  dissolution  and  winding  up  of  the  company,  or 
for  winding  it  up  if  it  had  been  afaready  dissolved. 

The  court  refused  to  make  the  order  at  once,  and  directed  the  master  to  inquire  and  state 
whether  it  was  necessary  or  expedient  that  the  company  should  be  dissolved  and  wound 
up,  or  wound  up. 

The  above-mentioned  company  was  provisionally  registered  in 
August,  1845.  The  capital  of  it  was  to  be  1,600,000/.  in  64,000 
shares  of  25L  each ;  and  the  deposit  was  to  be  21, 12s.  6d.  per  share. 

1  1  Sim.  (n.  8.)  57. 
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The  petitioner  took  one  hundred  shares  in  the  scrip  of  the  company, 
and  paid  the  deposits  on  them ;  and  he  executed  the  parliamentary 
contract  and  the  subscribers'  agreement,  as  did  the  other  allottees  of 
shares.  But  the  company  having  failed  in  their  attempts  to  obtain 
an  act  of  Parliament  for  making  their  railway,  owing  to  the  stand- 
ing orders  not  having  been  complied  with  on  their  behalf,  they  aban- 
doned their  project ;  and  the  directors  paid  to  the  petitioner  and  other 
shareholders,  first  ih,  and  afterwards  lOs.  per  share,  in  part  return  of 
their  deposits. 

The  latter  payment  was  made  out  of  stock  of  the  Midland  Coun- 
ties Railway  Company,  a  competing  company,  which  the  Boston, 
Newark,  and  ShelBSeld  Railway  Company  had  received  in  considera- 
tion of  the  abandonment  of  pajrt  of  their  line.  Before  that  stock  was 
distributed,  the  secretary  of  the  company  sent  a  circuiar  letter  to  the 
petitioner  and  other  sharehold^*s,  which  was,  partly,  as  follows: 
<<  Scripholders  who  concur  in  the  dissohUian  of  the  uHdertalang'j  and 
wish  to  receive  the  Midland  stock,  are  requested  to  send  to  the  secre- 
tary for  forms  of  application ;  which  they  are  requested  to  fill  up, 
sign  and  forward,  with  their  scrip  certificates,  to  No.  1  Littie  George 
Street,  Westminster,  on  or  before  the  29th  of  September,  1846.  After 
that  date,  these  ofiices  will  be  finally  closed,  and  all  subsequent  com- 
munications on  this  and  every  other  business  of  the  company  must  be 
addressed  to  Mansfield,  Notts.  The  scrip  certificates  will  be  retumed 
to  the  holders,  after  they  have  been  marked  and  recorded,  and  the 
Midland  stock  will  be  issued  as  soon  as  it  can  be  got  ready."  On  the 
15th  of  November,  1848,  the  chairman  of  the  company  sent  the  peti- 
tioner a  statement  of  the  accounts  of  the  company,  together  with  a 
form  of  application  for  the  final  return  of  Is.  d(L  per  share ;  and  a 
letter  requesting  the  petitioner  to  return  the  form  properly  filled  up, 
with  his  scrip  certificates,  and  adding  that,  in  exchange  for  them,  a 
check  would  be  sent  to  him  for  the  amount  of  the  return.  But  the 
petitioner  being,  as  the  petition  alleged,  dissatisfied  with  the  accounts, 
and  more  especially  in  reference  to  the  gross  and  exorbitant  items  for 
solicitors,  parliamentary  expenses,  engineering  and  surveying,  and 
the  application  of  13,528/.  for  the  purchase  of  one  hundred  and  fifty 
shares  in  the  Mansfield  and  Pinxton  Railway,  (with  which  the  company 
had  no  concern,)  and  the  loss  occasioned  by  the  holding  of  eighty- 
six  50/.  Miaiand  shares,  and  other  departures  and  improper  payments 
by  the  directors,  refused  to,  accept  the  final  dividend.  The  petition 
further  alleged  that  the  petitioner  believed  that  there  were  liabilities 
of  the  company  for  which  the  members  of  it  were  or  might  be  liable ; 
that  the  company  had  ceased  to  carry  on  any  business,  and  the  pro- 
ject had  been  entirely  abandoned ;  and  the  secretary  and  clerks  dis- 
charged, but  the  affairs  of  it  had  not  been  wound  up ;  that  the  peti- 
tioner believed  that  there  was,  in  the  possession  of  the  directors,  a 
large  amount  of  money  arising  from  the  deposits  paid  by  the  contrib- 
utories,  and  which  was  available  for  distribution  amongst  them,  and 
that  the  sums  arising  from  deposits  had  been  misapplied ;  that  the 
petitioner  was  one  of  the  contributories,  and  that  he  and  the  other  con- 
tributories  were  desirous  that  the  afbirs  of  the  company  should  be 
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wound  up,  and  that  the  court  should  declare  that  the  company  was 
or  ought  to  be  dissolved.  The  petition  prayed  for  an  order  for  the 
dissolution  and  winding  up  of  the  company,  or,  if  it  should  have 
been  already  dissolved,  for  the  winding  of  it  up. 

The  late  chairman  of  the  company  made  an  affidavit  in  opposi- 
tion to  the  petition,  stating  that  the  allegation  in  the  petition,  as  to 
the  gross  and  exorbitant  items  for  solicitors,  parliamentary  expenses, 
engineering  and  surveying  was  not  true,  inasmuch  as  the  bills  of  the 
engineers,  solicitors  and  surveyors  were  very  heavily  mulcted,  and 
as  great  deductions  made  therefrom  as  the  directors  were  advised  , 
would  be  safe  and  prudent ;  that  one  of  the  clauses  in  the  agreement 
entered  into  by  the  shareholders  with  the  company  on  the  14th  of  Octo- 
ber, 1845,  expressly  empowered  the  provisional  directors  to  purchase, 
out  of  the  deposits,  all  or  any  of  the  shares  in  the  Mansfield  and 
PInxton  Railway,  at  such  price.s  as  they  should  be  able ;  that  there 
were  no  liabilities  ezusting  against  the  company  or  any  member  thereof^ 
in  respect  of  any  debt  due  or  alleged  to  be  due  by  the  company ;  that  not 
a  shilling  of  the  assets  of  the  company  was  lejtj  and  none  of  the  directors  ' 
had  any  money  belonging  to  the  company  in  their  hands^  nor  was  any 
standing  to  the  credit  of  the  company,  at  its  late  bankers ;  that  previous 
to  the  distribution  of  the  Midland  stock,  a  circular  was  drawn  up 
by  the  said  railway,  and  forwarded  to  all  the  shareholders  thereof, 
requesting  them  to  send  to  the  secretary  of  the  railway  for  forms  of 
application,  as  shown  in  the  petition ;  and  that  the  petitioner,  in  con- 
junction  with  63,449  out  of  the  whole  64,000  shareholders,  sent  in  his 
application  concurring  in  tiie  dissolution  of  the  company ;  that  the  hold- 
ers of  56,271  shares  had  received  the  1/.  IO5.  per  share,  and  the  final 
dividend  of  1^.  Qd.  per  share  in  discharge  of  their  deposits,  and  had 
consented  to  the  winding  up  of  the  undertaking ;  and  the  deponent 
believed  that  by  far  the  majority  of  the  remaining  outstanding  shares 
were  lost  or  destroyed. 

Mr.  Bethell  and  Mr.  Wright,  (Mr.  Terrell  was  with  them,)  in  sup- 
poil  of  the  petition,  said  that  the  petitioner  was  one  of  the  contributo- 
ries,  and  that,  as  such,  he  was  entitled  to  the  usual  order  for  winding 
up  tiie  aiTairs  of  the  company. 

Mr.  Sehoyn,  {Mr.  Bolt  was  with  him,)  for  the  late  chairman  of  the 
company,  submitted  that  there  was  no  ground  for  putting  the  con- 
tributories  to  the  expense  which  would  be  incurred  by  winding  up 
the  affairs  of  the  company ;  and  that,  before  the  matters  complained 
of  by  the  petition  would  be  investigated,  the  master  would  nave  to 
settle  a  long  list  of  contributories,  not  one  of  whom,  except  the  peti- 
tioner, sought  to  disturb  the  existing  arrangement ;  and  he  citea  Ex 
parte  Pbcode,  1  De  Gex  &  Smale,  731 ;  Ex  parte  Murrell,  3  De  Gex 
&  Smale,  4,  and  a  case  recently  decided  by  Vice  Chancellor  Knight 
Bruce,  In  the  matter  of  the  London,  Newbury  and  Bath  Bailway 
Company,  Law  Times,  Nov.  16,  1850.  He  added  that  the  peti- 
tioner might  bring  an  action  or  file  a  bill  against  the  directors,  u  he 
thought  fit  so  to  do ;  that,  with  the  exception  of  the  small  sum  of 
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112/.  IO5.,  the  whole  amount  of  his  deposits  had  been  returned  to 
him ;  that  no  assets  of  the  company  remained  to  be  got  in ;  and  that 
no  one  was  suing  or  could  sue  the  petitioner  as  a  member  of  the 
company,  for  all  the  debts  and  liabilities  of  the  company  had  been 
discharged. 

Mr.  Bethel!^  in  his  reply,  said  that,  in  Ex  parte  Pocock,  a  very  large 
majority  of  the  shareholders  had  released  the  directors. 

The  Vice  Chancellor,  after  having  perused  the  affidavits  in  sup- 
port of  and  in  opposition  to  the  petition,  said  that  there  were  three 
courses  for  the  court  to  adopt :  either  to  dismiss  the  petition ;  to 
make  an  order  according  to  the  prayer  of  it ;  or  to  direct  a  prelimi- 
nary inquiry  to  be  made  by  the  master,  as  the  late  vice  chancellor 
of  England  had  done ;  that  he  thought  that,  under  the  circumstance 
of  this  case,  the  last  course  ought  t6  be  adopted ;  and,  therefore,  he 
should  direct  the  master  to  inquire  and  state  whether  it  was  necessary 
or  expedient  that  the  company  should  be  dissolved  and  wound  up, 
or  be  wound  up ;  and  that  he  should  reserve  the  question  of  coste, 
and  give  liberty  to  apply.* 


In  re  The  Narborough  and  Watlinoton  Railway  Company, 
ex  parte  James.« 

December  18,  1850. 

Joint-stock  Companies  Winding-up  Acts  —  Costs. 

A  petition  praying  either  that  a  company  mif  ht  be  wound  up,  or  that  a  preliminary  inaoiry 
might  be  directed  as  to  the  expediency  of  winding  it  up,  was  dismissed,  as  havmg  been 
presented  without  sufficient  ground ;  and  the  petitioner  was  ordered  to  pay  the  respond- 
ent's costs,  although  the  respondent  was  not  liable  as  a  contributory,  nor  had  been  serred 
.  with  the  petition,  but  appeared  voluntarily. 

The  petition  stated  that,  in  September,  1845,  an  association,  joint- 
stock  company  or  partnership  was  projected  and  provisionally  regis- 
tered under  the  title  of  the  Wolverhampton,  Walsall,  Leicester, 
Peterborough,  Norwich,  and  Yarmouth  Junction  Railway  Company; 
and  thereupon  an  association  or  joint-stock  company  was  formed 
for  the  purpose  of  obtaining,  by  act  of  Parliament,  power  to  make 
the  railway ;  that  a  very  great  number  of  shares  in  the  undertaking 
was  applied  for  by  the  public ;  that  the  petitioner  was  one  of  the 

^  The  above  petition  had  been  lieard  by  the  late  vice  chancellor  of  England,  who 
made  a  similar  order  upon  it  00  the  26th  of  March,  1850.  Two  days  afterwards,  the 
rejeristrar's  office  was  closed  for  the  Easter  vacation,  and  was  not  reopened  until  the  8th 
of  April.  On  the  13th  of  that  month,  the  petitioner  left  his  brief  in  the  office,  for  the 
purpoTO  of  the  order  being  drawn  np ;  but  it  was  then  too  late  for  him  to  advertise  the 
order,  as  the  15th  section  of  the  Winding-up  Act  of  1848  requires,  in  the  London 
Gazette,  within  twelve  days  after  the  date  of  it,  and  for  that  reason  he  procured  the 
petition  to  be  reheard. 

»  1  Sim.  (n.  8.)  140. 
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provisional  directors  of  the  company,  and,  as  such,  a  member  or 
contributory  thereof;  that  in  November,  1845,  the  committee  of  man- 
agement of  the  intended  company,  of  which  the  petitioner  was  a 
member,  determined  to  confine  their  operations  to  a  certain  portion 
of  the  line ;  that  considerable  expense  was  incurred  in  the  formation 
of  the  said  company  and  otherwise  in  relation  thereto  and  the  said 
projected  undertaking,  before  the  registration  of  the  company  next 
after  mentioned,  and  also  in  endeavoring  to  wind  up  the  affairs  of 
the  said  company ;  *  that  in  November,  1845,  the  project  for  making 
such  portion  of  the  last-mentioned  railway  as  aforesaid  was  provis- 
ionally registered  under  a  title  mentioned  in  the  petition,  and  in 
January,  1846,  under  the  altered  title  of  the  Narborough  and  Wat- 
Ungton Railway  Company ;  that  none  of  the  allottees  paid  the  deposits 
on  the  shares  allotted  to  them,  and  therefore  the  standing  orders  of 
Parliament  could  not  be  complied  with ;  and,  thereupon,  it  became 
impossible  for  the  company  to  take  the  necessary  steps  towards 
applying  to  Parliament  for  an  act  to  authorize  their  undertaking,  and, 
in  consequence  thereof,  the  company  had  become  wholly  abortive, 
and  the  undertaking  had  been  abandoned,  and  the  company  had 
ceased  to  carry  on  any  business  whatever ;  that  expenses  to  a  con- 
siderable amount  had  been  incurred  in  and  about  the  matters  afore- 
said, and  various  sums  of  money  had  been  contributed,  by  the 
petitioner  and  various  other  members  of  the  company,  towards  the 
discharge  of  the  debts  and  liabilities  thereof,  but  the  amount  so  con- 
tributed was  wholly  insufficient  to  discharge  such  debts  and  liabilities ; 
and  that  there  were  many  (mtstanding  debts  and  liabilities  of  the  com^ 
pant/j  to  a  considerable  amount,  in  respect  of  which  the  petitioner j  or 
any  other  contribtUory,  was  liable  to  be  sued  by  the  creditors  of  the  com- 
pany.  The  petition  prayed  that  the  company  might  be  absolutely 
dissolved  and  wound  up,  and  for  a  reference  to  the  master  to  wind 
it  up,  or  to  make  preliminary  inquiries  as  to  the  propriety,  necessity, 
or  expediency  of  dissolving  it  and  winding  it  up. 

The  Hon.  Henry  William  Wilson  made  an  affidavit,  in  opposition 
to  the  petition,  by  which  he  deposed  that,  in  the  year  1845,  he  was 
induced  by  Joseph  Green  James,  a  solicitor  residing  at  Walsall, 
to  allow  his  name  to  be  placed  upon  the  provisional  committee 
of  the  railway  company ;  that  the  scheme  became  abortive  and  was 
abandoned,  and  be  had  to  pay  various  sums  of  money  ii!  liquidation 
of  claims  made  against  him  in  respect  of  the  intended  railway ;  that 
a  committee  was  appointed  to  investigate  the  affairs  of  the  company, 
and  to  discharge  such  liabilities  as  might  be  found  justly  due ;  that, 
in  common  with  some  other  members  of  the  provisional  committee, 
he  paid  76/.  IO5.,  as  his  share,  towards  the  liquidation  of  such  ex- 
penses, and  he  believed  that  the  amount  so  received  by  the  committee 
was  properly  applied  in  discharging  the  liabilities  of  the  company ; 
thai  this  took  place  so  far  back  as  the  year  1846,  since  tohich  time  he 
had  had  no  claims  whatever  made  upon  him  in  respect  of  the  railway j  save 
by  Joseph  Green  James  himself,  who  brought  an  action  against  him 

1  The  above  statement  of  the  petition  was  correctly  taken  from  the  brief. 
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for  the  recovery  of  his  bill  of  costs,  amounting  to  2106^  4^.  IdL,  put 
bim  to  great  expense  in  preparing  to  oppose  the  same,  and,  on  the 
trial  of  the  cause,  without  any  previous  intimation  whatever,  aban- 
doned his  claim  for  his  bill  of  costs,  and  confined  his  demand  to  the 
sum  of  6162.,  as  a  payment  made  to  the  engineer  of  the  company; 
that  the  deponent  obtained  a  verdict  against  Joseph  Ghreen  James, 
but  the  taxed  costs  of  the  action  were  not  yet  paid,  owing  to  the 
alleged  poverty  of  Joseph  Green  James ;  that,  in  addition  to  the  taxed 
costs,  the  deponent  had  incurred  heavy  expenses  through  the  conduct 
of  Joseph  Green  James,  and  he  considered  that  the  petition  was  but 
another  scheme  for  extorting  more  money  from  him  and  others  ;  thai 
the  petitioner  was  brother  to  Joseph  Green  James ;  that  the  deponent 
was  not  aware  tliut  there  was  a  single  bona  fide  claim  outstanding 
against  the  company^  the  committee  appointed  to  investigate  the  affidrs 
oi  the  company  having  invited  all  persons  having  claims  to  send  them 
in,  and  all  claims  so  sent  in  having  been  fuUy  discharged  by  the 
committee ;  and  the  deponent  believed  that  there  was  no  reason 
whatever  for  winding  up  the  affairs  of  the  company  under  the  pro- 
visions of  the  Winding-up  Acts,  save  as  affoiding  Joseph  Grreen 
James  another  opportunity  of  attempting  to  recover  his  bill,  or,  in  de- 
fault, of  putting  money  into  his  pocket,  in  the  shape  of  expenses,  for 
winding  up  a  company  wound  up  and  settled  nearly  four  years  ago. 

Other  siffidavits  were  made  in  opposition  to  the  petition,  from 
which  it  appeared  that  Joseph  Grreen  James  was  not  only  the  brother, 
but  also  the  solicitor  of  the  petitioner,  in  the  petition ;  that,  in  August, 
1849,  he  wrote  two  letters  to  Mr.  Wilson's  solicitor,  stating  that  a 
petition  had  been  drawn  and  would  be  presented  on  the  first  petition 
day,  for  winding  up  the  affairs  of  the  company,  and  that  he  was  in- 
formed that  he  should  be  able  to  obtain  the  whole  amount  paid  by 
him  to  engineers  and  others,  from  the  allottees ;  and  that  the  Wind- 
ing-up Act  would  bring  all  to  book.  It  further  appeared  from  the 
affidavits,  that,  in  October,  1845,  Joseph  Green  James  signed  and 
distributed  a  printed  paper,  by  which  he,  as  solicitor  to  the  railway, 
undertook  and  declared  that  he  would  not  call  upon,  require  or  ex- 
pect any  promoter,  provisional  or  permanent  director,  or  member  of 
the  provisional  committee,  or  then  or  future  shareholder  of  the  rail- 
way, to  be  or  become,  personally  or  individually,  liable  or  charge- 
able for  any  salary,  cost,  charge,  matter  or  thing  whatever  that  might 
be  or  had  been  done  by  him  or  by  his  direction ;  and  that  he  would 
look  solely  and  entirely  to  the  funds  of  the  company  and  to  the 
shares  which  should  be  subscribed  for  or  contracted  to  be  purchased, 
for  payment  of  any  salary,  cost,  charge  or  account  duly  incurred  by 
him  for  the  purposes  of  the  company. 

The  petitioner  stated,  in  an  affidavit  in  reply,  that  he  believed  that 
there  were  outstanding  liabilities  against  the  company  to  the  amount 
of  1000/.  and  upwards,  and  amongst  them  7SL  due  to  the  parliamentary 
agent  to  the  company ;  20L  due  to  certain  printers  for  printing  pros- 
pectuses for  the  company ;  and  divers  sums,  amounting  in  tlie  whole 
to  70/.  and  upwards,  for  advertising  and  goods  sold  and  delivered  to 
the  company.     Another  affidavit  in  reply  was  made  by  Joseph  Green 
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James,  stating  that  he  had  examined  the  books  of  the  company,  and 
that  he  did  not  find  that  Mr.  Wilson  ever  applied  for,  or  had  any 
shares  in  the  company  allotted  to  him. 
The  petition  now  came  on  to  be  heard. 

Mr.  RoU  and  Mr.  W.  Morris^  in  support  of  it,  said,  that  an  amount 
of  liabilities  outstanding  against  the  company  was  sworn  to,  and  that 
the  petitioner  was  liable  to  be  sued  in  respect  of  some  of  them,  and, 
therefore,  he  was  entitled  to  the  usual  order  for  winding  up  the  affairs 
of  the  company.  And  they  objected  to  Mr.  Wilson  being  heard  in 
opposition  to  the  petition,  because  he  was  not  a  contributory  to  the 
company,  nor  had  he  been  served  with  the  petition,  but  appeared 
upon  it,  in  consequence  of  its  having  been  advertised  in  the  London 
Gazette,  pursuant  to  the  10th  section  of  the  Winding-up  Act  of 
1848, 11  &  12  Vict  c.  45.  They  cited  Roberts's  Case,  2  Hall  & 
Twells,  391 ;  and  2  Macn.  &  Gord.  192.  Besley's  Case,  2  Hall  & 
Twells,  375 ;  and  2  Macn.  &  Gord  176.  Ex  parte  Cooke,  3  De  Gex 
&  Smale,  148.     Ex  parte  Hblinsworthj  Ibid.  7. 

Jlfr.  Malins  and  Mr.  De  Gex,  for  Mr.  Wilson,  said,  that  the  petition 
was,  in  fact,  the  petition  of  Joseph  Ghreen  James,  and  the  object  of  it 
was  to  obtain  from  the  members  of  the  company  the  payment  of  cer- 
tain debts  for  which  he  was  liable,  and  against  which  he  had  indem- 
nified them  by  his  guaranty ;  that  the  petitioner  did  not  allege  that 
any  action  or  suit  had  been  commenced,  or  was  intended  to  be  com- 
menced against  him ;  and,  indeed,  that  no  liabilities  whatever  existed 
against  the  company;  but  all  the  just  demands  against  it  had  been 
liquidated  by  the  payments  made  by  Mr.  Wilson  and  others ;  that 
those  payments  were  made  for  the  sake  of  peace,  and  were  not  an 
admission  of  liability  on  their  parts ;  that,  in  the  present  uncertain 
state  of  the  law  on  the  subject,  Mr.  Wilson  might  be  held  to  be  a  con- 
tributory in  the  master's  office ;  and,  therefore,  he  was  entitled  to 
appear  and  oppose  the  petition.  Ex  parte  Pocock,  1  De  Grex  &  Smale, 
731.    Ex  parte  Murrell,  3  De  Gex  &  Smale,  4. 

Mr.  Morris,  in  reply,  said,  that  there  might  be  demands  against  the 
company,  to  which  the  guaranty  did  not  extend,  and  that  there  might 
be  persons  liable  to  the  demands  to  which  it  did  extend. 
• 

The  Vice  Chancellor.  I  think  that  this  is  a  case  in  which  I 
ouffht  not  to  make  any  order. 

u  the  matter  were  res  Integra  and  I  were  not  bound  by  any  author- 
ity, I  should  not,  as  at  present  advised,  make  any  order  in  any  case 
where  a  body  of  persons  have  associated  themselves  together  to  form 
a  company  which  ultimately  turns  out  to  be  abortive ;  and,  speaking 
with  all  due  deference,  I  think  the  extent  of  evil  which  orders  in  such 
cases  have  produced,  has  not  yet  been  fully  considered.  What  is 
here  called  a  company,  is  the  body  of  promoters  of  the  company. 
The  transactions  of  such  a  body  of  persons  are  not  entire  as  in  the 
case  of  a  partnership,  but  rather  a  series  of  transactions  affecting  only 
19* 
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the  parties  severally  acting  therein,  and  for  which  the  members  of  the 
body  are,  so  to  say,  liable  piecemeal.  It  does  not  follow,  because  a 
number  of  persons  associate  to  form  a  company,  that  all  of  them  are 
liable  to  contribute ;  the  very  contrary  has  been  decided  in  a  court  of 
law.  The  members  of  such  a  body  are  not  partners,  nor  are  they 
agents  for  each  other,  with  respect  to  all  matters  properly  done  (or 
the  formation  of  the  company.  Each,  in  law,  is  liable  for  those  acts 
which  he  has  expressly  or  impliedly  authorized.  Therefore,  it  may 
be  that  A,  B,  and  C  are  liable  to  the  engineer ;  D,  £,  cmd  F  to  the 
parliamentary  agent;  G  and  H  to  the  advertising  agent,  and  ao  on. 
The  difEculties  will  be  endless  in  doing  justice  to  all  parties,  when 
you  come  to  make  the  necessary  calls  to  liquidate  the  debts  in  those 
cases  in  which  orders  of  reference  have  been  made.  It  is,  however, 
now  too  late  to  contend  that  these  associations  for  ihe  formation  of 
a  company  are  not  within  the  terms  of  the  Winding-up  Acts.  But, 
though  they  have  been  decided  to  be  within  the  principle  of  the 
Winding-up  Acts,  yet,  I  must  say,  when  a  case  is  presented  which 
you  are  asked  to  bring  within  the  operation  of  the  acts,  it  is  a  matter 
of  discretion  to  pronounce  the  order  of  reference  or  not ;  and  where 
that  discretion  is  to  be  exercised,  the  inconvenience  to  arise  out  of 
such  a  reference  is  a  circumstance  not  to  be  disregarded.  I  do  not 
set  up  my  judgment  against  the  decisions  which  have  been  already 
pronounced.  I  concur  entirely  in  the  observations  that  have  been 
made  by  Vice  Chancellor  Knight  Bruce,  on  whose  experience  I  am 
most  happv  to  rely,  that  orders  heretofore  have  been,  perhaps,  too 
hastily  made,  and  that  the  court  is  bound  to  see  whether  it  is  expe- 
dient that  such  orders  should  be  granted  before  they  are  made. 

Now,  looking  at  the  circumstances  of  this  case  with  this  feeling  in 
my  mind,  I  cannot  help  seeing  that  it  is  one  in  which  the  order 
ought  not  to  be  made.  If  I  were  to  make  the  order,  it  would  lead 
to  great  expense  and  litigation,  and  no  man  can  tell  where  it 
would  end. 

What  is  this  case  ?  The  petitioner  is  clearly  acting  to  favor  his 
brother,  the  solicitor  to  the  company.  On  tne  formation  of  the 
scheme,  the  solicitor  said,  "  Grentlemen,  form  yourselves  into  a  pro- 
visional committee,  and  I  will  not  hold  you  personally  liable  for  my 
costs  and  expenses,  but  I  will  look  to  the  funds  to  arise  from  sub- 
scriptions." Relying  on  that  undertaking,  parties  came  forward  and 
concurred  in  acts  which,  but  for  that  indemnity,  they  would  not  have 
concurred  in.  All  that  the  petitioner  has  shown  as  a  foundation  for 
the  petition  is,  that  he  was  formerly  on  the  provisional  committee. 
That,  however,  as  Mr.  Malins  contended,  is  not  sufficient  to  make 
him  liable  as  a  contributory,  and  it  does  not  appear  from  the  petition' 
that  he  acted  in  other  respects  so  as  to  make  himself  liable  for  any 
thing.  It  is  very  true  that,  two  or  three  months  after  the  scheme  had 
proved  abortive,  the  respondent  and  others,  who  termed  themselves 
members  of  the  committee,  went  to  a  meeting  and  subscribed  a  cer- 
tain sum  per  head,  causa  pacisy  being  told  that  there  their  liability 
would  end.  But  I  am  of  opinion  that  that  act  cannot  be  held  in  a 
court  of  justice  to  amount  to  an  admission  of  liability  by  tiiose 
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J^  re  The  Karboroagk  and  WatliDgton  Bailwaj  Compuj,  ex  parte  James. 

parties.  All  that  can  be  inferred  from  it  is,  that  the  parties  imagined  at 
the  time  that  they  were  open  to  attack  by  suit,  and  that  it  was  better 
to  pay  down  a  certain  sum  than  to  be  kept  in  trouble.  The  allega- 
tion, too,  is  that  all  this  happened  some  four  or  five  years  since.  The 
petitioner  says  that  the  liabilities  of  the  association  amount  to  1000^ 
This,  however,  is  made  out  only  to  the  extent  of  168/.,  exclusive  of 
his  brother's  costs  and  expenses ;  and  in  this  168/.  are  included  cer« 
tain  items  of  charge  in  respect  of  psu'liamentaj^  agency  and  adver- 
tising, which  are,  in  effect,  costs  incuired  by  the  solicitor  who  employed 
the  parties,  and  are  costs  covered  by  the  guaranty.  The  solicitori 
after  having  failed  in  an  action  for  his  costs,  threatened,  in  August, 
1849,  to  bnng  the  whole  matter  into  the  master's  oflSce ;  and  now 
this  petition  is  presented  by  his  brother,  upon  a  loose  allegation  of 
liability  to  outstcmding  debts.  Under  all  the  circumstances  of  the 
case,  the  petition  appears  to  me  to  be  without  foundation ;  and  it 
must,  therefore,  be  dismissed,  with  ooets. 

JB/b'.  Morris.  As  the  respondent  has  not  been  served  with  the 
petition,  but  has  appeared  voluntarily,  and  as  he  cannot  be  held  to  be 
a  contributory  because  he  was  only  a  provisional  committee-man,  he 
has  no  right  to  appear,  or,  at  all  events,  ought  not  to  have  his  costs ; 
and  Vice  Chancellor  Knight  Bruce  has  never  given  costs  in  a  sim- 
ilar case. 

Mr.  De  Cfez.  In  the  present  uncertain  state  of  the  authorities,  the 
refq>ondent  might  have  been  placed  on  the  Ust  of  contributories,  which 
would  ha^e  occasioned  him  both  trouble  and  expense,  and  therefore 
he  was  qaite  justified  in  appearing  and  opposing  the  petition,  although 
he  has  not  been  served  with  it 

The  Vice  Chancellor.  If  Vice  Chancellor  Knight  Bruce  is  not 
in  the  habit  of  grdng  costs,  in  a  case  like  the  present,  I  cannot  go 
along  with  him. 

In  an  administration  suit,  where  the  language  of  the  will  is  ambigu- 
oni,  the  costs  of  the  suit  are  always  ordered  to  be  paid  out  of  the 
estate,  because  the  costs  were  occasioned  by  the  testator.  Here,  who 
occasioned  the  costs  ?  Why,  the  petitioner ;  and  as  I  am  of  opinion 
that  the  petition  was  presented  without  sufficient  ground,  I  think  that 
be  must  pay  the  costs  of  having  placed  himself  in  a  situation  in  which 
he  does  not  succeed.  PetUion  dismissed,  with  costs. 
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In  re  Coyte's  Estate,  and  m  rs  the  LiTerpo<d  Dock  Acts. 
^  re  Coyte's  Estate,  and  in  re  the  Liverpool  Dock  Acts.^ 

January  25,  1651. 

Liverpool  Dock  ^cts  —  Lands  Clauses  Consolidation  Act  —  Reinvest-^ 
ment  of  Compensation  Money. 

Money  paid  into  conrt  by  the  Liyerpool  Dock  Trastees,  in  respect  of  leaseholds  for  years, 
taken  by  them  under  the  powers  of  their  act  of  Farliainent,  ordered  to  be  reinvested  in 
the  purchase  of  copyholds  of  inheritance. 

By  the  will  of  William  Coyte,  dated  the  6th  of  September,  1831, 
certain  houses  in  Liverpool,  being  leaseholds  for  years,  were  devised 
to  his  daughter^  Julia,  for  her  separate  use,  for  life,  and  after  her  de* 
cectse,  to  her  issue  living  at  her  death  as  purchasers ;  but  if  she  left  no 
issue  living  at  her  decease,  then  to  the  testator's  son,  William. 

The  testator  died  in  1832.  William,  his  son,  died  in  1833,  intestate. 
Julia,  after  the  testator's  death,  intermarried  with  H.  Walker,  and  had 
issue  two  children,  who  were  infants  at  the  time  of  making  the  order 
after  mentioned.  In  June,  1849,  the  trustees  of  the  Liverpool  docks, 
in  exercise  of  the  powers  contained  in  the  Liverpool  Dock  Acts,  took 
the  said  houses,  and  paid  630Z.,  the  amount  of  the  purchase  money 
and  compensation,  into  court  A  petition  was  thereupon  presented 
by  Julia  Walker  and  her  husband  for  the  reinvestment  of  the  630/. 
in  copyholds  of  inheritance.  On  this  petition  the  court  made  the 
usual  reference  to  the  master. 

Master  Tinneyy  by  his  report^  certified,  amongst  other  things,  as  UA- 
lows :  ^<  Having  regard  to  the  fact  that  the  land  and  premises  sold  to 
the  trustees  of  the  Liverpool  Dock  Company  were  leasehold,  and  that 
the  land  and  premises,  proposed  now  to  be  purchased  with  the  money 
arising  from  such  sale,  are  copyhold  of  inheritance,  I  humbly  submit 
to  the  judgment  of  this  honorable  court,  whether  the  same  is  a  proper 
investment"  The  master  also  reported  that  it  would  be  for  the 
benefit  of  all  parties  interested  that  the  630^  should  be  invested  in 
the  copyholds. 

The  petition  of  Julia  Walker  and  her  husband  to  confirm  the  re- 
port, and  for  consequential  directions,  now  came  on  for  hearing. 

Mr.  J.  Nicholson^  for  the  petitioners,  referred  to  the  Liverpool  Dock 
Act,  7  &  8  Vict  c.  80,  s.  22,^  which,  he  argued,  gave  the  court  juris- 

1  1  Sim.  (n.  s.)  202.    Ex  rdatiom  Mr.  J.  Nicholson. 

9  The  22d  section  of  the  Liverpool  Dock  Act,  7  &.  8  Vict  c  80,  is,  substantiaDy, 
the  same  as  the  74th  sectjon  of  the  Lands  Clauses  Consolidation  Act,  and  is  as  fd- 
lows:  ^ That,  where  any  purchase  money  or  compensation  paid  into  the  Court  of 
Chancery,  under  the  provisions  of  this  Act,  shall  have  been  paid  in  respect  of  any 
lease  for  lives  or  years,  or  any  estate  in  lands  less  than  the  whole  fee  simple  thereof 
or  of  any  reversion  dependent  on  any  such  lease  or  estate,  it  shall  be  lawful  for  the 
Court  of  Chancenr,  on  the  petition  of  any  party  interested  in  such  money,  to  order 
that  the  same  shall  be  laid  out,  invested,  accummated,  and  paid  in  such  manner  as  the 
•aid  court  may  consider  will  give,  to  the  parties  interested  in  such  money,  the  same 
benefit  therefrom  as  they  might  have  legally  had  from  the  lease,  estate,  or  reversion  in 
respect  of  which  such  moneys  shall  have  been  paid,  or  as  near  thereto  as  may  be.^ 
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diction  to  order  snch  a  reinvestment  as  woald  give  the  parties  inter- 
ested the  same  benefit,  though  not  necessarily  the  same  estate,  as  they 
had  in  the  land  taken  by  the  company.  The  master  had  found  that 
the  proposed  investment  was  for  tne  benefit  of  all  parties  interested. 

Mr.  Hare^  for  the  administrator  of  William  Coyte,  the  son ;  and 

3&.  BourdiUon^  for  the  Dock  trustees,  consented  to  the  application. 

The  Vice  Chancellor  at  fil^t  doubted  whether  he  could  sanction 
such  an  investment,  and  asked  by  what  form  of  order  it  was  proposed 
to  effect  the  object  of  the  petitioners.  The  minutes,  as  stated  below, 
80  far  as  they  are  special,  having  been  read  to  the  court,  his  lordship 
thought  that,  under  all  the  circumstances  of  the  case,  he  might  ven- 
ture to  make  the  order  according  to  the  proposed  minutes. 

Declare  that  the  copyhold  ber^taments  in  the  petition  mentioned 
are  a  proper  purchase  wherein  to  invest  the  630i  cash,  subject  to  the 
directions  hereinafter  given.  Refer  it  to  the  said  master,  to  approve 
of  a  proper  conveyance  and  surrender  of  the  said  copyhold  heredita- 
ments to  two  trustees,  their  heirs  and  assies,  upon  trust,  for  the 
petitioner,  Julia  Walker,  during  her  life,  subject  to  such  terms  and 
conditions  as  bv  the  will  of  W.  Coyte,  the  testator,  are  expressed  and 
declared,  of  and  concerning  the  leasehold  houses  in  the  said  will  men- 
tioned ;  and  from  and  after  the  decease  of  the  said  Julia  Walker,  upon 
tmst,  to  sell  the  said  copyhold  hereditaments,  and  to  stand  possessed 
of  and  interested  in  the  moneys  to  arise  from  such  sale,  upon  trust, 
for  the  person  or  persons  who  would,  on  the  death  of  the  said  JuUa 
Walker,  be  entitled,  under  the  said  will,  to  the  said  leasehold  houses. 
Let  the  master  approve  of  two  proper  persons,  to  be  trustees,  for  the 
purposes  aforesaid,  of  the  said  copyhold  hereditaments ;  and  order 
that  such  trustees  declare  the  tn:Uts  thereof  accordingly  by  deed, 
such  deed  to  be  settled  and  approved  of  by  the  master. 


West  v.  Jonbs.^ 

Janiuay  28  and  29,  and  Febmaiy  19, 1851 . 

Mortgagor  and  Mortgagee. 

In  March,  1840,  A,  and  B,  a  soUeitor  at  Carmarthen,  railed  2500^  by  sale  of  a  sum  of  stock 
of  which  thej  were  trustees,  with  the  intention  of  lending  it  on  mortgage  to  C,  who 
resided  at  Carmarthen,  bat  spent  part  of  the  jear  in  London.  A  enabled  B  to  receive  the 
2500^.  for  the  purpose  of  the  loan,  and  intrusted  him  i^ith  the  conduct  of  the  transaction. 
Accordingly,  B  prepared  the  mortgage  deed ;  and,  on  the  29th  of  May,  1840,  dirongh  his 
London  agents  and  b^  arrangement  between  him  and  C^s  solicitor  procured  C  (who  knew 
that  the  money  was  m  B*s  hands)  to  execute  it,  and  to  sign  a  receipt  on  the  back  of  it 
for  the  2500/.  The  agents  took  the  deed  away  with  Aem,  and,  shortly  afterwards,  pro* 
cared  A  to  execnte  it,  and  then  sent  it  to  B.    It  haying  been  arranged,  between  B  ana  C, 
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diat  the  mortgage  vj^onej  should  be  paid  into  the  Cannarthen  bank,  to  Cs  credit,  B,  on  the 
dlst  of  May,  paid  513/.,  and  on  the  Slst  of  October,  1050/.,  accordingly,  in  part  of  the 
2500/.    In  November,  he  died  insolvent : — 

Hddj  that,  as  between  A  and  C,  A  was  to  be  treated  as  mortgagee  for  the  whole  2500/. 
This  case  was  argued  on  the  28th  and  29th  of  January,  1851,  by 

Mr.  Bethell  and  Mr.  Lewin^  for  the  plaintiff;  and 

Mr,  RoU  and  Mr.  W.  M.  James,  for  the  defendants.  The  facts  are 
stated  shortly  in  the  marginal  note,  and  fully  in  the  judgment,  where 
the  arguments  also  are  stated  and  observed  upon. 

On  the  19th  of  February,  1851,  the  Vice  Chancellor  delivered 
the  following  judgment :  — 

The  bill  in  this  case  seeks  to  establish  against  the  defendants,  who 
are  the  executors  and  devisees  in  trust  of  the  late  John  Jones,  of 
Ystrad,  a  mortgage  security  for  2500/.;  and  it  prays  a  declaration  that 
the  plaintiff  is  entitled  to  be  treated  as  a  mortga|;ee  to  that  amount, 
with  further  relief  consequential  on  that  state  of  things.  The  ques- 
tion in  the  cause  is,  whether  the  plaintiff  is  entitled  to  be  treated  as  a 
creditor  by  mortgage  for  that  amount,  or  only  for  a  smaller  sum  of 
1563/.  16s.  8d. 

There  is  no  doubt  of  the  fact  that,  on  the  27th  of  May,  1840,  Jones 
executed  certain  indentures  of  lease  and  release,  dated  the  26th  and 
27th  days  of  May,  1840,  and  that  he  thereby  conveyed  to  the  plaintilT 
and  to  Licwis  Richard  Vaughan,  since  deceased,  and  their  heirs,  cer- 
tain freehold  property,  situate  partly  in  the  metropolis,  partly  in 
Cardiganshire,  and  partly  in  or  close  to  the  town  of  Carmarthen. 
The  conveyance  purports  to  be  made  in  consideration  of  2500/.,  ad- 
vanced to  Jones  by  the  plaintiff  and  Vaughan,  and  there  is  a  proviso 
for  redemption  on  repayment  of  that  sum  with  interest  The  day  for 
payment  is  not  stated,  being  left  in  blank.  At  the  time  of  the  execu- 
tion, Jones  also  signed  on  the  back  of  the  deed  a  receipt  for  the  whole 
2500/.  At  the  same  time,  by  way  of  further  security,  Jones  conveyed 
the  equity  of  redemption  of  other  large  estates,  then  already  in  mort- 
gage, to  an  insurance  office  for  a  sum  of  30,000/./  but  I  do  not  think 
that  any  thing  turns  on  that  circumstance.  In  fact,  that  additional 
mortgage  was  of  no  value,  the  property  having  turned  out  to  be  in- 
sufficient to  satisfy  the  prior  mortgage.  Vaughan,  one  of  the  mort- 
gagees, died  in  November,  1840 ;  and  Jones,  the  mortgagor,  died  in 
November,  1842.  After  the  death  of  Jones,  various  parts  of  the 
mortgaged  property  were  sold  by  the  defendants  as  devisees  in  trust 
of  his  property,  and  the  purchase  money  was  paid  to  the  plaintiff,  in 
part  discharge  of  what  was  due  to  him.  This  was  all  done  with  his 
concurrence,  and  without  prejudice  to  his  rights  as  to  the  balance  not 
satisfied  by  the  produce  of  the  sales.  Under  these  circumstances, 
prima  facie,  the  plaintiff"  ia  entitled  to  an  account  of  what  is  due  to 
him  on  the  footing  of  his  being  a  mort^gagee  for  2500/.  That  is  the 
sum  stated  on  the  face  of  the  deed,  and  by  the  receipt  indorsed,  as 
the  sum  advanced  by  the  mortgagees. 
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Bot  the  case  made  by  the  defendants  is  that  no  such  sum  was 
really  advanced ;  that  the  deed  was  prepared  by  the  mortgagees,  and 
executed  by  Jones,  the  mortgagor,  upon  a  contract,  by  the  mort- 
gagees, that  they  would  advance  that  sum,  but  that  in  fact  they 
never  did  so ;  that  in  truth  the  only  sums  advanced  were,  first,  a  sum 
of  513^  on  the  30th  of  May,  1840,  and,  secondly,  a  sum  of  1050/. 
165.  8rf.,  on  the  31st  of  October  following ;  and  so  the  defendants  say 
that  the  mortgage  ought  to  stand  as  a  security  for  those  sums  only. 

It  is  clear  on  the  evidence  that  Jones  never,  in  fact,  received  more 
than  those  two  sums ;  but  the  question  is,  whether  he  so  conducted 
himself  in  the  transaction  as  to  entitle  the  plaintiff  to  say  that,  what- 
ever may  be  the  truth  of  the  case,  he  is  entitled  to  treat  Jones  as 
having  received  the  whole  2500t  In  order  to  establish  his  right  so 
to  do,  the  plaintiff  relies  on  a  principle  perfectly  familiar,  not  only  to 
courts  of  equity  but  also  to  courts  of  law,  namely,  that  where  a  party- 
has,  by  woixls  or  bv  conduct,  made  a  representation  to  another,  leadf- 
ing  him  to  believe  m  the  existence  of  a  particular  fact  or  state  of  facts, 
and  that  other  person  has  acted  on  the  faith  of  such  representation, 
then  the  party  who  made  the  representation  shall  not  afterwards  be 
heard  to  say  that  the  facts  were  not  as  he  represented  them  to  be. 
This  doctrine,  it  may  be  observed,  is  not  confined  to  cases  where  the 
original  representation  was  fraudulent.  Where,  indeed,  that  is  the 
case,  where  a  party  makes  a  representation  which  he  knows  to  be 
false,  in  order  thereby  to  induce  another  to  act  on  the  belief  that  it  is 
true,  and  that  other  party  does  so  act,  the  whole  transaction  is,  in  the 
strictest  and  most  obvious  and  popular  sense  of  the  word,  a  firaud. 
But  the  doctrine  not  only  of  this  court,  but  also  of  courts  of  law,  goes 
much  farther.  Even  where  a  representation  is  made  in  the  most 
entire  good  faith,  if  it  be  made  in  order  to  induce  another  to  act  upon 
it,  or  under  circumstances  in  which  the  party  making  it  may  reason- 
ably suppose  it  will  be  acted  on,  ihetiy  prima  fadey  the  party  making 
the  representation  is  bound  by  it,  as  between  himself  and  those 
whom  he  has  thus  misled. 

These  principles  being  clear,  the  question  here  is  one  of  fact.  Has 
the  plaintiff  made  out  that  Jones  said  or  did,  or  omitted  to  say  or  do 
any  thing,  the  saying,  doing,  or  omitting  to  say  or  to  do  which  now 
precludes  his  representatives  from  insisting,  as  between  them  and  the 
plaintiff,  on  the  truth  of  the  case,  namely,  that  a  part  only  of  the 
2500/.  was  ever  advanced  and  lent  to  Jones  ?  In  order  to  arrive  at 
a  just  conclusion  on  this  point,  we  must,  first,  ascertain  the  material 
facts  of  the  case  relative  to  the  advance  of  the  money. 

It  appears  that  in  the  year  1839,  the  plaintiff  and  Lewis  R.  Vaughan 
were  co-trustees  of  the  marriage  settlement  of  a  deceased  brother  of 
Mr.  Vauj^han ;  and  in  that  character  they  had  standing  in  their  names 
a  sum  of  about  5000/.  consols,  the  whole  or  a  part  of  which  they  were 
willing  to  sell  out,  in  order  to  lend  the  proceeds  on  mortgage.  The 
plaintiff  resided  in  London.  Vaughan  was  a  solicitor,  living  at  Car- 
marthen. Mr.  Jones  resided  at  Ystrad,  near  Carmarthen ;  but  I 
collect  that,  being  a  member  of  Parliament,  he  was  generally  resident 
in  London  during  the  session.     His  affairs,  so  far  at  all  events  as 
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relates  to  the  matters  in  question  in  this  suit,  were  managed  by  Mr. 
Gktrdner,  a  solicitor,  at  Carmarthen.  Jones  being  indebted  largely  to 
the  Carmarthen  Bank,  was  anxious,  towards  the  close  of  the  year 
1839,  to  borrow  a  sum  of  money  on  mortgage,  in  order  to  enable 
him  to  discharge  his  debt  to  the  bank ;  and  in  this  state  of  things  a 
negotiation  was  opened  between  Vaughan  and  Gardner,  acting  for 
Jones,  the  result  of  which  was  that  Vaughan  eventually  agreed  to 
lend  Jones  2500/.,  to  be  secured  by  the  mortage  now  forming  the  sub- 
ject of  this  suit  The  money  which  Vaughan  so  agreed  to  lend  was 
to  be  raised  by  sale  of  part  of  the  trust  funds  so  standing  in  the  joint 
names  of  the  plaintiff  and  himself.  Grardner  informed  the  Carmarthen 
Bank  of  this  intended  mortgage,  and  agreed  that  the  money,  when 
advanced,  should  be  paid  to  Jones's  account  with  them ;  and  on  the 
faith  of  that  assurance,  they  made  further  advances  to  Jones,  the  par- 
ticulars of  which  I  do  not  think  it  necessary  to  state.  The  eariy  part 
of  the  year  1840  seems  to  have  been  occupied  by  Vaughan  in  the 
investigation  of  the  title,  and  preparing  the  mortgage  deeds ;  but,  on 
the  27th  of  March,  1840,  Vaughan  wrote  to  the  plaintiff,  to  say  that 
every  thing  was  ready ;  and  he  asked  the  plaintiff  to  procure  a  power 
of  attorney,  for  selling  a  sufficient  part  of  the  trust  stock  standing  in 
their  names,  to  raise  the  2500t,  or,  rather,  2600/./  but  the  additional 
100/.  had  no  reference  to  the  mortgage,  and  need  not  now  be  adverted 
to.  The  necessary  power  was  obtained  and  executed  by  the  plaintiff 
and  by  Vaughan.  The  2600/.  was  then  raised  by  sale  of  part  of  the 
trust  stock,  and  on  the  16th  of  April,  the  proceeds,  2600L,  were,  by 
authori^  of  the  plaintiff,  remitted  to  the  Carmarthen  Bank  to  the  sole 
credit  of  Vaughan,  in  order  that  he  might  apply  2600/.,  part  of  it,  on 
the  proposed  loan  of  Jones.  The  mortgage  deeds  having  been  pre- 
pared  and  engrossed  by  Vaughan,  were  by  him  transmitted  to  his 
London  agents,  Messrs.  Walker  and  Grant,  in  order  that  they  might 
procure  the  execution  thereof  by  Jones,  who  was  then  in  Liondon,  at- 
tending to  his  parliamentary  duties,  and  also  by  the  plaintiff.  And, 
accordingly,  on  the  27th  of  May,  a  clerk  of  Walker  and  Grant  took 
the  deeds  to  Jones,  who,  in  his  presence,  executed  them,  and  at  the 
same  time  signed  the  usual  receipt  for  the  2500/.,  though  no  money 
passed  on  the  occasion.  On  the  29th  of  May,  the  same  clerk  took 
the  deeds  to  the  plaintiff,  who  executed  them ;  and  they  were  after- 
wards returned  by  Walker  and  Grant  so  executed  to  Vaughan,  at 
Carmarthen.  On  the  30th  of  May,  Vaughan  paid  into  the  Carmar- 
then Bank  513/.,  on  account  of  the  mortgage  money.  It  should  be 
stated  that,  when  Jones  executed  the  deeds,  there  were  blanks  left  as 
to  the  days  of  payment  of  the  mortgage  money,  and  Jones,  on  the 
day  after  his  execution  of  the  deeds,  wrote  to  Gardner  informing  him 
that  he  had  signed  them,  and  desiring  him  to  see  that  the  blanks  were 
properly  filled  up.  I  am  satisfied  on  the  evidence,  as  matter  of  fact, 
that,  pursuant  to  those  instructions,  Gardner  did,  from  time  to  time, 
apply  to  Vaughan  to  fill  up  the  blanks,  and  to  pay  the  balance  of 
the  money  to  the  credit  of  Jones,  at  the  bank,  rfut  such  applica- 
tions were  attended  with  no  result,  until  the  Slst  of  October  follow- 
ing, when  Vaughan  paid,  to  Jones's  credit  at  the  bank,  a  further  sum 


Digitized  by 


Google 


COURTS   OF  CHANCERY,  1850-51.  229 

Weat  V.  Jones. 

of  10501  165.  8^2.  At  the  latter  end  of  the  following  month  of  No- 
vember, Vaughan  died  insolvent;  and  the  question  is,  whether  the 
plaintiff  or  the  representatives  of  Jones  are  to  bear  the  loss  of  the  bal- 
ance of  the  mortgage  money,  occasioned  by  that  insolvency. 

The  plaintiff,  in  support  of  his  equity,  insisted,  first,  that  Jones,  or, 
w^hich  is  the  same  thing,  Grardner,  certainly  knew  that  the  money 
was  trust  money,  held,  by  the  plaintiff  and  Vaughan,  upon  trust  for 
somebody ;  and  this  is  clearly  made  out  by  the  evidence.  There  is, 
however,  no  question  here  between  the  trustees  of  the  money  or 
those  who  were  dealing  with  them,  on  the  one  hand,  and  the  cestuis 
que  trust  on  the  other.  The  lending  of  the  money  on  mortgage  was 
no  breach  of  trust;  and  the  knowledge  that  the  money  was  trust 
money,  does  not  seem  to  me  to  carry  the  case  further  than  the  knowl- 
edge that  it  was  a  fund  held  by  the  plaintiff  and  Vaughan  jointly. 
In  dealing  as  to  the  money  with  third  persons,  the  plaintiff  and 
Vaughan  were  merely  joint  owners  and  joint  lenders.  I  do  not  think 
that  the  circumstance  of  their  joint  ownership  being  that  of  trustees 
affects  the  case. 

The  next  fact  which  the  plaintiff  relies  on  is,  that  before  May,  1840, 
and,  therefore,  some  weeks  at  all  events  before  the  execution  of  the 
mortgage,  Gardner  knew  that  the  2500/.  bad  been  remitted  to 
Vau^ian.  And  this  seems  to  me  to  be  clearly  made  out.  It  may, 
therefore,  be  taken  as  established,  that  Vaughan,  having  agreed  to 
lend,  on  mortgage,  2500/.,  being  money  which  he  held  as  co-trustee 
with  the  plaintiff,  receives,  from  the  plaintiff,  the  whole  of  that  money 
in  order  that  it  may  be  paid  over  to  the  borrower,  and  that  this  was 
known  to  the  intended  borrower.  In  this  state  of  things,  Vaughan, 
who  must,  I  think,  clearly  be  treated  as  the  agent  of  the  plaintiff  in 
the  matter  of  the  loan  and  as  being  authorized  to  act  for  him,  pro* 
cures  Jones,  the  borrower,  to  execute  the  deed,  and  to  sign  the  usual 
receipt  for  the  mortgage  money,  before,  in  fact,  any  part  of  it  had 
been  advanced.  Of  course,  as  between  Jones  and  Vaughan,  that 
execution  and  signature  would  avail  nothing.  Vaughan  could  never 
be  allowed  to  say  to  Jones,  "  You  have  admitted  the  receipt  of 
2500/.,  and  I  shall  hold  you  to  that  admission."  As  between  Jones 
and  Va^han,  the  execution  of  the  deed,  though  the  receipt  of  the 
whole  mortgage  money  is  admitted,  was  clearly  an  act  done  merely 
with  a  view  prospectively  to  secure  the  2500/,  when  it  should  have 
been  advanced. 

But  the  question  is.  What  is  its  effect  as  between  Jones  and  the 

Elaintiff  ?  And,  in  order  to  arrive  at  a  just  conclusion  on  this  point, 
it  us  first  consider  how  the  case  would  have  stood  if  Vaughan  had 
been  a  mere  agent  for  the  plaintiff;  that  is  to  say,  suppose  the  money 
had  been  whoHy  the  money  of  the  plaintiff,  and  that  the  plaintiff  had 
employed  Vaughan,  his  attorney  at  Carmaitiien,  to  lend  it  on  mort^ 
gage  to  Jones,  and,  for  that  purpose,  bad  remitted  it  to  Vaughan  at 
Carmarthen,  and  that  all  this  was  known  to  Jones,  the  borrower.  If, 
in  such  a  state  of  things,  Jones  should  have  executed  the  mortgage 
and  delivered  it  to  Vaughan  without  receiving  the  money,  he  wouki, 
obviously,  have  put  it  in  the  power  of  Vaughan  to  d^eat  bis  em- 
YOL.  m*  20 
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ployer  by  representing  to  him  that  he  had  paid  the  money  over  to 
Jones,  when,  in  fact,  he  had  not  done  so.  The  plaintiff  would  rea- 
sonably suppose,  when  he  saw  that  the  deed  had  been  duly  executed 
by  Jones  with  a  receipt  for  the  money  indorsed,  that  Vaughan,  his 
agent,  had  performed  his  duty  by  paying  over  the  money,  and  so  ob- 
taining the  due  execution  of  the  deed.  Jones,  in  such  a  case,  know* 
ing  that  Vaughan  hel^  the  money  merely  as  agent  of  the  plaintifl^ 
certainly  ought  not  to  have  executed  and  parted  with  the  deed  with- 
out first  receiving  the  money.  Or,  if  he  did  so,  he  would,  thereby, 
alter  the  relation  of  Vaughan  towards  the  contracting  parties. 
Vaughan  would,  thenceforth,  hold  the  money  as  agent,  not  for  the 
plaintiff,  but  for  Jones. 

The  question  then  comes  to  this :  Hdw  far  is  the  case  altered  by 
the  circumstance  that  Vaughan  was  not  a  mere  agent  for  the  plain- 
tifl^  but  was  a  co-lender  with  him  of  the  money  ?  This  is  the  part 
of  the  case  on  which  I  have  had  considerable  doubt  But  I  have 
arrived  at  the  conclusion  that  the  same  principles  which  would  have 
prevailed  if  the  plaintiff  had  been  the  sole  owner  of  the  money,  are 
equally  applicable  to  the  actual  facts  of  this  case ;  namely,  the  loan 
of  money  belonging  jointly  to  the  plaintiff  and  to  Vaughan.  In  the 
former  case,  the  borrower,  by  executing  and  delivering  the  deed  to  the 
agent,  says,  impliedly,  to  the  principal,  that  is  to  say,  the  lender,  "  I 
have  received  your  money  through  the  hands  of  your  agent,  and  you 
need  not  trouble  yourself  further  about  it^  In  the  latter  case,  he 
says,  "  Your  co-trustee,  in  whose  hands  you  placed  the  trust  money 
in  order  that  it  might  be  lent  to  me,  has  lent  it  to  me,  and  I  have 
given  him  a  mortgage  by  way  of  security  to  him  and  to  you."  But 
9ie  material  point,  in  both  cases,  is  the  same.  The  borrower,  in  the 
one  case  as  in  the  other,  enables  the  party  actually  trusted  with  the 
money  to  satisfy  the  party  trusting  him  that  it  has  been  duly 
applied ;  and  the  principle  of  both  courts  of  law  and  courts  of  equity 
in  such  cases  is,  that  the  party  acting  or  abstaining  to  act  on  the  faith 
of  such  a  representation  has  a  right,  as  between  himself  and  the 
person  by  whom  he  has  been  so  misled,  to  treat  the  representation 
as  true. 

It  was  argued,  for  the  defendant,  that,  in  this  case,  the  money  was 
in  proper  custody  when  it  was  in  the  hands  of  Vaughan ;  that  it 
was,  in  fact,  his  money  as  much  as  the  money  of  the  plaintiff,  and  so 
that  the  doctrine  applicable  to  the  case  of  money  in  the  hands  of  an 
agent  could  not  be  followed ;  that,  here,  the  execution  of  the  deed 
could  not  mislead  the  lender;  for  that  Vaughan  himself  was  the 
lender,  and  he,  certainly,  knew  the  very  truth  of  the  case.  To  this 
reasoning  I  do  not  accede.  It  is  true  that  Vaughan  himself  was  the 
lender,  or,  rather,  one  of  the  lenders  of  the  money.  But  Gardner, 
who  acted  for  Jones  throughout  the  whole  transaction,  knew,  from 
the  very  first,  that  the  money  was  trust  money  held  by  Vaughan  and 
another  as  co-trustees.  This  is  obvious  from  his  letter  to  v  augfaan 
of  the  12th  of  November,  1839;  when,  speaking  of  the  value  of 
Jones's  estate,  he  gives  him  information  which  he  desires  him  to  com- 
municate to  his  co-trustee.    He  also  knew,  or,  to  use  his  own  words 
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in  his  answer  to  the  31st  interrogatory,  had  reason  to  believe,  previ- 
ously to  May,  1840,  that  the  money  had  been  remitted  to  Vaughan. 
He  must,  therefore,  have  known  that  the  co-trustee,  that  is  to  say,  the 
plaintifT,  had,  before  that  time,  put  the  money  into  the  hands  of 
Vaughan,  and,  of  course,  that  he  had  done  so  in  order  that  it  might 
be  lent  to  Jones  on  his  executing  the  mortgage.  What  Gardner 
knew,  I  must  treat  Jones  as  knowing ;  and  if,  with  this  knowledge, 
Jones  chose  to  execute  the  deed,  and  thereby  enable  Vaughan  to  sat- 
isfy the  plaintiff  that  he,  Vaughan,  had  done  what  the  plaintiff  heui 
trusted  him  to  do,  I  think  that  Jones  must  abide  the  consequences  of 
his  act 

On  these  grounds  I  have  come  to  the  conclusion  that  the  plaintiff 
has  established  a  right,  as  against  the  estate  of  Jones,  to  be  treated 
as  a  mortgagee  for  the  full  sum  of  2500/. 

It  may  be  proper,  however,  to  notice  one  or  two  minor  points  made 
in  argument  for  the  defendant,  lest  it  should  be  supposed  they  have 
been  overlooked.  It  was  contended  that  the  bill  was  framed  on  the 
supposition,  not  that  Jones  had,  by  his  conduct  in  executing  the  deed 
incautiouslvy  led  the  plaintiff  to  act  on  the  supposition  that  the 
money  had  duly  come  to  his  hands,  but  that  he,  or  Crardner,  his 
agent,  had  T^dlfuUy  permitted  Vaughan  to  retain  and  misapply  it. 
And  no  doubt  there  are  many  charges  in  the  bill  framed  on  this  hy- 
pothesis, and  introduced  for  the  purpose  of  showing  that  Jones  or 
Gardner  had  been  privy  or  consenting  to  the  misapplication  of  the 
money  by  Vaughan.  It  is  due  to  the  parties  to  say  that  the  evidence 
wholly  falls  in  establishing  these  charges ;  and,  if  the  plaintiff's  title 
to  relief  had  depended  upon  their  being  made  out,  his  bill  must  have 
been  dismissed.  There  is  nothing  to  lead  to  the  suspicion  of  any 
unfairness  in  the  transaction.  All  parties  relied  on  the  solvency  of 
Vaughan.  I  see  nothing  like  bad  faith  on  the  part  either  of  Jones  or 
Gardner. 

But  the  bill,  it  must  be  observed,  besides  the  charges  of  specific 
misapplication  of  the  money  with  the  connivance  of  Jones,  contains 
a  general  charge  that  the  money  was  left,  by  Jones,  in  the  hands  of 
Vaughan,  contrary  to  the  usual  course  of  business.  The  bill  also 
charges,  in  substance,  that  if,  in  fact,  the  whole  of  the  2500/.  was  not 
paid  by  Vaughan  to  Jones  or  according  to  his  direction,  yet  that 
Jones,  by  never  calling  on  the  plaintiff  for  the  money,  led  him  to  sup- 
pose that  it  had  been  all  duly  advanced ;  and  these  charges  being  all, 
as  I  think,  fully  made  out  in  proof,  seem  to  me  to  be  quite  sufficient 
to  warrant  the  court  in  granting  the  relief  asked  for. 

Some  reliance  was  placed,  in  the  argument,  on  the  conduct  of  the 
parties  after  the  death  of  Vaughan.  No  attempt,  it  was  said,  was 
made,  for  above  a  year  after  that  event,  to  fix  Jones  with  the  loss 
occasioned  by  Vaughan's  insolvency ;  and,  on  the  contrary,  those 
who  acted  for  the  plaintiff  seemed  to  admit  that  the  loss  must  fall  on 
him.  On  the  part  of  the  plaintiff  it  was  answered  that  this  was 
done  under  the  assurance  made  by  Vauffhan's  family  that  they 
would  step  forward  to  make  ^ood  the  loss,  m  order,  therebv,  to  save 
the  hoBor  of  their  relation  and  protect  his  memory  from  obloquy.     It 
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is  not  necessary  that  I  should  decide  how  far  this  is  made  out  It  is 
sufficient  for  me  to  say  that  the  rights  of  the  parties  must  be  decided 
according  to  the  facts  of  the  case,  and  not  according  to  the  view  of 
the  legal  and  equitable  consequences  of  those  facts  taken  by  the 
parties. 

Another  point  made,  or,  at  all  events,  glanced  at  in  the  argument 
for  the  defendant  was,  that  the  relief  (if  any)  to  which  the  plaintiff 
would  be  entitled,  was  not  that  he  should  be  declared  a  creditor  for  the 
whole  2500/.,  but  only  for  so  much  as  he  might  have  recovered  from 
Vaughan,  if  he  had  not  been  led,  by  Jones,  to  believe  that  the  money 
had  been  all  properly  applied ;  and  the  bill,  it  was  said,  is  not  framed 
with  a  view  to  any  such  relief.  But  in  a  case  like  this,  such  a  prin- 
ciple seems  to  me  incapable  of  application.  Where  the  complaint  is 
that  the  defendant  has  omitted  to  do  something  which  he  ought  to 
have  done,  there  it  is  essential,  in  order  to  establish  the  plaintiff's 
title  to  relief,  that  he  should  show  himself  to  have  been  injured  by  the 
omission  complained  of,  and,  therefore,  it  was  that,  in  ^les  v.  Gvyn 
4  Youn.  &  Coll.  Exch.  Cases,  571,  Lord  Lyndhurst,  on  a  bill  seeking 
to  charge  the  defendant,  an  executor,  with  a  loss  occasioned  by  his 
not  having  taken  proceedings  against  a  co-executor,  directed  an  in- 
quiry whether,  if  the  defendant  had  taken  measures  for  calling  in  the 
money  from  his  co-executor,  it  might  have  been  recovered.  But  the 
foundation  of  the  plaintiff^s  complaint  here  is  not  any  omission  on  the 
part  of  Jones.  The  plaintiff  complains  of  an  act  done  by  Jones, 
whereby  he  was  misled,  whereby  he  was  induced  to  act  on  the 
belief  that  a  given  state  of  facts  existed  which  did  not  really  exist. 
The  plaintiff  says,  "  You,  Jones,  told  me  that  Vaughan  had  paid  the 
money  to  you,  and  I  trusted  to  what  you  said."  The  onus  in  this 
case,  even  if  the  principle  be  at  all  applicable,  would  be,  not  on  the 
plaintiff  to  show  that,  but  for  the  execution  of  the  deed  by  Jones,  he 
could  have  recovered  the  money  from  Vaughan,  but  on  the  defend- 
ants to  show  that  he  could  not.  And  this  it  would  obviously  be  im- 
possible to  establish,  considering  that  Vaughan  lived  for  six  months 
after  the  execution  of  the  deed,  and,  for  aught  that  appears  to  the 
contrary,  in  good  credit 

I  am,  therefore,  of  opinion  that  the  plaintiff  has  made  out  his  titie 
to  relief  to  the  extent  of  being  treated  as  mortgagee  for  the  full  sum 
of  2500/. ;  and  the  decree  must  declare  him  so  entitied  accordingly. 

The  only  remaining  question  is  that  of  the  costs.  The  plaintiff 
must  clearly  have  the  general  costs  of  the  suit.  But  a  considerable 
part  of  the  costs  has  arisen  from  the  charges  in  the  bill,  whereby  the 
plaintiff  has  attempted  to  fix  Jones,  or  (Gardner  as  his  agent,  with 
knowledge  of  a  connivance  in  the  misapplication  of  the  money  by 
Vaughan.  In  these  charges  I  think  the  plaintiff  has  wholly  failed  ; 
and  I  shall,  therefore,  in  giving  him  his  costs,  except  all  costs  occa- 
sioned by  those  charges ;  and  I  shall  declare  the  defendants  to  be 
entitled  to  all  their  costs  Qccasioned  by  the  introduction  of  such 
charges,  to  be  set  off  against  the  plaintiflrs  general  costs  of  the  suit 
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Warwick  v.  Hooper.^ 
July  20,  22,  and  23,  and  December  2, 1850. 

Patent  —  Assignment — Inf unction. 

The  plaintiffs,  the  assi^ees  of  a  patent,  granted  a  license  to  the  defendant  to  use  the  patent 
upon  the  terms  of  bis  paying  an  annaal  rent  of  2000/.,  to  be  made  up  at  the  end  or  each 
year,  and  reserved  to  themselves  the  power  of  determining  the  license  in  the  event  of 
defiiolt  bein^  made  in  payment  of  this  rent.  The  defendant  failed  in  paying  the  rent ; 
bnt  the  pluntiffs,  notwithstanding,  for  several  years  allowed  the  defendant  to  nse  the 
patent,  and  received  from  him  a  less  annual  sum  than  that  stipulated.  At  length,  how- 
ever, they  determined  the  license,  having,  snbseauently  to  the  expiration  of  the  previous 
year,  received  from  the  defendant  payments  on  me  footing  of  Uie  reduced  rent: — 

Seldy  that,  by  so  doing,  the  plaintiffs  had  elected  not  to  treat  the  previous  breach  as  a 
forfeiture  of  the  license,  and  that  consequently  they  were  not  entitled  to  an  iigunction 
restraining  the  defendant  from  using  the  patent. 

This  was  a  motion  to  discharge  an  order  of  the  vice  chancellor  of 
England,  and  to  dissolve  an  injunction,  by  which  the  defendant  was 
restrained  from  continuing  to  work  and  exercise  a  certain  invention, 
and  from  manufacturing  fabrics  on  the  principle  of  that  invention  or 
any  part  thereof,  or  otherwise  in  infringement  of  certain  letters  pat- 
ent, dated  the  7th  of  April,  1842,  and  from  selling  any  fabrics  so 
manufactured  since  the  revocation  of  a  certain  license  and  during  the 
plaintifTs  term  in  the  patent. 

The  bill  set  forth  that  certain  letters  patent  were,  on  the  7th  of 
April,  1842,  granted  to  John  Anthony  Tielien,  for  improvements  in 
machinery  and  apparatus  for  knitting ;  that  by  an  indenture,  dated 
the  31st  of  December,  1842,  and  made  between  certain  of  the  plain- 
tiffs and  others,  stated  to  have  become  entitled  to  the  patent,  and  the 
defendant,  the  said  defendant  was  licensed  to  use  the  patented  inven- 
tion in  the  manufacture  of  certain  fabrics  during  the  remainder  of  the 
term  for  which  the  patent  had  been  granted,  upon  the  terms  of 
paying  certain  dues  or  royalties  varying  according  to  the  particular 
articles  manufactured  by  the  defendant,  such  payments  to  be  made 
quarterly,  on  the  27th  of  October,  27th  of  January,  27th  of  April, 
and  27th  of  July,  in  each  year,  the  first  year  to  commence  on  the 
27th  of  July,  1842 ;  that  it  was  stipulated  in  the  indenture,  that  if  in 
any  year  during  the  license  the  quarterly  payment  of  dues  should 
not  in  the  aggregate  equal  the  sum  of  2000/.,  the  defendant  should, 
within  fourteen  days  after  the  expiration  of  every  year  in  which  such 
payment  should  fall  short  of  such  sum  of  2000/.,  make  up  the  amount 
of  such  quarterly  payment  to  the  full  sum  of  2000/.,  with  a  proviso, 
that  in  case  of  default  in  payment  of  such  sum,  it  should  be  lawful 
for  the  plaintiffs  or  the  persons  who  for  the  time  being  should  be 
entitled  to  the  patent,  to  determine  the  license  by  notice ;  that  the 
patent,  together  with  the  dues  and  royalties  payable  under  the 
license,  had  been  assimed  to  Warwick  and  another,  (two  of  the 
plaintiffs  in  the  suit,)  with  the  benefit  of  all  covenants  in  trust  for  the 
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benefit  of  the  persons  who  for  the  time  being  should  be  interested  in 
the  patent,  and  that  the  beneficial  interest  at  the  time  of  filing  the 
bill  was  in  all  the  plaintiffs  except  the  trustees. 

The  bill  then  alleged  that  the  patented  invention  was  new  at  the 
time  of  the  patent,  and  that  the  patent  was  subsisting  and  in  full 
force ;  that  the  defendant  manufactured  fabrics  under  and  by  virtue 
of  the  license,  and  that  since  the  date  of  the  assignment  to  the  trus- 
tees, the  defendant  rendered  his  accounts  from  time  to  time  of  the 
quantity  of  the  fabrics  manufactured  by  him  under  the  license,  and  paid 
to  them  the  royalties  appearing  due  upon  such  accounts,  vet  that 
in  no  one  year  did  the  royalties  amount  to  the  sum  of  2000/.,  and 
that  the  defendant  had  refused  and  neglected,  contrary  to  the  stipula- 
tion in  the  license,  to  pay  such  sum  as  with  the  quarterly  payments 
would  have  made  up  the  sum  of  2000/.  according  to  the  agreement; 
that  in  consequence  of  such  default,  the  power  of  determining  the 
license  arose  and  might  be  exercised,  and  that  accordingly  by  a  deed 
poll  under  the  hands  and  seals  of  the  plaintiffs  respectively,  the  said 
plaintiffs  did  declare  the  license  and  power  thereby  granted  should 
cease,  determine,  and  be  void,  and  that  due  notice  was  given  of  such 
revocation  to  the  defendant  on  the  6th  of  April,  1850.  The  bill  then 
alleged,  that  by  the  acts  stated  the  license  had  become  absolutely 
determined  and  put  an  end  to,  and  that  the  defendant  ought  thence- 
forth to  have  ceased  to  use  the  patented  invention,  but  that  the 
defendant  refused  so  to  do,  and  continued  to  practise  and  use  the 
said  invention.  The  bill  prayed  an  account  of  the  fabrics  mapufac- 
tured  by  the  defendant  since  the  revocation  of  the  license,  and  that 
the  defendant  might  be  decreed  to  pay  what  should  be  found  to  be 
due  on  the  taking  of  such  account,  and  that  the  defendant  might  be 
restrained  from  using  the  patented  invention. 

The  vice  chancellor  of  England  having  granted  an  injunction  in 
the  terms  above  stated,  the  defendant  appealed  to  the  lord  chancellor. 

An  affidavit  was  filed  by  the  plaintiffs  in  support  of  the  general 
allegations  of  the  bill.  This  was  met  by  an  affidavit  on  the  part  of 
the  defendant,  in  which  he  set  forth  the  patent  and  the  license,  and 
the  substance  of  the  covenants  contained  in  the  latter;  and  after 
stating  certain  applications  made  by  him  to  be  released  from  the 
obligation  to  make  up  the  annual  amount  of  the  royalties  to  2000/.  a 
year,  he  set  forth  a  letter  of  the  4th  of  November,  1845,  fi^m  the 
plaintiffs,  the  trustees,  requesting  an  account  to  be  sent  of  the 
royalties  payable  up  to  the  27th  of  October,  1845,  and  requesting  to 
know  the  defendant's  intentions  as  to  working  the  patent,  as  tiiey 
were  prepared  to  make  a  considerable  reduction  in  the  scale  of 
charges.  He  then  stated,  that  after  this  letter  a  meeting  took  place 
on  the  same  4th  of  November,  1845,  between  him  and  the  trustees, 
and  that  an  arrangement  was  then  come  to,  which  was  embodied  in 
a  letter  from  the  trustees  to  him,  dated  the  same  day,  in  which 
they  stated  that  they  agreed  to  reduce  the  royalties  upon  the  goods 
made  upon  the  patent  knitting  machines  from  the  27th  of  October, 
then  last,  and  set  forth  certain  reduced  sums  as  the  royalties  to  be 
paid  in  respect  of  specified  articles ;  that  from  the  27th  of  October, 
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1846,  down  to  Janimry,  1850,  the  defendant  continued,  with  the 
plaintiffs'  assent,  to  work  under  the  licence,  and  to  pay  royalties  upon 
the  fabrics  manufactured  according  to  the  rates  specified  in  this  letter, 
and  that  from  that  time  no  demand  or  requisition  was  ever  made 
that  the  amount  of  the  royalties  during  the  year  should  be  made  up 
to  the  sum  of  2000L ;  that  accounts  were  rendered  quarterly  to  the 
trustees  upon  the  footing  of  that  letter,  and  that  ttie  trustees  ac- 
quiesced in  the  payments  made  according  to  such  accounts.  The 
defendant  edso  set  out  a  letter  from  the  trustees  to  him,  dated  the  1st 
of  August,  1849,  acknowledging  the  receipt  for  a  remittance  of  174^, 
and  returning  9^.  &d.  in  postage  stamps,  leaving  173i  IO5.  6d.,  the 
amount  of  account  for  royalties,  as  per  statement,  to  the  27th  of 
July,  and  adding  that  the  same  should  be  duly  carried  to  the  defend- 
ant's credit  with  the  Patent  Knitting  Company ;  also  a  similar  letter, 
dated  the  8th  of  November,  1849,  acknowledging  the  receipt  of  bills 
and  cash  215/.  14«.,  returning  75.  Id.  in  postage  stamps,  leaving  215i 
65.  lid.  to  the  defendant's  credit  with  the  trustees  for  royalties  to  the 
22d  of  October,  as  per  the  defendant's  account ;  also  a  letter,  dated 
the  31st  of  January,  1850,  acknowledging  the  receipt  on  the  31st  of 
January,  by  bill  and  postage  stamps  to  the  amount  of  167/.  Is.  Id, 
being  the  amount  of  royalties  to  the  Patent  Knitting  Company  to 
the  26th  of  January  then  last.  The  defendant  further  stated,  that 
without  any  previous  demand  or  requisition  of  payment,  he  was,  on 
the  6th  of  April,  1850,  served  with  notice  of  the  deed  of  revocation 
of  the  license,  upon  the  ground,  as  stated  therein,  that  the  defendant 
had  not  yearly,  since  the  27th  of  July,  1843,  paid  or  caused  to  be 
paid  the  clear  sum  of  2000/.  for  each  year's  royalties,  according  to 
the  reservation  in  the  license,  the  notice  containing  also  a  demand  of 
the  diflference  between  the  aggregate  of  the  quarterly  payments  and 
2000/.  for  every  year  since  the  27th  of  July,  1843.  The  defendant 
further  stated,  that,  relying  upon  the  continuance  of  the  license,  he 
bad  entered  into  contracte  for  the  manufacture  of  fabrics  upon  the 
patent  plan,  which  could  not  be  completed  in  less  than  three  months ; 
that  on  the  17th  of  April,  1850,  after  the  notice  of  revocation,  the 
defendant  discovered  that  the  plaintiffs  had,  upon  the  13th  of  April, 
1849,  executed  a  disclaimer  of  a  part  of  the  claim  set  forth  in  the 
specification  under  the  patent. 

An  aflSdavit  in  reply  was  filed  by  the  plaintiffs,  containing  a  cor- 
respondence between  the  defendant  and  a  former  manager  under  the 
patent  on  the  part  of  the  plaintiffs,  relative  to  the  defendant's  appli- 
cation for  a  reduction  of  the  royalties  and  to  be  discharged  from  the 
obligation  to  make  them  up  to  2000/.  a  year,  and  a  refusal  to  accede 
to  that  application.  The  plaintiffs  then  referred  to  the  meeting  of  the 
4th  of  November,  1845,  before  mentioned,  and  made  the  following 
statement :  **  We  distinctly  deny  that,  from  any  thing  which  passed 
at  such  interview,  the  said  defendant  was  justified  in  supposing  we 
made  him  any  promise  that  we  would  exonerate  him  from  the  fulfil- 
ment of  his  obligation  under  his  deed  of  license,  to  pay  or  make  up 
a  minimum  sum  of  2000/.  per  (mrnimP  In  reference  to  the  receipts 
mentioned  by  the  defendant  in  his  affidavit,  the  plaintiffs  stated  that 
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they  referred  only  to  the  royalties  appearing  to  be  due  upon  fabrics 
actually  manufactured,  and  were  so  accepted  and  taken  by  the 
defendant 

With  respect  to  the  letter  of  the  4th  of  November,  1845,  from  the 
trustees  to  the  defendant,  the  plaintiffs  insisted  that  it  was  an  agree- 
ment only  to  reduce  certain  specific  rates,  and  left  the  obligation  as 
to  making  up  the  dues  to  20()0t  a  year  unafiected.  The  defendant, 
however,  contended  that  it  imported  an  agreement  not  only  to 
diminish  the  specific  charges  or  royalties  upon  the  specified  articles, 
but  also  a  discharge  from  the  obligation  to  make  up  the  amount  of 
the  royalties  in  each  year  to  2000/. 

Mr.  Roll  and  Mr.  HalleU,  for  the  defendant,  and  in  support  of  the 
motion.  We  contend,  first,  that,  under  the  construction  of  the  clause 
of  revocation,  the  plaintiffs  have  no  right  to  revoke  the  license,  the 
events  specified  in  the  clause  having  never  really  arisen ;  secondly, 
that,  if  the  events  have  arisen,  the  plaintiff,  by  their  subsequent 
dealings  with  the  defendant,  have  waived  their  right  to  revoke; 
thirdly,  that  the  plaintiffs  have  not  performed  their  part  of  the  con- 
tract, their  disclaimer  of  a  portion  of  the  claim  set  forth  in  the  specifi- 
cation showing  that  they  had  not  that  title  to  the  patent  which 
they  covenanted  with  the  defendant  that  they  had.  The  vice  chan- 
cellor rested  his  decision  on  the  case  of  Elliott  v.  Turner^  13  Sim. 
477,  which  in  reality  is  not  applicable.  Even  if  the  present  case  can 
be  placed  as  high  as  that  of  a  breach  of  covenant  in  a  lease  by  which 
forfeiture  is  incurred,  it  is  clear  that  such  forfeiture  will  be  waived 
by  a  subsequent  receipt  of  rent  by  the  landlord.  The  agreement  of 
November,  1845,  when  coupled  with  the  receipt  of  royalties  in  con- 
formity with  that  agreement,  is  sufficient  evidence  of  waiver  on  the 
part  of  the  plaintiffs. 

They  referred  to  the  following  cases  in  which  the  court  refused  to 
interfere  by  injunction :  Saunders  v.  Smith,  3  Myl.  &  Cr.  711.  Brant' 
well  v.  Halcomb,  Ibid.  737.  Bacon  v.  Jones,  4  MyL  &  Cr.  433.  CoUard 
V.  Allison,  Ibid.  487.  Rigbyy.  The  Great  Western  Railway  Company, 
2  Phil.  44.  Spottiswoode  v.  Clarke,  Ibid.  154.  In  reference  to  the 
analogy  between  rent  under  a  lease  and  the  royalties  in  the  present 
case,  they  cited  Amsby  v.  Woodward,  6  B.  &  C.  519. 

Mr.  Bethell  and  Mr.  Bird  for  the  plaintiffs,  in  support  of  the  in- 
junction. It  seems  to  have  been  overlooked  on  the  other  side  that 
the  license  contains  a  positive  engagement  to  pay  2000/.  a  year. 
Although  the  plaintiffs  have  for  three  or  four  years  done  nothing  to 
enforce  the  payment  of  the  deficiency  between  the  royalties  received 
and  the  2000/.,  yet  as  that  could  not  operate  against  their  right  at 
law,  it  cannot  certainly  have  that  effect  in  equity,  which  in  a  matter 
of  this  kind  will  follow  the  law.  Such  a  defence,  if  available  at  all, 
might  be  in  answer  to  a  bill  for  specific  performance,  but  not  to  the 
present  motion.  We  submit  that  the  case  of  EUioU  v.  Turner,  13 
Sim.  477,  is  applicable,  and  that  the  decision  of  the  vice  chancellor 
is  right 
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On  the  question  of  the  injunction,  thCT  referred  to  Hill  v.  Thomp' 
son,  3  Mer.  622;  SUvens  v.  Keating,  2  PhU.  333;  and  to  Ck)ther  v. 
The  S/Rdkmd  Railway  Company,  Ibid.  469,  upon  the  point,  that  the 
court  was  asked  to  decide  on  this  motion  what  ought  to  be  properly 
determined  on  the  hearing. 

Mr.  EoUj  in  reply. 

December  2, 1850.  The  Lord  Chancellor,  after  detailing  the 
facts  of  the  case  in  almost  the  precise  words  of  the  foregoing  state- 
ment, which  was  extracted  from  his  lordship's  judgment,  proceeded 
as  follows :  In  the  statement  I  have  made  of  the  effect  of  the  affi- 
davits on  both  sides,  I  have  confined  myself  to  such  parts  as  appear 
to  me  to  bear  upon  the  point  which  must  determine  this  application, 
omitting  to  notice  much  which  relates  to  other  points  upon  which 
my  decision  will  not  proceed.  From  what  I  have  stated,  it  appears 
that  the  equity  relied  on,  on  the  part  of  the  plaintiffs,  results  from 
the  following  facts:  that  the  plaintinb  are  assignees  of  a  certain  patent ; 
that  the  defendant  accepted  a  license  to  use  the  patent  invention  upon 
certain  terms,  one  of  which  was  to  pay  a  royalty  or  rent  to  the  amount 
at  least  of  2000/.  a  year,  to  be  made  up  at  the  end  of  each  year  in 
manner  stated  in  the  license,  and  that  in  default  of  such  payment 
being  made,  the  license  might  be  determined ;  that  the  defendant  Ims 
made  default  in  such  payment  in  every  year  except  the  first,  since  the 
license  was  granted ;  and  that  the  fdaintiffe  have  in  consequence  de- 
termined the  license  according  to  the  proviso  in  that  behalf  enabling 
them  to  do  so. 

On  the  defendant's  behalf,  among  other  points  not  neeessary  to  be 
noticed,  it  is  insisted,  first,  that  the  condition  as  to  the  payment  of 
the  2000/.  yearly  was  dispensed  with  by  the  agreement  embodied  in 
the  letter  of  the  4th  of  November,  1845 ;  and,  secondly,  that  if  the 
condition  as  to  the  payment  of  2000/.  a  year  was  not  dispensed  with, 
and  the  covenant  to  pay  such  sum  had  been  broken  by  non-payment 
of  sfich  sum,  yet  that  the  plaintiffs  had  elected  not  to  treat  such 
breach  as  a  forfeiture  of  the  license,  but  to  continue  the  license  by 
the  acceptance  of  payment  of  the  royalties  under  the  license  accruing 
due  for  a  period  subsequent  to  the  last  breach  of  covenant 

I  shall  nrst  consider  the  point,  whether  the  Iteense  granted  to  the 
defendant  by  those  under  whom  the  plaintiflfe  claim  has  been  legally 
determined,  so  as  to  make  the  defendant  a  wrong-doer  as  against  the 
plaintifis  by  continuing  to  use  the  patented  invention,  because,  if  the 
license  has  not  determined,  there  is  an  entire  failure  of  the  equity  set 
forth  in  the  plaintiffs'  bill ;  and  I  think  this  point  may  be  determined 
upon  principles  and  authorities  which  can  be  open  to  very  littie  doubt 
or  dispute.  The  proviso  contained  in  the  license  for  determining  the 
same,  upon  default  being  made  in  the  payment  of  the  2000/.  a  year, 
was  inserted  exclusively  for  the  benefit  of  the  grantors,  and  the 
defendant,  the  grantee,  could  in  no  manner  by  any  option  or  act  of 
his  determine  the  license ;  nor  were  the  grantors  bound,  in  the  event 
of  default  being  made  in  the  stipulated  payments,  to  avoid  the  license, 
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or  to  treat  it  as  determined ;  and,  until  they  the  grantors  should  in 
the  prescribed  manner  declare  the  option  and  exercise  the  right  to 
treat  the  default  as  a  ground  of  forfeiture,  the  license  would  continue 
in  fuU  force,  notwithstanding  any  breaches  of  covenants  and  condi- 
tions on  the  part  of  the  defendant  which  might  have  occurred.  It  is 
not  necessary  to  cite  authority  for  this  well-established  proposition. 

The  question  to  be  determined  is,  whether  the  plaintifis,  by  re- 
ceiving royalties  which  accrued  due  for  two  quarters  after  the  expira- 
tion of  the  year  ending  the  27th  of  July,  1849,  did  not  treat  and  act 
upon  the  license  as  an  existing  and  continuing  license,  and  thereby 
elect  conclusively  not  to  treat  the  previous  breaches  of  covenant  as 
grounds  of  forfeiture,  and  thereby  preclude  themselves  from  after- 
wards determining  the  license  upon  the  ground  of  any  previous 
breach  of  covenant  The  principle  upon  which  this  position  depends 
has  been  frequently  recognized  and  adopted  in  cases  between  land- 
lord and  tenant;  as  where  a  tenant  has  committed  a  breach  of 
covenant  in  a  lease,  which  the  landlord,  by  a  proviso  in  the  lecise, 
was  authorized  to  treat  as  a  forfeiture,  and  the  landlord,  with  full 
knowledge  of  the  breach  of  covenant,  has  afterwards  treated  the 
term  as  continuing,  and  received  rent  under  the  lease  which  bad 
grown  due  for  a  period  of  time  commencing  subsequently  to  his 
knowledge  of  the  cause  for  forfeiture.  In  such  cases  the  receipt  and 
acceptance  of  such  rent  under  such  circumstances  has  been  held  to 
be  a  conclusive  election  on  the  part  of  the  landlord  not  to  treat  the 
breach  of  covenant  as  a  forfeiture,  and  to  preclude  him  bom  aftCT- 
wards  avoiding  the  lease  by  reason  of  the  previous  breach  of  covenant. 
I  cannot  perceive  any  distinction  between  the  present  case  and  the 
case  of  landlord  and  tenant  under  a  lease ;  and  it  seems  to  me  to  be 
dear,  that  the  receipt  of  the  royedty  under  the  license  for  the  two 
quarters  commencing  after  the  alleged  ground  of  forfeiture  had  oc- 
curred, was  a  conclusive  election  by  the  plaintifis  not  to  act  upon  the 
previous  breaches  of  the  covenants  as  a  ground  of  forfeiture. 

The  only  equity  set  forth  in  the  bill  is,  that  the  defendant  has  used 
the  patented  invention  since  the  license  has  been  determined.  I  am 
of  opinion  that  the  license  has  not  been  determined,  and,  therefore, 
that  the  whole  equity  relied  upon  is  negatived  upon  the  affidavits ; 
and  that,  therefore,  the  injunction  must  be  dissolved,  and  the  order 
authorizing  it  discharged  with  costs;  and,  as  it  is  unnecessary  for 
the  purpose  of  deciding  the  motion,  I  forbesur  to  express  any  opmion 
upon  the  other  points  which  have  been  discussed. 
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Dawson  v,  Brinckman.^ 
July  18,  19,  and  SO,  and  December  2, 1850. 

RecU  Estate^  Purchase  of — Agreement —  Specific  Perfornumce. 

A  B  became  the  purchaser  of  a  mansion  house  and  park  under  conditions  of  sale,  which 
stated  that  the  whole  property  was  freehold  except  eic^ht  acres  which  were  copyhold,  but 
undistingnished  except  as  to  not  including  any  of  the  buildings.  The  abstract  of  title 
having  l^n  deliverea  and  discussions  thereon  haying  taken  place,  which  raised  difficulties 
in  the  way  of  completing  the  purchase,  a  supplemental  agreement  was  entered  into, 
detailing  what  requisitions  as  to  title,  &C.,  should  be  complied  with.  Among  these 
requisitions  was  one  in  the  foUowing  words :  **  Declaration  of  identity  of  lands  mentioned 
in  deeds  to  those  now  sold: **  — 

Bdd^  on  a  bill  filed  by  the  yendor  for  specific  performance,  that  the  supplemental  agreement 
was  a  substitotion  for  the  orig^l  contract,  and  that  A  B  was  not  entitled  to  demand  that 
the  yendor  should  distin^ish  Uie  freehold  from  the  copyhold  parts  of  the  premises  so  at 
to  show  that  the  latter  did  not  include  any  of  the  buildings. 

This  was  an  appeal  from  a  decree  of  the  Vice  Chancellor  Knight 
Brace,  directing,  as  against  the  defendant,  the  specific  performance 
of  an  agreement  for  the  purchase  of  a  mansion  house  and  certain 
lands  attached  thereto,  under  the  following  circumstances  :  — 

The  property  in  question,  being  lots  one  and  two  mentioned  in 
certain  printed  particulars  and  conditions  of  sale,  was  therein  de- 
scribed as  being  "fireehold  except  about  eight  acres  which  are  of 
copyhold  of  inheritance  of  the  manor  of  Clew«r,  but  undistinguished 
except  as  to  not  including  any  of  the  buildings."  Of  these  lots  Sir 
T.  H.  li,  Brinckman  became  the  purchaser  by  private  contract  on  the 
9th  of  September,  1847.  An  abstract  of  title  was  delivered,  but 
difficulties  occurred  in  completing  the  purchase.  At  last,  and  with 
the  view  of  finally  settling  the  terms  on  which  the  purchase  should 
be  carried  into  effect,  a  memorandum  of  agreement,  dated  the  26th 
of  April,  1848,  was  entered  into  between  the  parties,  the  terms  of 
which  are  fully  stated  in  the  judgment  of  the  lord  chancellor.  It 
may  be,  however,  well  to  state  here,  that  among  the  requisitions 
which  it  stipulated  should  be  complied  with  was  one  in  the  following 
words :  "  11.  Declaration  of  identity  of  lands  mentioned  in  deeds 
to  those  now  sold."  Immediately  after  this  second  agreement,  the 
purchaser  took  possession  of  the  property ;  but  he  subsequently  be- 
came desirous  of  withdrawing  from  the  purchase  on  the  ground  that 
the  fact  of  the  copyhold  lands  not  including  any  of  the  bmldings  had 
not  been  established. 

On  the  25th  of  August,  1848,  the  plaintiffs  filed  their  bill  for  a 
specific  performance  of  the  agreement.  The  cause  was  heard  before 
the  vice  chancellor  on  the  22d  of  March,  1849,  and  on  the  30th  of 
March,  1849,  his  honor  made  the  decree  now  appealed  from,  in 
favor  of  the  plaintiffs. 

The  question  in  substance  was,  whether  under  the  terms  of  the 
11th  requisition  referred  to  in  the  agreement  of  the  26th  of  April, 
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1848,  the  plaintiffs  were  bound  to  distinguish  the  freehold  heredita- 
ments comprised  in  the  original  contract  from  the  copyhold  parts  of 
the  same  hereditaments,  with  the  Tiew  of  showing  that  the  latter 
included  no  part  of  the  buildings. 

Mr,  MaJifis,  Mr.  Roundell  Palmer^  and  Mr.  Borton^  in  support  of 
the  decision  of  the  vice  chancellor,  submitted  that  the  whole  question 
depended  upon  the  construction  to  be  put  upon  the  11th  requisi- 
tion as  connected  with  the  original  contract ;  and  that  the  vice  chan- 
cellor Was  right  in  the  view  which  he  had  taken,  namdy,  that  the 
language  of  the  requisition  in  question  did  not  extend  to  the  matter 
of  the  tenure  of  the  buildings.  They  referred  to  Bumell  v.  Brown^ 
1  J.  &  W.  168;  and  to  Sugd.  Vend.  &  Purch.  vol.  2,  p.  11,  12, 
ed.  10. 

Mr.  Wiffram,  Mr.  BoUf  and  Jk^.  Craig  for  the  defendant,  contended 
that  the  11th  requisition  kept  open  to  the  purchaser  the  same  right 
of  identification  as  he  had  under  the  original  contract,  which  was, 
that  the  copyholds  included  no  part  of  the  buildings,  and  that  theie 
was  evidence  sufficient  to  show  that  the  mansiou-house  did  stand  on 
copyhold  land.  They  submitted  that  neither  by  taking  possession, 
which  had  been  done  under  a  special  agreement,  nor  by  any  other 
acts,  had  the  defendant  waived  bis  right  to  insist  on  the  terms  of  the 
first  contract  Osborne  v.  Haroey^  1  Y.  &  C.  (C.  C.)  116.  Vcmcouner 
V.  Bliss,  11  Ves.  458.  Stewm  v.  AlUstan,  1  Mer.  26.  They  furtiier 
insisted,  that  it  was  contrary  to  the  principles  of  the  court  tx>  decree 
specific  performance,  in  a  case  where  it  was  clear  that  the  titie  was 
bad.  They  cited  also  Warren  v.  Bxchardson,  Younge,  1.  Skepherd 
V.  Keatleyy  1  C.  M.  &  R  117.  Blackford  v.  Kirlq^Urick,  6  Beav.  232. 
Crompton  v.  Lord  Melbourne^  5  Sim.  363.  The  Marquis  Toumshend 
V.  ^angroom,  6  Ves.  328.  HameU  v.  YeHding,  2  Sch.  &  Lef.  549. 
Story,  Eq.  Jur.  voL  2,  pi.  742.  Sugd.  VeacL  &  Purch.  voL  1,  p, 
406,  ed.  10. 

Mr.  MalinSj  in  reply. 

December  2, 1850.  The  Lord  Chancellor.  This  is  an  appeal 
from  a  judgment  of  his  honor  Vice  Chancellor  Knight  Bruce.  The 
bill  is  filed  for  a  specific  performance  of  a  contract  for  the  purchase 
of  an  estate,  consisting  of  a  mansion  and  of  a  psirk,  containing  about 
eighty  acres.  The  particulars  of  sale  stated  the  whole  to  be  ueehold, 
except  about  eight  acres  which  were  copyhold  of  inheritance  of  the 
manor  of  Clewer,  but  undistinguished  except  as  to  not  including  any 
part  of  the  buildings.  The  conditions  of  sale  annexed  to  the  par- 
ticulars do  not  con^iin  any  thing  materially  affecting  the  question  in 
the  cause. 

Under  the  original  terms  of  the  contract,  the  purchaser  was  entitied 
to  call  for  evidence  to  show  that  the  buildings  stood  upon  fireehold 
(^ound.  An  abstract  of  titie  was  delivered,  and  various  commnnica- 
tions  and  negotiations  on  the  subject  of  the  titie  took  place,  into 
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which  it  is  not  necessary  minutely  to  enter.  They  ended  in  a  sup- 
plemental agreement  of  the  26th  of  April,  1848,  embodying  the  terms 
upon  which  the  title  was  to  be  accepted ;  and  it  is  upon  the  effect  of 
this  supplemental  agreement,  as  connected  with  the  original  purchase 
contract,  that  the  question  in  the  cause  depends. 

The  supplemental  agreement  (in  its  more  material  parts)  was  as 
follows :  "  St  Leonard's  estate.  Memorandum  to  be  annexed  to  the 
conditions  of  sale.  It  is  agreed  on  behalf  of  the  vendors  and  pur- 
chaser, 1st.  That  immediate  possession  of  the  within-mentioned 
estate  may  be  taken  by  Sir  Theodore  Brinckman,  baronet,  upon  the 
following  understcmding.  2d.  That  the  title  be  accepted  subject 
to  the  documents  mentioned  in  the  annexed  list  being  furnished,  and 
the  requisitions  therein  being  complied  with,  Messrs.  Lacy  and  Co. 
hereby  personally  undertaking  to  furnish  those  documents  and  com- 
ply with  those  requisitions.  3d.  That  the  interest  upon  the  pur- 
chase money  at  four  and  a  half  per  cent  from  the  time  named  in  the 
contract  for  completion  up  to  this  date  be  divided  between  the  vendors 
and  purchaser,  Sir  Theoaore  Brinckman  paying  his  moiety  thereof 
on  completion  of  the  purchase.  4th.  That  interest  at  the  rate  of 
four  and  a  half  per  cent  from  this  date  be  paid  by  Sir  Theodore 
Brinckman  up  to  completion  of  the  purchase.  6th.  That  7000/.  part 
of  the  purchase  money  be  allowed  to  remain  on  mortgage  at  four 
and  a  half  per  cent  for  a  term  of  years,  and  that  the  mort- 

mge  and  conveyance  be  completed  on  the  6th  of  May  next  6th. 
The  usual  searches  to  be  made  on  both  sides,  and  any  incumbrances 
to  be  disclosed  by  such  searches  to  be  discharged." 

The  list  annexed  of  documents  to  be  furnished,  and  requisitions  to 
be  comf^ed  with,  was  numbered  from  1  to  16  inclusive,  those  ma- 
terial to  the  present  question  being  Nos.  11  and  16.  They  are  as 
follows :  "  llth.  Declaration  of  identity  of  lands  mentioned  in  deeds 
to  those  now  sold.  16th.  The  declaration  of  identity  before  alluded 
to  should  show  that  the  road  across  the  crown  allotment  and  through 
Lord  Harcourt's  park  is  the  same  road  as  existed  in  1776,  as  men- 
tioned in  the  Duke  of  Gloucester's  Act" 

The  Vice  Chancellor  expressed  his  opinion  to  the  following 
efifect:  — 

I  think  it  impossible  to  interpret  the  llth  requisition  in  the  manner 
suggested  on  the  defendant's  part;  it  appears  to  me,  that  it  purports 
to  demand  only  the  identification  of  the  property  whether  freehold  or 
copyhold,  both  which  the  particulars  of  sale  had  described,  with  the 
property  whether  freehold  or  copyhold  or  both  to  which  the  abstracts 
profess  to  show  a  title  in  the  plaintiffs,  not  the  distinguishing  of  any 
part  as  freeholds  or  of  any  part  as  copyholds,  a  view  of  its  construc- 
tion not  in  my  opinion  removed  or  weakened  or  opposed  by  the  last 
requisition.  The  decree  made  by  his  honor  ordered  and  decreed  that 
the  agreement  of  the  9th  day  of  September,  1847,  should  be  specifi- 
cally performed  and  carried  into  execution,  but  subject  to  the  agree- 
ment of  the  26th  day  of  April,  1848 ;  and  declaring  that  the  parties 
were  bound  by  the  latter  agreement,  it  declared  also  that,  aocMMfding 
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to  the  trae  construction  of  the  11th  requisition  forming  part  of  it, 
that  requisition  does  not  demand  or  extend  to  the  distinguishing  of 
the  freehold  hereditaments  comprised  in  the  former  agreement,  or  any 
part  of  them,  from  the  copyhold  hereditaments  comprised  in  it,  or 
any  part  of  them. 

1  am  of  opinion  that  this  decree  is  correct  No.  11  of  the  schedule 
to  the  supplement  to  the  agreement  was  intended  as  a  substitute 
for  the  original  contract  in  respect  to  the  identity  and  tenure  of  the 
property.  The  contract  was  entered  into  by  the  purchaser  in  entire 
ignorance  of  the  state  of  the  title.  The  supplemental  agreement 
was  entered  into  after  the  investigation  of  the  title  by  him,  and  it 
cannot  receive  such  a  construction  as  to  restore  the  original  right  for 
which  it  was  to  be  a  substitute. 

So  far  as  regards  the  question  in  this  cause,  the  title  was  to  be 
accepted  upon  '<  a  declaration  of  identity  of  lands  mentioned  in 
deeds  to  those  now  sold."  This  is  the  language  of  No.  11,  the 
true  construction  of  which,  connected  with  No.  16,  appears  to  me 
to  be,  that  the  purchaser  was  to  be  supplied  with  evidence  that  the 
lands  sold  were  comprised  either  as  freehold  or  as  copyhold  in  the 
title  produced,  but  without  any  obligation  on  the  part  of  the  vendor 
to  distinguish  the  freehold  parts  from  the  copyhold  parts,  which  the 

i>urchaser  contends  he  was  still  bound  to  do.  There  is  no  ground 
or,  nor  does  the  purchaser  affect  to  make  out,  any  case  of  fraud  or 
surprise.  He  in  effect  agreed  to  take  upon  himself  the  risk  of  what 
might  be  freehold  and  what  might  be  copyhold,  provided  the  whole 
of  the  estate  either  as  of  the  one  tenure  or  of  the  other  was  shown  to 
be  comprised  in  the  titles  already  produced.  It  is  admitted  that  this 
has  been  done,  but  it  is  contended  by  the  purchaser,  that  the  build- 
ing now  prove  to  be  on  the  copyhold  parts  of  the  estate.  Whether 
this  be  so  in  fact  may  admit  of  doubt,  but  whether  it  be  so  or  not,  1 
consider  immaterial;  the  purchaser  took  upon  himself  the  risk  of 
that,  and  he  cannot  now  be  allowed  to  repudiate  the  contract,  be- 
cause the  result  of  that  risk  may  be  adverse  to  his  interests  and 
expectation.     The  appeal,  therefore,  will  be  dismissed  with  costs. 

It  was  objected  that  the  decree  was  defective  for  want  of  a  declara- 
tion as  to  the  construction  of  the  contract  and  supplemental  agree- 
ment; but  the  extract  which  I  have  read  from  the  deoree  shows 
there  is  no  ground  for  this  objection. 
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£i  re  Cross's  Estate  and  of  the  Lands  Clauses  Consolidation 
Act,  1845,  and  op  The  East  Lincolnshire  Railway  Act, 
ez  parte  Flamank  &  others.* 

January  10  and  20,  and  February  22,  1851. 

Iionds  Clauses  Consolidation  Act — Reinvestment  of  Compensation 
Money —  Conversion, 

Money  paid  into  court  by  a  railway  company  for  land  taken  under  the  Lands  Clauses  Act, 
from  a  person  who  was  in  a  state  of  mental  imbecility,  and  who  continued  in  that  state 
until  his  death,  but  was  not  the  subject  of  a  commission  of  lunacy,  ordered  after  his  death 
not  to  be  reinvested  in,  or  considered  as  land,  but  to  be  paid  to  his  executors. 

T.  L.  Cross,  late  of  Loath,  in  the  county  of  Lincoln,  miller,  by  his 
will,  dated  in  1839,  devised  his  residuary  real  estate  to  trustees,  in 
trust,  in  equal  third  parts,  for  his  three  nieces,  the  petitioners,  for  their 
separate  use  for  life,  with  remainder  for  their  children  in  fee ;  and  be 
beiqueathed  his  residuary  personal  estate  to  the  petitioners,  share  and 
share  alike,  and  appointed  them  the  executrixes  of  his  will. 

The  East  Lincolnshire  Railway  Act  was  passed  in  1846,  and  the 
Companies  Clauses,  the  Lands  Clauses,  and  the  Railway  Clauses 
Consolidation  Acts  were  incorporated  with  it.  In  November,  1848^ 
at  which  time  Cross  had  become  paralytic  and  wholly  incapable  of 
transacting  or  even  attending  to  business,  the  company  took  posses- 
sion of  part  of  his  land  comprised  in  the  residuary  devise  in  his  will, 
for  the  purposes  of  their  undertaking,  and  served  him  with  notice, 
under  the  18th  section  of  the  Lands  Clauses  Acts,  that  they  were 
willing  to  treat  for  the  purchase  thereof.  No  attention  was  paid  to 
that  notice ;  in  consequence  of  which  the  company  procured  a  jury 
to  be  summoned  to  determine  the  amount  of  the  purchase  money ; 
but  neither  Cross  nor  any  person  on  his  behalf  appeared  on  the  in- 
quiry before  the  jury ;  whereupon  the  amount  of  the  purchase  money 
was  determined,  by  a  surveyor  appointed  by  two  justices  of  the  peace, 
to  be  740t ;  and  in  April,  1849,  the  company  paid  that  sum  into  court, 
to  the  credit  of  ex  parte  the  East  Lincolnshire  Railway  Company,  the 
account  of  T.  L,  Cross  of  Louth,  in  the  county  of  Lincoln,  miller. 
(See  Lands  Clauses  Act,  sects.  47,  58,  and  76.) 

Cross  continued  in  a  state  of  mental  imbecility  until  his  death. 
He  died  in  January,  1850,  but  without  having  been  the  subject  of  a 
commission  of  lunacy.  The  petition  was  presented  in  April,  1850, 
at  which  time  all  the  petitioners  were  married,  but  only  one  of  them 
had  issue.  It  stated  that  the  petitioners  or  their  husbands  had  not 
settled  or  agreed  to  settle  their  shares  of  the  740/.,  and  prayed  that 
one  third  part  of  that  sum  might  be  paid  to  each  of  their  husbands, 
or  if  the  court  should  be  of  opinion  that  the  740/.  was  to  be  considered 
in  equity  as  part  q/"  Cross's  residuary  real  estate^ihen  that  it  might  be 
invested  in  consols,  in  the.  name  of  the  accountant  general,  to  the 
credit  of  ex  parte  the  East   Lincolnshire   Railway   Company,  the 
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account  of  the  devisees  of  T.  L.  Cross,  late  of  Louth,  in  the  coun^  of 
Lincoln,  miller ;  and  that  one  third  of  the  dividends  might  be  paid  to 
each  of  the  petitioners,  on  her  separate  receipt,  till  further  order.  (See 
sects.  69  and  70.) 

Mr.  BetheU  and  Mr.  Shapter,  in  support  of  the  petition,  referred  to 
the  7th,  76th,  77th,  and  78th  sections  of  the  Lands  Clauses  Act,  and 
said,  that  if  the  owner  of  land  taken  by  a  company  for  the  purposes 
of  their  undertaking  failed  to  appear  on  the  inquiry  before  a  jury,  the 
purchase  money,  whatever  might  be  the  cause  of  the  owner's  default, 
was  to  be  paid  into  court,  under  the  76th  section ;  and  that  the  78th 
section  directed  the  court  to  distribute  it,  as  personally^  amongst  the 
parties  entitled  to  it 

Mr.  LLoyd^  for  the  trustees  of  Cross's  will  and  infant  children  of  one 
of  the  petitioners,  said  that  Cross  was  in  a  state  of  mental  incapacity 
at  the  time  when  the  company  took  his  land,  and  continued  in  that 
state  until  his  death ;  and  that,  though  no  committee  of  his  estate 
was  ever  appointed,  yet  the  enactments  of  the  Lands  Clauses  Act, 
with  regard  to  persons  in  his  unfortunate  condition,  applied ;  and, 
therefore,  the  740/.  ought  to  be  reinvested  in  land  under  the  69th  sec- 
tion, and  the  land  be  conveyed  to  the  trustees  upon  the  trusts  of  hii 
will.  Mr.  Lloyd  cited  The  Midland  Counties  Itaihoap  Compamy  v. 
QsK^  1  CoU.  74,  see  80 ;  and  said  that  the  44th  and  47th  sections  ^ 
of  the  act  on  which  the  question  in  that  case  arose  were  substantially 
the  same  as  the  76th  and  78th  sections  of  the  Lands  Clauses  Act. 

i  The  44th  section  is  stated,  shortly,  in  Mr.  Collier's  report  of  the  case  citad,  and 
ftilly,  in  the  judgment  in  this  case.    The  47th  section  is  as  follows :  *^  And  be  it  far- 
ther enacted  that,  in  case  any  party  to  whom  any  money  shall  be  agreed  or  awarded 
to  be  paid  for  the  purchase  of  any  lands  to  be  taken  or  used  under  or  by  virtue  of  the 
powers  of  this  act,  or  for  any  interest  or  for  compensation  as  aforesaid,  shall  refuse  or 
neglect  to  accept  the  same,  or  cannot  be  conveniently  found,  or  shall  be  absent  from 
the  United  Einpfdom  of  Great  Britain  and  Ireland,  or  shall  refuse,  neglect,  or  be  una- 
ble to  make  a  title  to  such  lands,  or  to  such  interest  in  the  premises,  to  the  satisfaction 
of  the  said  company,  for  the  purposes  of  this  act,  or  if  the  party  entitled  unto,  or  re- 
-quired,  b^  the  said  company,  to  convey  or  join  in  conveying  such  land,  or  such  inter- 
est therein,  shall  not  be  known,  or  be  not  shown,  to  the  satisfaction  of  the  said  com- 
pany, to  be  such  party,  or  shall  refuse  to  convey  or  to  join  in  conveying  the  same, 
1      then  and  in  every  such  case,  where  not  otherwise  provided  by  this  act,  it  shall  be  law- 
r      fnl  for  the  said  company  to  order  the  money  so  agreed,  offered,  intended  to  be  offered, 
#.     or  awarded  as  aforesaid,  to  be  paid  into  the  Bank  of  England  in  the  name  and  with 
the  privity  of  the  accountant  general  of  the  Court  of  Excheaner,  to  be  placed  to  his 
account  to  the  credit  of  the  parties  interested  in  said  lands,  (describing  them,  so  far  at 
•    the  said  company  can  so  do,)  subject  to  the  control  and  disposition  of  the  said  court; 
*"  which  said  court,  on  the  application  of  any  party  making  claim  to  such  money  or  to 
.^  any  part  thereof  by  petition,  is  herebv  empowered,  in  a  summary  wa^  of  proceeding 
•     or  otherwise,  to  order  the  same  to  be  laid  out  and  invested  in  the  public  funds,  and  to 
«    order  distribution  thereof,  or  payment  of  the  dividellds  thereof,  according  to  the  estate, 
~    title,  or  interest  of  the  party  making  claim  thereunto,  and  to  make  such  other  order  io 
ike  premises  as  to  the  said  court  shall  seem  proper;  and  the  cashier  of  the  Bank  of 
England,  who  shall  receive  such  money,  is  hereby  required  to  give,  to  the  said  compa* 
ny,  or  to  any  party  paying  any  money  into  the  Bank  of  England  under  or  pursuant  to 
this  act,  a  receipt  for  such  money,  mentioning  and  specifying  therein  for  what  and 
for  whose  use  (described  as  aforesaid]  the  same  is  received." 
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Mr.  Bethell,  in  reply,  said,  that  the  Lands  Clauses  Act  contained 
no  direction  that  the  purchase  money,  for  land  taken  from  a  person  in 
a  state  of  mental  incapacity,  should  be  dealt  with  otherwise  than 
under  the  78th  section,  unless  he  had  been  found  to  be  either  a  lunatic 
or  an  idiot,  and  the  land  had  been  sold  by  the  committee  of  his  es- 
tate ;  in  which  case  the  money  was  to  be  reinvested  in  land ;  that, 
by  the  Midland  Counties  Railway  Act,  failure  to  appear  on  an  in- 
quiry before  a  jury  and  mental  incapacity  were  put  on  the  same 
footing ;  but  that  was  not  the  case  in  the  Lands  Clauses  Act ;  and 
he  cited  Ex  parte  Hawkins^  13  Sim.  569 ;  and  also  Oxenden  v.  Lord 
Campianj  2  Ves.  Jun.  69 ;  and  Ex  parte  Clayton^  1  Russ.  &  Myl.  369, 
in  order  to  show  that  there  was  no  equity  between  real  and  personal 
representatives. 

The  Vice  Chancellor.  The  petition  in  this  case  was  presented 
by  the  executrixes  of  a  deceased  gentleman  of  the  name  of  Cross, 
praying  that  the  sum  of  740/.,  which  had  been  paid  into  court  by  the 
East  Lincolnshire  Railway  Company,  for  lands  of  which  the  deceased 
had  been  seized  in  fee  and  which  the  company  had  taken  for  the  pur- 
poses of  their  undertaking,  might  be  paid  out  to  the  petitioners  in 
certain  shares.  I  should  have  ordered  the  money  to  be  paid  to  them, 
as  a  matter  of  course,  if  an  affidavit  had  not  been  filed  stating  th;at 
Cross,  at  the  time  when  the  company  gave  him  notice  of  their  inten- 
tion to  take  his  land,  and  until  his  death,  was  in  a  state  of  mental 
imbecility ;  and  I  shall  decide  who  are  the  parties  entitled  to  the  fund 
in  court,  on  the  assumption  that  that  was  the  case. 

The  question  depends  upon  the  construction  of  the  Lands  Clauses 
Consolidation  Act,  7  &  8  Vict  c.  18.  The  7th  section  of  that  act 
says,  that  it  shall  be  lawful  for  all  parties  being  seized  of  any  lands, 
which  the  promoters  of  the  undertaldng  may  require  for  the  purposes 
of  their  undertaking,  to  sell  and  convey  the  same  to  the  promoters, 
and  to  enter  into  all  necessary  agreements  for  that  purpose,  and,  par- 
ticularly, that  it  shall  be  lawiul  tor  corporations,  tenants  for  life,  &c^ 
80  to  do.  So  that  all  persons  are  enabled  to  sell  and  convey ;  and  it 
was  contended  that,  as  Cross  was  seized  in  fee,  he  would  not  have 
wanted  any  authority  to  sell  and  convey,  unless  he  had  been  in  a 
state  of  mental  imbecility ;  and  that  the  words,  "  it  shall  be  lawful  for 
all  persons,"  &c.,gave  him  that  authority.  But  I  do  not  think  it  will 
be  necessary  to  decide  whether  authority  was  given  to  him  by  those 
words  or  not.  For  it  is  certain  that  the  company  did  not,  in  this 
case,  get  the  lands  by  agreement.  What,  then,  is  the  way  of  getting 
possession  of  lands  otherwise  than  by  agreement  ?  Sect,  lo  says, 
that  when  the  promoters  of  the  undertaking  shall  require  to  purchase 
or  take  any  of  the  lands  which  they  are  authorized  to  purchase  or 
take,  they  shall  give  notice  thereof  to  the  parties  interested  in  such 
lands,  or  to  the  parties  enabled  by  the  act  to  sell  and  convey  the 
same ;  and  by  such  notice  shall  demand,  from  such  parties,  the  par- 
ticulars of  their  estate  and  inte  est  in  such  lands  and  of  the  claims 
made  by  them  in  respect  thereof;  and  every  such  notice  shall  state 
the  particulars  of  the  lands  so  required,  and  that  the  promoters  of  the 
21* 
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undertaking  are  willing  to  treat  for  the  pturchase  thereof.  Now,  that 
notice  was  given  to  Cross.  Then  sect.  21  enacts,  that  if  the  partj  to 
whom  such  notice  has  been  given  shall  fail,  for  twenty-one  days  after 
the  service  of  it,  to  state  the  particulars  of  his  claim  in  respect  of 
such  land,  or  to  treat  or  agree  with  the  promoters  in  respect  thereof^ 
the  amount  of  the  compensation  to  be  paid  to  him  shail  be  settled 
in  the  manner  thereinafter  provided  for  settlinfi^  cases  of  disputed  com- 
pensation. Then  the  act  provides  two  modes  of  settling  disputed 
claims  to  compensation ;  one  is  by  arbitration,  which  L§  out  of  the 
question  here,  the  other  is  by  a  jury ;  and,  with  respect  to  that,  sect 
38  provides,  that,  before  the  promoters  shall  issue  their  warrant  for  sum* 
moning  a  jury  for  settling  any  case  of  disputed  compensation,  they 
shall  give  not  less  than  ten  aays'  notice  to  the  other  party  of  their 
intention  to  cause  such  jury  to  be  summoned,  and  in  such  notice  the 
promoters  shall  state  what  sum  of  money  they  are  willing  to  give  for 
the  interest  in  such  lands  sought  to  be  purchased  by  them  from  such 
party.  That  also  was  done.  Then  sect  39  enacts,  that  in  every  case 
m  which  any  such  question  of  disputed  compensation  shall  be  required 
to  be  determined  by  the  verdict  of  a  jury,  the  promoters  of  the  under- 
taking shall  issue  their  warrant  to  the  sheriff,  requiring  him  to  sum- 
mon a  jury  for  that  purpose.  That  too  was  done,  and  the  jury  met, 
but  Cross  did  not  attend ;  and  in  such  a  case  the  47th  section  says, 
that  the  inquiry  shall  not  be  further  proceeded  in,  but  the  compensa- 
tion shall  be  ascertained  by  a  surveyor  appointed  by  two  justices  of 
the  peace.  Accordingly  a  surveyor  was  appointed,  pursuant  to  the 
58th  section,  and  he  ascertained  the  compensation  to  which  Cross 
was  entitled,  in  respect  of  his  land,  to  be  740^ ;  and  that  sum  was 
paid  into  the  bank,  under  the  76th  section,  which  directs  that  the  pur- 
chase money  shall  be  paid  into  the  bank  in  the  name  of  the  accountant 
general,  to  the  credit  of  the  parties  interested,  (that  is,  in  this  case,  to 
the  credit  of  Cross,)  if  the  owner  of  the  land  fails,  as  was  the  case 
here,  to  appear  on  the  inquiry  before  the  jury.  Then  sect  78  directs 
what  is  to  be  done  with  the  money  when  it  is  in  the  bank.  It  says 
that,  upon  the  application  by  petition  of  any  party  making  claim  to  the 
money  or  any  part  thereof,  or  to  the  lands  in  respect  whereof  the  same 
shall  have  been  deposited,  or  any  part  of  such  lands,  or  any  interest 
in  the  same,  the  Court  of  Chancery  may,  in  a  summary  way,  as  to 
such  court  shall  seem  fit,  order  such  money  to  be  laid  out  or  invested 
in  the  public  funds,  or  may  order  distribution  thereof,  or  payment  of 
the  dividends  thereof,  according  to  the  respective  estates,  titles,  or  in- 
terests of  the  parties  making  claim  to  such  money  or  lands,  or  any 
part  thereof,  and  may  make  such  other  order  in  the  premises  as  to 
siieh  court  shall  seem  fit  Under  that  section  the  executrixes  of  Cross 
claim  the  740/.,  as  being  the  purchase  money  to  which  Cross  was 
entitled  for  the  land  taken  by  the  company. 

Now  did  sect  7  authorize  Cross  to  sell,  or  did  it  not  ?  If  it  did, 
the  effect,  in  my  opinion,  was  to  make  his  contract  as  ffood  as  if  he 
bad  been  compos  mentis^  and  his  executrixes  would  dearly  be  en- 
titled to  the  74(W.  He  was  compelled  to  sell ;  but,  when  be  had  sold, 
he  stood  in  the  same  situation  as  he  would  have  been  in  if  he  had 
been  compos  mentis^  and  had  sold  yoluntarily. 
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If  he  was  not  anthorized  to  sell,  and  therefore  the  company  ware 
not  justified  in  taking  his  land  under  the  compulsory  powers  of  the 
Lands  Clauses  Consolidation  Act,  still  the  devisees  under  his  will 
cannot  be  entitled  to  the  money.  Their  claim  would  be  to  the  land, 
and  not  to  the  money.  And  it  does  not  lie  in  the  mouth  of  the  com- 
pany to  make  the  objection,  for  they  have  taken  the  land ;  and  there- 
fore they  cannot  say  that  there  was  no  auth^ity  to  take  it.  Therefore 
I  can  deal  with  the  money  in  no  other  way  than  as  if  it  had  been  paid 
for  the  purchase  of  land  sold  by  a  person  seized  in  fee,  and  who  was 
competent  to  seD  it 

It  was  observed,  in  the  course  of  the  argument,  that  the  78th  sec- 
tion of  the  act  empowers  the  court  to  order  the  money  in  court  to  be 
invested  in  the  funds,  or  to  order  distribution  thereof,  or  payment  of 
the  dividends  thereof,  according  to  the  respective  estates,  titles,  or  in- 
tearests  of  the  parties  making  claim  to  such  money  or  lands.  But 
that  gives  no  claim  to  the  parties  who  are  entitled  in  remainder  under 
Cross's  will  Those  words  were  necessary,  because  the  persons  seized 
of  the  lands  in  respect  of  which  the  money  had  been  paid  into  court 
might  be  seized  as  joint  tenants,  or  tenants  in  common,  or  as  tenant 
for  life  and  remainder-man. 

I  he^tated  to  give  judgment  in  this  case,  because  I  was  informed 
that  Vice  Chancellor  Knight  Bruce  had  decided  that  money  paid  for 
land  taken  by  a  railway  company  from  a  person  in  a  state  of  mental 
imbecility,  was  to  be  considered  as  land.  But  on  looking  at  the  act 
on  which  the  case  before  him  arose,  I  found  that  it  contained  a  pro- 
vision differing  very  materially  from  the  provisions  of  the  act  on 
which  I  am  now  adjudicating.  It  was  a  local  act  passed  in  the 
6  Will.  4,  and  therefore  long  before  that  act  It  contained  a  section 
eonresponding  very  nearly  with  the  7th  section  of  the  Lands  Clauses 
Act  The  llth  section  empowered  all  corporations,  tenants  in  tail  or 
for  life,  trustees,  &c.,  and  all  other  persons  whomsoever,  to  contract 
for  the  sale  of  the  lands  of  which  they  were  seized,  and  to  convey  the 
same  to  the  company.  That  section  seems  to  me  to  be  very  much  in 
conformity  to  the  7th  section  of  the  Lands  Clauses  Act.  Then  observe 
what  follows  in  sect  31  of  the  local  act  It  says,  that  if  any  persons 
thereby  capacitated  to  sell  should  neglect  or  remse  to  treat,  or  should 
not  agree  wath  the  company  for  the  sale  of  their  estates  or  interests, 
or  should,  by  reason  of  absence,  be  prevented  from  treating,  or  should, 
by  reason  of  any  impediment  or  disability,  whether  provided  for  by 
the  act  or  not,  be  incapable  of  making  such  agreement,  conveyance,  or 
release,  as  should  be  necessary  or  expedient  for  the  purpose  of  enabling 
the  company  to  take  such  lands  or  to  proceed  in  making  the  railway, 
or  in  any  other  case  where  an  agreement  for  the  purchase  of  lands 
could  not  be  made,  then,  and  in  every  such  case,  the  conipany  should 
and  were  thereby  required  to  issue  a  warrant  to  the  sherifl^  command- 
ing him  to  summon  a  jury  to  inquire  as  to  the  sum  of  money  to  be 
paid  for  the  purchase  money  of  the  land  to  be  taken. 

It  is  quite  clear,  therefore,  that  when  the  company  wanted  the  lands 
of  any  person  who  was  incapable  of  agreeing  tor  the  sale  of  them,  it 
was  their  duty  to  have  the  sum  to  be  paid  for  them  ascertained  by  a 
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jury.  Then  sect  44  enacts,  "  that  if  any  money  shall  be  agreed  or 
awarded  to  be^paid  for  the  purchase  of  any  lands  to  be  taken  or  used 
by  virtue  of  the  powers  of  this  act,  or  of  any  interest  therein,  or  for 
any  compensation  or  satisfaction  under  this  act,  which  any  corpora- 
tion, trustee,  or  feoffee  in  trust,  or  any  person  whomsoever  having  no 
power  to  convey  the  premises  in  respect  of  which  the  same  may  be 
payable,  otherwise  than  by  virtue  of  this  act,  shall  be  entitled  unto  or 
mtcrcsted  in,  such  money  shall,  in  case  the  same  shall  amount  to  or 
exceed  the  sum  of  200/.,  with  all  convenient  speed,  be  paid  into  the 
Bank  of  England,  in  the  name  and  with  the  privity  of  the  accountant 
general  of  the  Court  of  Exchequer,  to  be  placed  to  his  account  there, 
ex  parte  "  The  Midland  Counties  Railway  Company ; "  and  shall, 
when  so  paid  in,  there  remain  until  the  same  shaU,  by  order  of  the 
said  court  made  in  a  summary  way  upon  petition  to  be  presented  to 
the  said  court  by  the  party  who  would  have  been  entitled  to  the  rents 
and  profits  of  the  said  lands,  to  be  applied  either  in  the  purchase  or 
redemption  of  the  land  tax,  or  in  or  towards  the  discharge  of  any  debt 
or  other  incumbrance  affecting  the  said  lands,  or  affecting  other  lands 
standing  settled  therewith  to  the  same  or  the  like  uses,  trusts,  intents, 
or  purposes,  as  the  said  Court  of  Exchequer  shall  authorize  to  be 
purchased  or  paid,  or  such  part  thereof  as  shall  be  necessary ;  or  until 
the  same  shall,  upon  the  like  application,  be  laid  out^  by  order  of  the 
said  court  made  in  a  summary  way  as  aforesaid,  in  the  purchase  of 
other  lands,  which  shall  be  conveyed,  limited,  and  settled  to,  for,  and 
upon  such  and  the  like  uses,  trusts,  intents,  and  purposes,  and  in  the 
same  manner  as  the  lands  which  shall  be  so  purchased,  taken,  or  used 
as  aforesaid,  or  in  respect  of  which  such  compensation  or  satisfaction 
shall  be  paid,  stood  settled  or  limited,  or  such  of  them  as,  at  the  time 
of  making  such  conveyance  and  settlement,  shall  be  existing,  undeter- 
mined  or  capable  of  taking  effect;  and,  in  the  mean  time  and  until 
such  purchase  can  be  made,  the  said  money  may,  by  order  of  the  said 
court  upon  application  thereto,  be  invested  by  the  said  accountant 
general  in  his  name  in  the  purchase  of  3L  per  cent  consolidated,  or 
3L  per  cent  reduced  bank  annuities,  or  in  government  or  real  securi- 
ties ;  and  in  the  mean  time,  and  until  such  annuities  or  securities 
shall  be  ordered  by  the  said  court  to  be  sold  for  the  purposes  afore- 
said, or  shall  be  called  in  or  cancelled,  the  dividends  or  interest  and 
annual  produce  thereof  shall,  from  time  to  time,  by  order  of  the  said 
court,  be  paid  to  the  party  who  for  the  time  being  have  been  entitled 
to  the  rents  and  profits  of  such  lands  so  to  be  purchased  and  settled." 
That  is  an  express  provision  that  when  any  person  has  his  lands  taken 
under  the  powers  of  the  act,  the  money  paid  for  them  shall  be  re- 
invested in  the  purchase  of  land.  Therefore,  the  decision  to  which 
Vice  Chancellor  Knight  Bruce  came  in  that  case  was  right  under  the 
express  terms  of  the  local  act  But  the  language  of  the  general  act 
is,  as  I  have  pointed  out,  very  different;  and  so  I  do  not  (eel  myself 
pressed  by  that  decision.  I  must  treat  the  money  as  being  paid  in 
by  a  party  seized  in  fee  and  competent  to  sell;  and,  therefore,  I  shall 
order  it  to  be  paid  out  to  the  executrixes  of  Cross. 

The  costs  which  the  company  are  liable  to  must  be  paid  by  themi 
and  the  extra  costs  must  come  out  of  the  fund. 
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Janiuury  15  and  22,  and  Karch  1,  4,  and  5, 1851. 

PubUc  Company  not  incorporated —  StaL  14*  2  Vict  c.  110,  s.  14 — 
Parties  and  Pleading — Demurrer  —  Oosts  —  Amendment. 

A  banking  copartnership  which  made  retorns  to  the  stamp  office  pursnant  to  7  Geo.  4,  c  46, 
held  to  be  a  public  company  not  incorporated  within  the  meaning  of  1  &  2  Viet  c. 
110,  8. 14. 

A  filed  a  bill  against  B  and  the  public  officer  of  a  banking  company,  seeking  to  make  oer- 
tun  shares,  which  B  held  in  the  bank,  ayailable  to  the  payment  of  a  debt  doe  to  him  from 
B.  The  bill  alletred  that,  though  the  company  had  a  prior  charge  on  the  shares  for  a 
debt  due  to  them  from  B,  yet  that  debt  was  amply  secured  by  the  shanss  of  other  persons 
in  the  bank,  and  by  other  securities  held  by  the  company ;  and  it  prayed  that  an  aoeotmt 
wdpkl  be  tahm  of  what  was  due  to  the  company  in  respect  of  their  chaige ;  and  that  directions 
miffht  be  given  for  the  satisfaction  thereof  out  of  the  last-mentioned  shares,  and  out  of 
or  by  means  of  the  other  securities  held  by  the  company,  or  for  enablin|^  A  to  pay  to 
them  the  amount  of  their  charge,  and,  thereupon,  to  have  such  other  aecurtties  aemgned  ta 
him  ;  and,  that  the  securities  might  be  marshalled^  so  as  to  give  the  plaintiff  the  benefit  of 
his  charge. 

A  demurrer,  because  the  persons  who  had  pledged  their  shares  and  given  securities  to  the 
eompany  for  B's  debt,  were  not  made  parties  to  the  bill,  was  allowed. 

A  bill  contained  a  chaige  with  a  view  to  discovering  who  certain  persons,  who  were  inter- 
ested in  the  relief,  were :  but  it  did  not  allege  Uiat  the  plaintiffs  did  not  know  who  they 
were ;  and,  therefore,  a  aemurrer  because  th^  were  not  made  parties  was  allowed* 

The  demurrer  on  the  record  having  been  allowed,  and  a  demurrer  cm  tenuSi  for  want  of 
parties,  having  been  overruled,  the  court  ordered  the  defendants  to  pay  the  costs  of  the 
former,  but  made  no  order  as  to  the  costs  of  the  latter ;  and  eave  the  plaintiff  leave  to 
amend  either  by  adding  parties,  or  striking  out  the  passages  which  made  the  new  parties 
necessary. 

The  bill  was  filed  by  tbe  secretary  to  the  United  Kingdom  Life 
Assurance  Company,  for  and  on  behalf  of  the  company,  and  by  the 
trustees  of  that  company,  against  John  Connell,  George  Webster,  and 
Marie  Boyd,  and  certain  other  persons,  who  were  the  directors  and 
public  officers  of  the  Union  Bank  of  London.  It  stated  an  act  of 
parliament,  passed  in  the  4  Will  4,  by  which  the  assurance  company 
were  enabled  to  sue  and  be  sued  in  the  name  of  one  of  their  directors, 
or  their  secretary ;  and  that,  on  the  29th  of  November,  1845,  Connell, 
Mark  Boyd,  J.  W.  Sutherland,  (who  was  a  director,)  Webster,  and 
William  Sprott  Boyd,  procured  10,000/.  from  the  company,  and  gave 
their  joint  and  several  promissory  note  for  it,  payable  twelve  months 
after  date,  to  the  trustees  of  the  company ;  that  the  10,000/.  was  not 
paid  when  it  became  due ;  that  the  company  recovered  judgments  in 
three  separate  actions  on  the  note,  against  Council,  Weteter,  and 
Mark  Boyd,  after  the  signing  of  which,  and  on  the  10th  of  April,  1850, 
a  pavment  of  3000/.  was  made,  on  account  of  the  note* 

The  bill  then  stated,  that  there  was  a  certain  public  company,  called 
the  Union  Bank  of  London,  established  in  1839,  for  the  purpose  of 
carrying  on  the  business  of  bankers  or  of  banking;,  according  to  the 
provisions  of  a  deed  of  settlement,  dated  the  5th  of  April,  1839,  which 
provided  that  the  capital  of  the  company  should  be  3,000,000/.,  divided 
into  sixty  thousand  shares  of  50/.  each.     That  the  capital  of  the  com- 

i  1  Sim.  (h.  8.)  225. 
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pany  should  be  used  and  employed  in  the  business  of  the  company, 
and  each  of  the  proprietors  should  be  entitled  to  the  profits,  and  liable 
to  the  losses  of  the  company,  in  proportion  to  his  share.  That  no 
benefit  of  survivorship  should  take  place  between  the  proprietors ;  and 
all  the  real  property  of  the  company  should,  as  between  the  proprietors 
and  their  respective  real  and  personal  representatives,  be  considered  as 
personal  property,  and  be  transmissible  as  such.  That  the  directors 
should  have  the  management  of  the  business  of  the  concerns  of  the 
company,  and  should  appoint  such  of  their  body  as  they  should  think 
fit,  to  be  trustees  of  the  property  of  the  company,  and  that  the  trustees 
should  be  under  the  order  and  control  of  the  directors.  That  the  busi- 
ness of  the  company  should  be  carried  on  in  the  names  of  such  of  the 
trustees  as  the  directors  should  appoint ;  and  all  contracts,  securities, 
estates,  and  effects  entered  into,  and  taken  or  given,  on  behalf  of  the 
company,  should  be  entered  into  and  taken  or  given  by  the  trustees, 
unless  the  directors  should  otherwise  direct ;  and  all  suits  respecting 
the  property  of  the  company  should  be  carried  on  in  the  names  of 
the  trustees ;  and  that  they  should  be  removable  at  the  pleasure  of  the 
directors.  That  the  directors,  if  they  should  think  it  desirable,  might 
apply  for  and  obtain  a  charter  of  incorporation,  or  letters  patent  fix)m 
the  crown,  for  granting  to  the  company  all  or  any  of  the  powers  or 
immunities  which  the  crown  was  or  might  be  able  to  confer  on  trad- 
ing or  other  companies,  and  might  obtain  an  act  of  Parliament  for 
better  carrying  on  the  business  of  the  company,  either  as  a  corpora- 
tion or  otherwise ;  and  that,  for  the  purpose  of  obtaining  such  charter, 
letters  patent,  or  act,  the  directors  might  subject  the  proprietors  to 
such  individual  liability,  as  to  their  persons  and  properties,  as  might 
be  imposed  by  way  of  condition  for  obtaining  the  said  charter,  letters 
patent,  or  act,  and  might  comply  with  any  conditions  or  restrictions 
that  the  crown  or  Parliament  might  think  proper  to  impose,  notwith- 
standing the  same  might  be  inconsistent  or  at  variance  with  the  pro- 
visions of  the  now  stating  deed ;  and  that  the  directors  might,  by  or 
out  of  the  funds  of  the  company,  defray  the  expenses  incident  to  the 
application  for  such  charter,  letters  patent,  or  act,  and  to  the  procuring 
of  the  same,  in  case  the  same  should  be  procured,  and  with  a  view 
or  for  the  purpose  of  bringing  the  company  within  the  provisions  of 
the  act  of  Parliament,  then  lately  passed,  for  the  better  enabling  her 
majesty  to  confer  certain  powers  and  immunities  on  trading  and  other 
companies.  That  the  directors  might  purchase,  for  the  use  of  the 
company,  any  shares  in  it  which  might  be  offered  for  sale,  and  that 
the  shares  which  should  be  so  purchased  should  be  considered  as  part 
of  the  property  and  effects  of  the  company.  That,  if  any  proprietor 
should  do  any  act  whereby  he  should  become  entitled  to  the  benefit 
of  any  act  of  Parliament  lor  the  relief  of  debtors,  and  by  reason  or  in 
respect  whereof  an  assignment  of  his  estate  and  effects  should  be 
made  for  the  benefit  of  his  creditors,  or  if  any  order,  judgment,  or  de- 
cree should  be  made,  whereby  the  shares  of  any  proprietor  should  be 
attached  or  affected,  and  of  which  the  secretary  or  manager  or  any 
of  the  trustees  should  have  notice,  the  proprietor  by  whom  such  act 
should  be  done,  or  whose  shares  should  be  attached  or  affected  by 
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Buch  order,  judgment,  or  decree,  should,  upon  the  commencement  and 
prior  to  the  completion  of  the  doing  of  such  act,  or  of  the  making  of 
such  order,  &c.,  forfeit  his  shares  to  the  company,  and  all  profits  3ien 
due  or  accruing,  due  thereon,  and  all  other  rights  and  privileges  in 
respect  thereof,  as  from  the  commencement  of  the  doing  such  act, 
or  of  the  making  of  such  order,  &c ;  and  such  proprietor  should  cease 
to  be  a  proprietor  as  from  the  commencement  of  the  doing  such  act, 
or  of  the  making  of  such  order,  &c.,  and  the  directors  should  cause 
such  shares,  profits,  rights,  and  privileges  to  be  sold,  and  should  pay 
the  net  produce  thereof,  after  retaining  the  amount  of  any  lien,  to  the 
assignees  of  the  proprietor's  estate,  or  to  the  person  in  whose  favor 
such  order,  &c.,  should  be  made.  That  it  should  be  lawful  for  anv 
proprietor,  or  his  legal  personal  representatives,  to  sell  and  transfer  aU 
or  any  of  the  shares  held  J)y  him,  provided  the  approbation  of  the  direc- 
tors to  such  transfer  should  be  first  obtained,  and  provided  the  same 
should  be  testified  by  the  execution  of  the  deed  of  transfer  by  the 
secretary,  or  some  other  officer  of  the  company. 

The  bill  next  stated  that,,  previously  to  and  at  the  time  of  making 
the  orders  thereinafter  mentioned,  Connell,  Webster,  and  Mark  Boyd 
held  four  hundred,  twenty,  and  thirty  shares  in  the  company  re- 
spectively; that,  on  the  13th  of  April,  1850,  Mr.  Justice  Talfourd, 
one  of  the  judges  of  the  Court  of  Common  Pleas  at  Westminster, 
made  three  orders  nisi  (which  were  subsequently  made  absolute) 
under  the  14th  section  of  the  1  &  2  Vict.  c.  110,  charging  the  shares 
of  Connell,  Webster,  and  Mark  Boyd  with  the  sums  for  which  the 
judgments  had  been  recovered  against  them  respectively ;  that  Cou- 
ncil, Webster,  and  Mark  Boyd  insisted  that  the  Union  Bank  of 
London  was  not  a  public  company  existing  in  England  within  the 
meaning  of  the  1  &  2  Vict.  c.  110,  so  as  to  entitle  the  plaintiffs  to 
all  such  remedies  as  they  would  have  been  entitled  to,  under  that  act, 
in  respect  of  shares  in  a  public  company;  whereas  the  plaintiffs  charged 
that  the  union  Bank  of  London  was  a  partnership,  whereof  the  cap- 
ital was  divided  or  agreed  to  be  divided  into  shares,  and  so  as  to  be 
transferable  without  the  express  consent  of  the  copartners ;  and  that 
any  number  of  strangers  might,  with  the  consent  of  the  board  of 
directors,  be  introduced  into  the  said  company,  not  only  without  the 
consent  of  the  individual  partners,  but  notwithstanding  their  express 
dissent ;  that  the  Union  Bank  of  London,  immediately  on  the  passing 
of  the  7  &  8  Vict.  c.  113,  (to  regulate  joint-stock  banks  in  England,^ 
availed  itself  of  the  provision  of  that  act,  whereby  it  was  provided 
that  every  company  of  more  than  six  persons  established,  on  the  6th 
day  of  May,  ly44,  for  the  purpose  of  carrying  on  the  business  of 
bankers  within  sixty-five  miles  from  London,  should  have  the  same 
powers  and  privileges  of  suing  and  being  sued  in  the  name  of  one 
of  their  pubUc  officers,  and  that  all  judgments,  decrees,  and  orders 
made  and  obtained  in  any  such  suit>,  might  be  enforced  in  like  man- 
ner as  was  provided  with  respect  to  such  companies  carrying  on 
business  beyond  sixty-five  miles  from  London,  under  the  7  Geo.  4, 
a  46 ;  provided  the  company  should  make  out  and  deliver,  to  the 
commissioners  of  stamps  and  taxes,  the  several  accounts  or  return9 
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required  by  that  act ;  and  that  the  said  company  bad  made  out  and 
delivered  such  aocomits  and  returns ;  that  the  shares  in  the  Unioa 
Bank  of  London  had  been,  since  the  first  establishment  thereof,  and 
were,  as  a  matter  of  course,  bought  and  sold  on  the  stock  exchange ; 
and  that  the  market  price  thereof  had  been  and  was  periodically 
published  in  WettenhaJl's  share  and  stock  lists.  The  bill  prayed  for 
a  declaration  that  the  judgments  against  Connell,  Webster,  and 
Mark  Boyd  were  charges,  respectively,  upon  their  shares  in  the 
Union  Bank  of  London,  and  that  an  account  might  be  taken  of 
what  was  due  to  the  plaintiffs,  in  respect  of  such  judgments,  and 
that  the  other  defendants,  the  directors  of  the  Union  Bank,  might  be 
ordered  to  sell  the  said  shares,  and  to  pay  over  to  the  plaintitte  the 
proceeds  thereof,  or  so  much  as  might  be  required,  in  or  towards 
satisfaction  of  the  said  debt 

CkrnneU  demurred.  The  grounds  stated  on  the  record  were,  first, 
want  of  equity ;  and,  seconcUy,  because  it  appeared,  by  the  [dainti&' 
own  showing,  that  William  Sprott  Boyd  was  a  necessary  party  to 
the  bill,  inasmuch  as  it  was  therein  stated  that  William  Sfwrott  Boyd 
did,  together  with  Ck)nnell,  Mark  Boyd,  Sutherland,  and  Webster, 
make  their  joint  and  several  promisscny  note  for  10,000/.  in  tiie  words 
and  figures  in  the  bill  set  forth,  and  in  respect  of  which  promissory 
note  several  judgments  were,  by  the  plaintiffs,  as  was  alleged  in  the 
bill,  recovered,  and  in  respect  of  which  judgments  several  judges' 
orders,  as  in  the  bill  alleged,  were  obtained,  and  which  judges'  orders, 
as  appeared  by  the  bill,  purported  to  charge,  as  in  the  bUl  was  alleged, 
certain  shares  in  the  Union  Bank  of  London. 

Mr,  Sluart  and  3Ir.  Charles  Webster  said,  in  support  of  the  first 
ground  of  demurrer,  that  a  public  company  was  a  company  incor- 
porated, either  by  act  of  Parliament  or  by  royal  charter,  lor  the  pur- 
pose of  carrying  on  an  undertaking  of  a  public  nature;  that  the 
Union  Bank  of  London  was  not  incorporatcKl,  nor  was  it  formed  for 
the  purpose  of  carrying  on  an  undertaking  of  a  public  nature,  but 
that  it  was  a  mere  pnvate  banking  copartnership ;  and,  therefore, 
the  shares  in  it  were  not  chargeable  under  the  14th  section  of  the 
1  &  2  Vict  c.  110. 

Mr.  Bet/iellj  Mr.  W.  M.  JameSj  and  Mr.  WilleSy  in  support  of  the 
biU,  referred  to  7  Geo.  4,  c  46,  1  &  2  Vict  c.  110,  and  7  &  8  Vict 
c  113,*  and  said  that,  in  the  view  of  the  legislature,  every  company 
was  a  public  company  of  which  the  capital  was  divided  mto  shares 
transferable  without  the  consent  of  all  the  members  of  the  compan^y 
which  might  sue  and  be  sued  in  the  name  of  one  of  its  public  offi- 
cers ;  and  which  made  returns  from  which  the  names  and  places  of 
abode  of  its  members,  and  the  state  of  its  affairs,  might  be  ascer- 
tained ;  and  that  the  Union  Bank  of  London  had  ail  those  element 

1  The  sections  of  these  acts,  relevant  to  the  question  raised  by  the  demimrer  (or 
want  of  equity,  are  fhlly  stated  m  the  judgment 
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of  publicity,  and  therefore  it  was  a  public  company ;  and  the  shares 
in  it  were  chargeable  under  the  14th  section  of  the  1  &  2  Vict  c.  110, 
They  cited  Graham  v.  Cannellj  19  Law  J.  Rep.  (n.  s.)  Exch.  361. 

Mr.  Stuart  replied. 

The  Vice  Chancellor.  The  main  question  in  this  case  is,  whether 
the  Union  Bank  of  London  is  a  public  company  within  the  1  &  2 
Vict  c,  110,  s.  14.  By  that  section  it  is  enacted  that,  if  any  person 
against  whom  any  judgrpent  shall  have  been  entered  up  in  any  of  her 
majesty's  superior  courts  at  Westminster  shall  have  any  government 
stocks,  funds,  or  annuities,  or  any  stock  or  shares  of  or  in  any  public 
company  in  England  ^whether  incorporated  or  not)  standing  in  his 
name  in  his  own  rignt,  or  in  the  name  of  any  other  person  in 
trust  for  him,  it  shall  be  lawful  for  a  judge  of  one  of  the  superior 
courts,  on  the  application  of  any  judgment  creditor,  to  order  that  such 
stock,  funds,  annuities,  or  shares,  or  such  of  them  or  such  part  thereof 
respectively  as  he  shall  think  fit,  shall  stand  charged  with  the  pay- 
ment of  the  amount  for  which  judgment  shall  have  been  so  recov- 
ered, and  interest  thereon,  and  such  order  shall  entitle  the  judgment 
creditor  to  all  such  remedies  as  he  would  have  been  entitled  to  if  such 
charge  had  been  made  in  his  favor  by  the  judgment  debtor.  The 
present  bill  was  filed  by  Patrick  Macintyre,  the  secretary  of  the  United 
Kingdom  Life  Assurance  Company,  on  behalf  of  the  company,  and 
also  by  certain  other  gentlemen  who  are  trustees  of  the  properly  of 
that  company,  which  was  established  by  a  private  act  of  Parliament 
passed  in  the  4  WilL  4. 

The  statement  in  the  bill  is  that  a  certain  promissory  note,  dated 
in  November,  1845,  was  made  by  John  Connell,  Mark  Boyd,  John 
William  Sutherland,  (jreorge  Webster,  and  William  Sprott  Boyd, 
and,  by  them,  given  to  the  former  trustees  of  the  society,  to  secure  a 
sum  of  10,000/.  due  firom  them  to  the  insurance  office ;  and  that  the 
note  was  not  paid,  and  an  arrear  of  interest  accrued  due  thereon. 
The  bill,  therefore,  is  filed  by  the  secretary  of  the  insurance  company 
and  the  trustees  of  that  company  as  the  holders  of  the  promissory 
note ;  and  it  states  that  there  is  a  certain  public  company  called  the 
Union  Bank  of  London,  established  in  the  year  1839,  for  the  purpose 
of  carrying  on  the  business  of  bankers  or  of  banking  upon  the  terms 
and  subject  to  the  covenants,  rules,  regulations  and  provisions  con- 
tained in  a  certain  indenture  or  de»d  of  settlement  dated  the  5th  of 
April,  1839,  &c.,  &c     And  it  prays,  &c. 

The  defendant,  Connell,  who  is  the  holder  of  four  hundred  shares 
in  the  Union  Bank  of  London,  heis  demurred  to  the  bill  in  this 
way,  &c.,  &c. 

Now,  that  being  the  state  of  the  record,  the  question,  as  I  stated 
before,  is,  whether  the  Union  Bank  of  London  is  a  public  company 
within  the  statute  of  Victoria  which  I  have  referred  to. 

The  real  difficulty  which  arises  on  this  subject  is,  that  the  statute 
speaks  of  a  public  company,  whether  incorporated  or  not,  as  being 
something  known  to  the  law,  that  is,  as  if  it  were  something  that» 
VOL.  in.  22 
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when  mentioned,  a  court  could  be  able  to  say,  ex  cathedra^  "  This  is 
or  is  not  a  public  company ; "  there  being,  in  truth,  no  such  legal 
term  known  as  a  public  company  not  incorporated.  Then  the  ques- 
tion is,  there  being  no  legal  meaning  to  the  term,  "  public  company," 
How  are  the  courts  to  interpret  that  term? — because  it  would  be 
very  improper  to  say  that  the  legislature  has  used  words  that  could 
have  no  meaning;  and,  therefore,  we  must  find  out,  as  well  as  we 
can,  what  meaning  is  to  be  attributed  to  the  words.  And  that  must 
be  ascertained  by  discovering  what  the  state  of  the  law  was,  in 
respect  of  companies,  at  the  time  of  the  passing  of  the  act  of  the  1 
&  S  Vict. ;  because  it  must  be  with  reference  to  the  then  state  of  the 
law  that  the  question  is  to  be  determined,  and  not  by  the  state  of  the 
law  at  any  subsequent  period,  although,  perhaps  what  passed  subse- 
quently may  enable  us  to  interpret,  in  some  degree,  the  langua^ 
used  by  the  legislature  upon  a  prior  occasion ;  but  it  cannot,  of  itself, 
give  us  the  meaning. 

Now  it  appears  to  me,  having  looked  at  the  matter  with  some 
care,  that  there  were  only  two  classes  of  companies  to  which,  by  possi- 
bility, at  that  time,  the  expression,  ^  public  company  not  incorporated,** 
could  apply.  What  was  the  state  of  the  law  at  that  time  i  In  the 
first  place,  there  was  the  statute  of  the  7  Greo.  4,  c.  46,  for  the  better 
regulating  copartnerships  of  certain  bankers  in  Eneland.  It  is  well 
known  that,  prior  to  that  act,  nowhere  within  her  majesty's  dominions, 
at  all  events  nowhere  in  England,  could  more  than  six  persons  asso- 
ciate together  for  the  purpose  of  carryine;  on  the  banlang  business. 
The  Bank  of  England  were  interested  m  sustaining  that  privilege 
upon  their  part  They  had  advanced  large  sums  of  money  to  the 
government ;  and  their  remuneration,  in  part,  was  that  they  were  to 
have  a  monopoly  in  banking,  except  where  tl\pre  should  not  be  more 
than  six  partners.  But  that  monopoly  was  restricted,  in  the  first  in- 
stance, by  the  act  to  which  I  have  alluded,  the  7  Geo.  4,  c  46,  which 
enabled  partnerships  consisting  of  more  than  six  members  to  carry 
on  the  business  of  bankers,  provided  only  they  carried  it  on  sixty-five 
miles  or  upwards  from  London;  and  provided  they  carried  it  on 
under  the  restrictions  and  in  the  manner  provided  by  that  act  of  Par- 
liament, which  were,  that  they  should  make  regular  returns  of  the 
names  of  all  the  parties  to  the  stamp-office.  That  list  was  to  be 
amended,  from  time  to  time,  when  a  transfer  of  the  shares  took 
place;  and  they  were  to  return  to  the  stanip-office  the  names  of 
two  or  more  persons,  to  be  called  the  public  officers  of  the  bank ;  and 
parties  having  claims  upon  the  bank  were  not  to  sue  the  bank  as  a 
partnership,  according  to  the  ordinary  rule  of  common  law,  but  were 
to  sue  the  public  officers  instead ;  and  those  public  officers  were,  for 
the  purposes  of  the  act,  to  represent  the  company.  On  the  other 
hand,  if  the  copartners  had  any  claims  against  third  parties,  they 
were  to  sue,  not  in  the  ordinary  mode  in  which  partnerships,  inde- 
pendent of  that  act,  would  sue,  but  by  their  public  officers ;  and  the 
effect  of  a  judgment  against  the  public  officer  was,  that  you  might 
take  out  execution  under  it  against  the  partnership  and  every  member 
of  it.     Now  that  act  was  in  force  at  the  time  of  the  passing  the  1  & 
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2  Vict  c.  110.  In  the  year  1833,  the  3  &  4  Will  4,  c.  98,  was  passed, 
and,  by  it,  banking  copartnerships  consisting  of  more  than  six  mem- 
bers were  permitted  to  carry  on  business  in  London  or  within  sixty- 
five  miles  of  it,  on  certain  terms.  Now  let  us  see  whether  there  were 
any  other  companies  to  which  the  language  of  the  1  &  2  Vict  c. 
110,  can  be  held  to  apply.  There  certainly  was  one  other  class  of 
trading  companies,  because,  by  the  act  which  was  passed  in  1837, 
namely,  the  7  Will.  4,  and  1  Vict  c.  73,  intituled,  "  An  Act  for  better 
enabling  her  majesty  to  confer  certain  powers  and  immunities  on 
trading  and  other  companies,"  power  was  given  to  the  crown  not  to 
incorporate  partnerships,  but  to  grant  them  privileges  which  by  com- 
mon law  would  not  be  granted,  namely,  to  trade  under  liabilities  to  a 
certain  degree  restricted.  The  principal  provisions  of  that  act  are 
these :  The  second  section  enacts  that  it  shall  be  lawful  for  her  majes- 
ty, by  letters  patent,  to  grant  to  any  company  or  body  of  persons 
associated  together  for  any  trading  or  other  purposes,  although  not 
incorporated  by  such  letters  patent,  any  privileges  or  privilege  which, 
according  to  the  rules  of  the  common  law,  it  would  be  competent 
to  her  majesty  to  grant  to  any  such  company  or  body  of  persons  in 
and  by  any  charter  of  incorporation.  The  next  section  is :  "  And  be 
it  enacted  that,  in  any  such  letters  patent  so  to  be  granted  as  afore- 
said by  her  majesty  to  any  such  company  or  body  of  persons  so 
associated  as  aforesaid,  but  not  incorporated,  it  shall  and  may  be  law- 
ful, in  and  by  such  letters  patent,  either  expressly  or  by  a  general  or 
special  reference  to  this  act,  to  provide  and  declare  that  all  suits  and 
proceedings,  whether  at  law,  in  equity,  or  in  bankruptcy  or  sequestra- 
tion, or  otherwise  howsoever,  as  well  in  Great  Britain  and  Ireland  as 
in  the  colonies  and  dependencies  thereof,  by  and  on  behalf  of  such 
companies  or  body,  or  any  person  or  persons  as  trustee  or  trustees  for 
such  company  or  body',  against  any  person  or  persons  whether  bodies 
politic  or  others,  and  whether  members  or  not  of  such  company  or 
body,  shall  be  commenced  and  prosecuted  in  the  name  of  one  of  the 
two  officers  for  the  time  being  appointed  to  sue  and  be  sued  on  be- 
half of  such  company  or  body,  and  registered  in  pursuance  of  the 
directions  of  such  appointment  and  registration  respectively  herein- 
after contained ;  and  that  all  suits  and  proceedings,  whether  at  law  or 
in  equity,  by  or  on  behalf  of  any  person  or  persons,  whether  bodies 
politic  or  others,  and  whether  or  not  members  of  such  company  or 
body,  shall  be  commenced  and  prosecuted  against  one  of  such  offi- 
cers, or,  if  there  shall  be  no  such  officer  for  the  time  being,  then 
against  any  member  of  such  company  or  body :  provided  neverthe- 
less that  nothing  in  this  act  or  in  such  letters  patent  contained  or  to 
be  contained  shall  prevent  the  plaintiff  from  joining  any  member  of 
such  company  or  body,  with  such  officer,  as  a  defendant  in  equity, 
for  the  purpose  of  discovery  or  in  case  of  fraud."  The  4th  section 
is :  ^'  And  be  it  enacted  that  it  shall  and  may  be  lawful,  in  and  by 
such  letters  patent  so  to  be  granted  to  any  such  body  or  company  as 
afores&ud,  to  declare  and  provide  that  the  members  of  such  company 
or  body,  so  associated  as  aforesaid,  shall  be  individually  liable,  in 
their  persons  and  property,  for  the  debts,  contracts,  engagements  and 
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liabilities  of  such  company  or  body,  to  such  extent  only  per  share,  as 
shall  be  declared  and  limited  by  such  letters  patent ;  and  the  mem- 
bers of  such  company  or  body  shall,  accordingly,  be  individually 
liable  for  such  debts,  contracts,  engagements  and  liabilities  respec- 
tively, to  such  extent  only  per  share  as,  in  such  letters  patent,  shall  be 
declared  and  limited ;  such  liability,  nevertheless,  to  be  enforced  in 
such  manner  and  subject  to  such  provisions  as  are  hereinafter  con- 
tained." Then  the  5th  section  says,  "  And  be  it  enacted  that  every 
such  company  or  body  to  which  any  such  privileges  or  powers  as 
hereinbefore  mentioned  shall  be  granted  under  the  authority  of  thb 
act,  shall  be  entered  into  or  formed  by  a  deed  of  partnership  or  asso- 
ciation, or  an  agreement  in  writing  of  that  nature ;  and  the  under- 
taking shall,  by  such  deed  or  agreement,  be  divided  into  a  certain 
number  of  shares  to  be  there  specified;  and  in  such  deed  or  agree- 
ment, or  in  some  schedule  thereto,  there  shall  be  set  forth  the  name 
or  style  of  the  said  company  or  body,  the  names  or  styles  of  the 
members  of  the  said  company  or  body,  the  date  of  the  commence- 
ment thereof,  the  business  or  purpose  for  which  the  said  company  or 
body  is  formed,  and  the  principal  or  only  place  for  carrying  on  such 
business ;  and,  in  such  deed  or  agreement,  there  shall  also  be  con- 
tained the  appointment  of  two  or  more  officers  to  sue  or  be  sued 
on  behalf  of  such  company  or  body  in  manner  hereinafter  men- 
tioned." And  then,  just  in  the  same  way  as  in  the  Bank  Act  of  the 
7  Geo.  4,  a  return  is  to  be  made,  to  certain  public  officers,  of  the 
names  and  addresses  of  the  members,  and  the  number  of  the  shares 
they  respectively  hold ;  and  that  is  to  be  renewed,  from  time  to  time, 
as  changes  take  place.  And  there  is  a  great  number  of  other  clauses, 
but  I  am  not  aware  that  it  is  necessary  to  advert  to  them  for  the 
present  purpose.  That,  therefore,  was  a  class  of  companies  not  in- 
corporated, or  which  might  come  under  the  description  of  public 
companies  not  incorporated,  which  existed  at  the  time  of  the  passing 
the  1  &  2  Vict  c.  110.  Now  those  two  classes  are,  so  far  as  I  can 
discover,  the  only  two  classes  of  companies  not  incorporated,  to 
which  the  act  of  Vict,  can,  by  possibility,  refer.  I  mean  banking 
companies  existing  under  the  7  Geo.  4,  c.  46,  and  the  subsequent  ex- 
tension of  that  act  by  the  act  passed  in  the  year  1833,  the  3  &  4 
Will.  4,  c.  98,  and  companies  associated  for  trading  or  other  purposes, 
having  letters  patent  granted  by  the  crown,  but  not  incorporated. 
And  it  seems  to  me,  if  those  were  the  only  two  classes,  that  either 
one  or  both  of  them  must  be  the  class  or  classes  to  which  the  act  of 
Vict  refers.  That  the  words,  "  public  company  not  incorporated," 
would  be  applied,  properly,  to  the  last  class,  seems  to  me  to  admit  of 
no  doubt  The  names  of  the  members  and  of  the  officers  who  are 
to  sue  and  be  sued  on  behalf  of  the  company,  the  objects  of  the  so- 
ciety, and  many  other  particulars  relating  to  it,  are  to  be  enrolled, 
and  thereby  made  public.  Therefore,  it  seems  to  me  to  be  impos- 
sible to  doubt  that  such  a  company  would  be  a  public  company  not 
incorporated  within  the  meaning  of  the  act  of  Vict  Then  the  ques- 
tion is,  whether  there  is  any  real  distinction,  whatever,  between  that 
which  I  assume  must  be  taken  to  be  a  public  company  not  incoipo- 
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rated  within  the  meaning  of  the  act  of  the  1  &  2  Vict,  and  a  bank- 
ing company  acting  under  the  law  that  was  then  in  force,  namely, 
the  7  Geo.  4,  c.  46,  and  the  3  &  4  Will.  4,  c.  98.  I  see  no  real  dis- 
tinction between  the  two.  It  is  true  that  the  banking  company  was 
not  a  banking  company  carrying  on  its  operations  under  the  provis- 
ions of  a  charter  or  letters  patent  not  incorporating  them ;  but  all  the 
attributes  of  publicity  appear  to  me  to  exist  as  well  in  the  one  case 
as  in  the  other.  The  names  of  the  members  are  all  enrolled,  with 
their  addresses,  and  every  transfer  of  interest  is  enrolled ;  and  the 
company  is  to  sue  and  be  sued  by  public  officers  just  in  the  one  case 
as  in  the  other,  and  it  seems  to  me  that,  in  the  absence  of  a  legal 
definition,  I  must  treat  the  one  case  to  be  just  the  same  as  the  other; 
that  that  which  was  the  attribute  of  publicity  in  a  trading  company 
qtiasi  incorporated  under  the  statute  of  the  7  Will  4,  and  1  Vict  c.  73, 
was  the  attribute  of  publicity  in  the  case  of  a  banking  partnership. 
In  my  opinion  the  two  cases  are  undistinguishable ;  and  the  one  being, 
as  I  assume  it  must  be  taken  to  be,  within  the  meaning  of  the  act  of 
the  1  &  2  Vict,  the  other  must  be  taken  to  be  so  likewise. 

It  does  not  appear  that  in  the  case  of  banking  companies  it  is 
at  all  necessary  that  their  capital  should  be  divided  into  shares,  al- 
though with  respect  to  companies  qtiasi  incorporated  under  the  7 
Will.  4,  and  1  Vict,  it  is  necessary  that  their  capital  should  be  divided 
into  shares,  and  should  be  transferable.  But,  in  point  of  fact,  the 
capital  of  the  Union  Bank  of  London  is  divided  into  shares.  I  do 
not,  however,  think  I  can  hold  the  Union  Bank  of  London  to  be  a 
public  company  within  the  meaning  of  the  1  &  2  Vict,  merely  bo- 
cause  its  capital  is  divided  into  shares.  In  my  opinion  it  would  have 
been  a  public  company  if  its  capital  had  not  been  so  divided; 
because  the  attributes  of  publicity  would  exist,  namely,  the  return  of 
the  names  and  places  of  abode  of  the  members  from  time  to  time, 
and  of  the  officers  appointed  to  sue  and  be  sued  on  behalf  of  the 
company. 

There  was  another  ground  that  was  relied  upon  as  showing  that 
this  was  a  public  company,  which  I  confess  I  do  not  pay  much  atten- 
tion to.  It  was  this :  that  the  Joint-stock  Companies  Registration 
Act,  7  &  8  Vict  c.  110,  defines  a  joint-stock  company  to  be  a  com- 
pany, the  shares  in  which  are  transferable  without  the  express  con- 
sent of  all  the  members ;  and  it  was  said  that  this  company  is  a 
joint-stock  company  according  to  that  definition ;  and  so  I  think  it 
is ;  but  I  do  not  rely  upon  that,  I  advert  to  it  merely  to  show  that  the 
observation  did  not  escape  me. 

Then,  a  minor  objection  that  was  raised  was  this:  the  statutes 
about  bankers  are  confined  to  banking  copartnerships  carrying 
on  their  business  in  England;  and  it  was  said  that,  upon  a  de- 
murrer, it  must  appear  that  this  W£ls  a  banking  company  carrying  on 
its  business  in  England,  and  that  there  is  no  averment  in  the  bill  to 
that  effect  Now,  that  objection,  I  should  be  very  much  inclined  to 
say,  would  be  a  good  objection  and  would  be  fatal,  if  it  were  not  dis- 
coverable, from  the  bill,  that  this  banking  company  is  carrying  on  its 
business  in  England.  I  do  not  allude  to  its  being  called  the  Union 
22* 
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Bank  of  L#ondon.  That  does  not  necessarily  import  that  it  is  cany- 
ing  on  its  business  in  England ;  for  there  may  be  a  bank  in  GHasgow 
pr  Dublin  calling  itself  the  Union  Bank  of  London.  But  does  it  not 
appear  clear  that  it  is  not  only  called  the  Union  Bank  of  London, 
but  that  it  carries  on  its  business  in  England  ?  I  think  it  does,  and 
for  this  reason  :  by  the  47th  section  of  the  7  &  8  Vict  c.  113,  which 
is  an  Act  to  regulate  Joint-stock  Banks  in  England,  it  is  provided 
that,  after  the  passing  of  this  act,  every  company  of  more  than  six 
persons  established,  on  the  6th  of  May,  1844,  for  the  purpose  of 
carrying  on  the  trade  or  business  of  bankers  within  the  distance  of 
sixty-five  miles  from  London  and  not  within  the  provisions  of  this 
act,  shall  have  the  same  powers  and  privileges  of  suing  and  being 
sued  in  the  name  of  any  of  the  public  officers  of  such  copartnership 
as  the  nominal  plaintifi*,  petitioner,  or  defendant  on  behalf  of  such 
copartnership,  and  that  all  judgments,  decrees,  and  orders  made  and 
obtained  in  any  suit,  may  be  enforced  in  like  manner  as  is  provided 
with  respect  of  such  companies  carrying  on  the  said  trade  or  business 
at  any  place  in  England  exceeding  the  distance  of  sixty-five  miles 
from  London  under  the  provisions  of  the  7  Greo.  4,  a  46,  provided 
they  make  out  and  deliver,  to  the  commissioners  of  stetmps  and  taxes, 
the  accounts  and  returns  required  by  the  last-mentioned  act.  And 
the  bill  contains  this  averment :  That  the  Union  Bank  of  London, 
immediately  upon  the  passing  of  the  act  of  the  7  &  8  Vict,  intituled, 
"  An  Act  to  regulate  Joint-stock  Banks  in  England,"  that  is  to  say, 
in  the  year  1844,  availed  itself  of  the  provisions  of  that  act,  whereby 
k  was  provided,  &c.,  referring  to  the  clause  in  question.  Now  they 
could  not  avail  themselves  of  the  provisions  of  that  act  unless  they 
were  a  banking  company  carrying  on  business  within  sixty-five  miles 
of  London ;  and,  therefore,  that  objection  cannot  prevail 

I  have  now  disposed  of  the  demurrer  on  the  record,  so  far  as  it  is 
a  demurrer  for  want  of  equity. 

Then  the  demurrer  goes  on  to  allege,  in  substance,  that  William 
Sprott  Boyd,  who  was  one  of  the  co-makers  of  the  note,  was  a  neces- 
sary party  to  the  suit  I  think  that  is  wholly  untenable ;  because, 
upon  looking  at  the  32d  general  order  of  August,  1841,  it  seems  as 
if  it  were  made  with  reference  to  this  very  case.  It  says  that  where 
several  persons  are  liable  to  the  plaintiff,  the  plaintiff  may  proceed 
against  one  or  more  of  them  as  he  may  think  fit;  therefore,  that  dis- 
poses of  the  only  other  ground  of  demurrer  on  the  record. 


March  4  and  5, 1851.  The  defendants  assigned  a  third  cause  of 
demurrer  ore  terms,  which  renders  a  further  statement  of  the  contents 
of  the  bill  necessary. 

The  bill  alleged  that  the  Union  Bank  of  London  pretended  that 
CJonnell,  Webster  and  Mark  Boyd  were  justly  and  tnily,  within  the 
true  intent  and  meaning  of  the  provisions  of  tne  deed  of  settlement, 
respectively  indebted  to  the  bank,  in  sums  of  money  exceeding  the 
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values  of  their  respective  shares ;  and  that,  in  respect  of  such  debtj 
the  bank  was  entitled  to  have  a  lien  or  charge  on  such  shares  respec- 
tively ;  but  the  plaintiffs  charged  the  contrary  thereof  to  be  true,  and 
that,  although  there  was  some  debt  due  to  the  said  company  from 
Connell,  Webster  and  Mark  Boyd,  yet  the  same  was  a  debt  due  from 
all  of  them,  and  from  a  great  number  of  other  persons,  shareholders 
in  the  bank,  and  others ;  and  the  banking  company's  debt  was  amply 
secured  by  the  shares  of  such  other  persons,  and  by  other  securities 
for  the  same  debt  which  the  company  held ;  and  so  it  would  appear 
if  the  defendants  would  set  forth  what  the  debt  or  debts  was  or  were 
in  respect  of  which  the  said  company  claimed  such  lien  on  the  said 
shares  respectively,  and  how  and  in  what  character,  and  under  what 
drcnmstances  the  same  was  or  were  contracted ;  and,  in  particular, 
whether  the  same  was  or  were  due  or  alleged  to  be  due  from  them, 
Connell,  Webster  and  Mark  Boyd  respectively,  individually,  or  from 
them  as  members  of  any  firm,  company  or  partnership,  or  jointly  with 
any  other  individual  or  individuals ;  and  how  the  said  banking  com- 
pany alleged  that  the  said  lien  arose  or  was  created ;  and  also  what 
other  persons  or  person  the  said  banking  company  had  liable  to  it  for 
such  debts  or  debt,  and  what  securities  or  security,  liens  or  lien,  it 
held  for  the  same. 

And  the  bill  prayed  that  the  directors  of  the  bank  might  be  ordered 
to  sell  the  shares  of  Connell,  Webster  and  Mark  Boyd  in  the  bank, 
and  to  pay  over  the  proceeds  or  so  much  as  might  be  required,  in  or 
towards  satisfaction  of  the  debt  due  to  the  plaintiffs ;  and,  if  it  should 
appear  that  the  banking  company  had  any  lien  or  charge  upon  the 
said  shares  or  any  of  them,  prior  to  the  plaintiffs'  charge  thereon,  then 
that  an  account  might  be  taken  of  what  was  so  due  to  them  ;  and 
that  proper  directions  might  be  given  for  the  satisfaction  thereof  out 
of  the  said  shares,  and  out  of  or  by  means  of  the  other  securities 
held  by  them,  or  for  enabling  the  plaintiffs  to  pay  to  the  banking 
company  the  amount  of  such  charge,  and  to  have  assigned  to  them 
thereupon,  the  said  several  securities  held  by  the  banking  company 
for  the  same ;  and  that  proper  directions  might  be  given  for  marshal- 
Kng  the  said  securities,  so  as  to  give,  to  the  plaintiffs,  the  benefit  of 
their  said  charge  upon  the  said  shares. 

The  cause  of  demurrer  assigned  ore  tenus  was  that  the  persons 
who  were  liable  to  the  banking  company,  or  had  given  securities  to 
it  fcjr  the  debt  due  from  Connell,  Webster  and  Mark  Boyd,  were 
necessary  parties,  but  were  not  made  parties  to  the  bill. 

Mr.  Bethell  and  Mr.  James  said  that  the  demurrer  ore  terms  could 
not  he  sustained :  First,  because  the  bill  alleged  that  the  debt  due  to 
the  bank  from  Connell,  Webster  and  Mark  Boyd  was  amply  secured 
on  other  property  than  the  shares  of  those  defendants  in  the  bank, 
and  it  merely  sought  to  compel  the  banking  company  to  have  recourse 
to  that  other  property  for  payment  of  the  debt  owing  to  them  by 
Cornell,  Webster  and  Mark  Boyd,  and  to  leave  untouched  the  bank 
shares  of  those  defendants,  which  were  the  only  property  that  the 
plaintiffs  could  have  recourse  to  for  payment  of  the  debt  due  to  them ; 
Aldrich  v.  Cooper y  8  Ves.  382,  391,  where  Lord  Eldon  said,  "But  the 
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court  has  said,  and  the  principle  is  repeated,  venr  distinctly,  in  The 
AUomey  General  v.  Tyndai^  that,  if  a  creditor  has  two  funds,  the 
interest  of  the  debtor  shall  not  be  regarded,  but  the  creditor  having 
two  funds  shall  take  to  that  .which,  paying  him,  will  leave  another 
fund  for  another  creditor;"  secondly,  because  the  bill  sought  to  dis- 
cover who  the  persons  alles^ed  to  be  necessary  parties  were;  and, 
therefore,  it  would  be  absurd  to  allow  a  demurrer  because  those  per- 
sons were  not  made  parties ;  and,  thirdly,  because  Ck)nnell,  the  debtor, 
and  not  the  bank,  was  the  demurring  party,  and  it  did  not  lie  in  his 
mouth  to  make  the  objection  for  want  of  parties. 

Mr.  Stuart  said  that  the  bill  did  not  allege  that  the  plaintiffs  did 
not  know  who  the  persons  alleged  to  be  necessary  parties  were ;  and 
that  Connell  was  as  much  entitled,  as  the  bank  was,  to  make  the 
objection  for  want  of  parties. 

The  Vice  Chancellor.  This  objection  for  want  of  parties  seemed 
to  me  at  first  to  be  a  valid  one ;  and  the  more  I  have  considered  it, 
the  more  weight  it  has  seemed  to  have,  and  my  final  impression  is 
that  it  must  prevail  Three  answers  were  given  to  it,  two  by  Mr. 
Bethell,  and  one  by  Mr.  James.  Mr.  Bethell's  first  answer  was  that 
the  plaintiffs  sought  to  take  from  the  banking  company  only  one  of  the 
funds  on  which  the  debt  due  to  them  from  Connell,  Webster  and  Mark 
Boyd  was  charged,  they  having  other  ample  security  for  it.  The  plain- 
tifls,  however,  cannot  touch  any  portion  of  the  security  until  they  have 
paid  the  debt.  If  the  company  held  security  to  the  amount  of  a  million, 
the  plaintiffs  could  not  touch  a  farthing  of  it  without  satisfying  the  debt 

It  seems  to  me,  too,  that  the  account  prayed  for  cannot  be  taken 
in  the  absence  of  the  persons  who  are  aUeged  to  be  necessary  parties. 
What  is  asked  is,  that  if  it  shall  appear  that  the  banking  company 
have  any  lien  or  charge  upon  the  shares  of  Connell,  Webster  and 
Boyd,  prior  to  the  plaintiffs'  charge  thereon,  then  that  an  account  may 
be  taken  of  what  is  so  due  to  them.  I  do  not  know  why  the  bill 
says,  "  if  it  shall  appear,"  because  it  alleges  that  they  have  a  charge 
on  the  shares.  And  then  it  asks  that  proper  directions  may  be  given 
for  the  satisfaction  thereof  out  of  the  said  shares  and  out  of  or  by 
means  of  the  other  securities  held  by  them,  or  for  enabling  the  plain- 
tiffs to  pay  to  the  company  the  amount  of  such  charge,  and  to  have 
assigned  to  them,  thereupon,  the  said  several  securities  held  by  the 
said  banking  company  for  the  same,  and  that  proper  directions  may 
be  given  for  marshalling  the  said  securities,  so  as  to  give  the  plaintififs 
the  benefit  of  their  charge  upon  the  said  shares.  The  bill,  therefore, 
so  far  as  it  prays  this  relief,  is  a  bill  by  a  second  incumbrancer  to 
redeem  the  first  (which  he  would  have  a  right  to  do)  and  to  have  all 
the  securities  held  by  the  first  incumbrancer  assigned  to  him.  But 
that  cannot  be  done  without  having  the  persons,  who  gave  those 
securities,  before  the  court 

I  shall  now  advert  to  Mr.  James's  answer  to  the  objection,  whicJi 
was  that,  as  Connell  was  one  of  the  debtors,  he  was  not  at  liberhr  to 
make  the  objection.  I  think,  however,  that  what  Mr.  Stuart  said  is 
quite  correct;  namely,  that  Connell  and  every  other  person  who  is 
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interested  in  the  account  is  at  liberty  to  make  the  objection ;  because 
he,  as  well  as  they,  has  a  right  to  have  the  account  taken  so  that  it  may 
bind  all  parties,  and  conclude,  forever,  all  matters  arising  out  of  it 

The  only  other  point  that  remains  to  be  -considered  is  Mr.  Bethell's 
second  answer  to  the  objection,  which  was  that  the  bill  contained  a 
charge  for  the  purpose  of  discovering  who  the  persons  alleged  to  be 
necessary  parties  are.  I  think  that  if  the  bill  had  alleged  that  the 
plaintiffs  did  not  know  who  those  persons  were,  the  demurrer  would 
not  have  held,  but  it  makes  no  such  suggestion ;  and  therefore,  the 
discovery  is  sought  not  to  enable  the  plaintiffs  to  supply  the  defect  of 
parties,  but  merely  as  ancillary  to  the  relief;  and  the  rule  is,  that  if  a 
plaintiff  cannot  have  the  relief,  he  cannot  have  the  discovery. 

It  appears  to  me  that  none  of  the  answers  meet  the  objection,  and 
consequently,  that  although  the  grounds  of  demurrer  on  the  record 
are  overruled,  the  ground  alleged  ore  terms  must  be  allowed. 

After  the  judgment  had  been  pronounced,  some  discussion  took 
place  with  regard  to  costs.  The  question  was  whether  no  costs  were 
to  be  given  on  either  side,  or  whether  the  plaintiffs  w^re  to  be  allowed 
the  costs  of  the  demurrer  on  the  record. 

Mr.  BetheU  referred  to  the  AMomey  General  v.  Brown^  1  Swanst 
205,  see  288,  and  Mortimer  v.  Fraser^  2  Myl.  &  Cr.  173,  and  asked  for 
leave  to  amend  the  bill  by  either  adding  parties  to  it  or  striking  out 
of  it  the  passages  which  made  the  adding  of  parties  necessary. 

Mr.  Stuart  referred  to  Newton  v.  Lord  EgTnont^  4  Sim.  547. 

The  Vice  Chancellor.  I  will  consider  this  question,  and  give  my 
opinion  on  it  to-morrow  morning. ' 

The  Vice  Chancellor.  My  first  impression  was  that,  in  a  case 
like  the  present,  where  the  causes  of  the  demurrer  stated  on  the  record 
are  disallowed,  but  the  cause  alleged  ore  terms  is  allowed,  the  practice 
was  not  to  give  costs  to  either  party ;  and  I  still  think  that  that  is  the 
more  reasonable  course  of  proceeding.  But  there  is  an  order  of  Lord 
Clarendon's,  made  just  after  the  restoration,  in  the  following  words : 
"  If  any  case  of  demurrer  shall  arise  and  be  insisted  upon  at  the 
debate  of  the  demurrer  more  than  is  particularly  alleged,  yet  the 
defendant  shall  pay  the  ordinary  costs  of  overruling  a  demurrer, 
which  is  hereby  ordered  to  be  five  marks,  if  those  causes  which  are 
particularly  alleged  be  disallowed ;  though  the  bill,  in  respect  of  the 
particulars  so  newly  alleged,  shall  be  dismissed  by  the  court"  *  And 
it  appears,  from  the  Attorney  General  v.  Brown  and  Mortir/ier  v.  Fra- 
ser,  that  the  practice*  has  been  according  to  that  order ;  and  therefore, 
I  shall  order  the  defendants  to  pay  the  costs  of  the  demurrer  on  the 
record,  as  it  is  called,  but  make  no  order  as  to  the  costs  of  the  demur- 
rer ore  tenus ;  and  I  shall  give  the  plaintiffs  leave  to  amend  their  bill, 
not  generally,  but  by  either  adding  parties,  or  making  such  alterations 
in  it  as  may  cure  the  defect  of  parties. 

1  This  order  is  contained  in  Mr.  Beames's  Collection,  p.  174. 
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Beeves   v.  Baker.^ 

March  24  and  25,  1851. 

Practice  —  DismissaL 

The  executor  of  a  deceased  defendant  cannot  move  that  the  plaintiff  should  reriTe  the  soit 
against  him  within  a  limited  time,  or  that  the  bill  should  be  dismissed,  with  costs,  against 
such  deceased  defendant ;  and  a  motion  by  an  executor  for  that  purpose  was  refused,  with 


This  was  a  motion,  on  notice  before  decree,  by  the  executor  of  the 
late  Mrs.  Lucy  Bridger,  deceased,  one  of  the  defendants,  that  the 
plaintiff  should,  within  ten  days  from  the  date  of  the  order  to  be  made 
on  the  motion,  file  a  bill  of  revivor  or  supplement  against  the  execu- 
tor, or  that,  in  default  thereof^  the  plaintiff's  bill  might  stand  dismissed 
as  against  the  said  late  defendant  Lucy  Bridger,  with  costs. 

Soundell  Palmer^  (with  whom  was  ColCj)  for  the  motion,  dted  Bur- 
neU  V.  The  Duke  of  WeUingUm,  6  Sim.  461. 

W.  W,  CoopeTj  contra,  contended  that  the  application  was  unu- 
sual, and  that  there  was  no  precedent  for  the  order  sought  The  only 
authority  on  the  subject  was  the  case  cited,  which  was  made  in  the 
absence  of  the  plaintiff,  and  in  which  no  mention  was  made  of  the 
costs.  That  even  if  that  case  could  be  considered  as  an  authority  for 
an  order  that  the  plaintiff  should  revive  within  a  limited  time,  or  in 
default  that  the  suit  might  be  dismissed,  it  clearly  was  no  authority 
for  an  order,  in  the  terms  of  the  notice,  that  the  bill  should  stand  dis- 
missed, with  costs.  The  63d  order  of  May,  1845,  provided  for  the 
case  of  a  sole  plaintiff  dying,  and  enabling  a  defendant  to  compel  his 
legal  representative  to  revive,  but  did  not  provide  for  a  case  like  the 
present    [He  cited  Smith's  Hand  Book  of  Ch.  Rrac.  259.] 

Roundell  Palmer y  in  reply,  contended  that  the  order  to  revive,  or  that 
the  suit  be  dismissed,  was  one  of  course ;  1  Dan.  Ch.  Prac  787 ;  and 
that  the  court,  havins;  jurisdiction  to  make  such  an  order,  clearly  had 
power  to  deal  with  the  costs. 

Lord  Langdale,  M.  B.  I  do  not  at  present  see  why  an  executor 
of  a  deceased  defendant  should  not  be  allowed  to  compel  the  plain- 
tiff to  revive  the  suit  It  would  be  a  great  hardship  for  an  executor 
to  be  obliged  to  stand  by  for  any  leneth  of  time  with  a  bill  of  revivor 
impending  over  him.  However,  as  there  seems  to  be  some  doubt  on 
the  practice,  I  will  cause  inquiries  to  be  made,  and  state  my  opinion 
to-morrow. 

March  25, 1851.  Lord  Langdale,  M.  B.  I  have  caused  inqui- 
ries to  be  made  as  to  the  practice  in  this  matter,  and  am  disappointed 

1  15  Jw.387. 
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in  finding  it  to  be  that  the  plaintiif  has  an  option  to  revive  or  not, 
and  the  executor  of  a  deceased  defendant  has  no  means  of  compel- 
ling liim  to  revive.  I  therefore,  with  regret,  must  decline  to  make  any 
order  on  the  motion. 


Thb  Attorney  General  t;.  The  Great  Northern  Railvitay 

Company.^ 

November  4,  5, 12,  and  13, 1850. 

Railway  Compcmy  —  Injunction  —  Sequestration. 

During  the  constraction  of  a  railway  an  Injanction  was  granted  against  the  company,  re- 
straining them  from  further  interfering  with  a  particular  road,  and  from  so  constructing  their 
works  as  to  obstmct,  impede,  or  render  less  secure  the  same  road,  or  so  as  to  hinder  or 
preTent  the  passage  of  carriages  along  the  same.  The  company  then  laid  their  perma- 
nent rails  OTcr  the  road  on  a  level,  and,  by  the  direction  or  the  commissioners  of  rail- 
ways, erected  gates  across  the  road,  for  security  of  passengers,  and,  with  the  sanction  of 
the  same  commissioners,  opened  the  line  for  pnblic  traffic ;  whereupon  the  court  ordered 
a  seqaestration  to  issae  for  breach  of  the  injunction,  and  refused  to  suspend  the  issuing 
of  process  until  an  appeal  against  the  order  could  be  heard. 

This  was  an  information  filed  by  the  attorney  general,  at  the  re- 
lation of  Mr.  Chapman,*  for  an  injunction  to  restrain  the  company 
from  interfering  with  a  public  road.  The  order  for  the  injunction  was 
made  on  the  2d  May,  1850,  and  it  restrained  the  company,  their 
agents,  workmen,  and  servants,  from  further  interfering  with  the  turn- 
pike road  leading  from  the  entrance  of  the  London  road,  at  the  south- 
eastern side  of  the  town  of  Biggleswade,  along  a  road  called  Crab 
Lane,  to  the  end  of  Sun  Street,  in  the  same  town,  being  part  of  the 
high  road  from  London  to  York,  and  from  constructing  the  works  of 
the  Great  Northern  Railway,  whereby  the  same  road  should  be  ob- 
structed, impeded,  or  rendered  less  secure  or  safe  for  the  passing  and  re- 
passing of  carriages  and  passengers  thereon  than  the  same  was  when 
first  interfered  with  by  the  company,  or  whereby  carriages  or  passen- 
gers should  be  hindeicd  or  prevented  from  passing  and  repassing  in 
the  same  way  as  they  had  been  able  to  do  theretofore.  The  com- 
pany, since  the  issuing  of  this  order,  had  laid  their  permanent  rails 
over  the  road  in  question  on  a  level,  had  erected  gates,  and  opened 
the  line  for  public  traffic. 

Bacon  and  Hamilton  Humphreys  now  moved  for  a  sequestration 
against  the  company  for  a  breach  of  the  injunction. 

Wigram^  MalinSy  and  Denisony  for  the  company,  opposed  the  mo- 
tion. They  argued  that,  in  fact,  there  had  been  no  breach  of  the  in- 
janction. They  had  applied  to  the  railway  commissioners  for  their 
certificate,  as  required  by  the  act  of  Parliament,  and  in  the  mean  time 


1  15Jur.387. 
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they  had  taken  all  the  precautions  in  their  power  to  prevent  accident 
or  damage  by  reason  of  the  railway  crossing  the  road  on  a  level 
Grates  had  been  erected,  and  every  other  proper  means  adopted,  to 
comply  with  the  spirit  of  the  order  for  the  injunction.  That  ordat 
was  made  to  prevent  the  road  being  made  impassable  or  dangerous, 
and  the  passage  of  the  public  and  the  safety  of  the  public  had  both 
been  secured,  and  that  was  sufficient  proof  that  no  actual  breach  of 
the  injunction  had  been  committed.  The  gates  had  been  so  erected 
pursuant  to  the  orders  of  the  railway  commissioners,  who  were  by  the 
law  the  competent  judges  of  what  was  necessary  for  the  safety  of  the 
public  in  such  cases.  The  concurrence  of  those  functionaries  bad 
been  thus  obtained,  and  the  relator  seemed  to  be  one  of  the  very  few 
persons  who  complained,  and  no  one  was  injured  in  any  manner. 
The  other  points  relied  on,  on  behalf  of  the  company,  are  fully  re- 
ferred to  and  commented  on  in  the  judgment. 

November  12, 1850.  Knight  Bruce,  V.  C.  The  motion,  on  the  part 
of  the  informant  and  plaintiff,  which  I  have  to  dispose  of  in  the  present 
case,  was  made  on  two  notices,  one  dated  the  31st  July  last,  and  the 
other  dated  the  29th  October  following,  and  asked  that  a  sequestra- 
tion might  issue  against  the  company,  on  the  ground  of  alleged  con- 
tempt. The  first  question  raised  by  it  is,  whether  a  breach  of  the  in- 
iunction  granted  in  the  cause  in  May  last  has  been  wilfully  commit^ 
ted  by  them ;  as  to  which  it  may  be  at  once  stated  to  be  perfectly 
clear,  that,  if  the  injunction  has  been  broken  by  them,  it  has  been  bro- 
ken wilfully,  that  is  to  say,  with  direct  and  full  notice  of  it,  and  in 
disregard  —  perhaps  it  might  be  said  in  defiance  —  of  the  plaintifi''s 
warnings  and  remonstrances.  That,  both  on  the  29th  October  and 
on  the  31st  July  last,  the  company,  by  their  agents  or  servants,  were 
obstructing  or  impeding  the  turnpike  road,  called  Crab  Lane,  ajid,  if 
not  rendering  it  less  secure  or  safe  for  the  passing  and  repassing  of 
carriages  and  passengers  on  it  than  it  was  when  first  interfered  with 
by  the  company,  were  at  least  hindering  or  preventing  carriages  or 

Eassengers  from  passing  and  repassing  in  the  same  manner  as  they 
ad  theretofore  been  able  to  pass  and  repass,  is  a  matter  free  from  doubt| 
and  a  continuance  of  the  same  course  ever  since  may  be  inferred. 

But,  nevertheless,  the  defendants  have  contended  that  the  injunc- 
tion has  not  been  broken;  their  grounds  for  that  contention  being, 
that,  as  they  say,  the  injunction  was  not  mandatory,  as  distinguish^ 
from  what  was  merely  prohibitory ;  that  their  rails,  laid,  in  fact,  on 
the  turnpike  road  in  question,  and  crossing  it,  were  so  laid  and  did 
cross  it  when  the  injunction  was  granted,  and  before  that,  whatever 
might  be  the  state  of  things  when  notice  of  the  motion,  on  which  the 
injunction  was  granted,  was  given ;  and  that  the  actual  interference 
and  intended  dealing  with  the  turnpike  road,  which  the  informatioa 
and  bill  attribute  to  the  company,  are  different  in  purpose,  different  in 
object,  different  in  manner,  from  any  actual  or  intended  dealing  with 
it  which  the  informant  and  plaintiff  alleges  to  be  in  breach  of  the 
injunction.  The  defendants  rely  also  on  certain  proceedings  by 
and  before  the  railway  oommissioners,  who  are  represented  to  have 
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directed  or  sanctioned  the  erection  of  certain  gates  complained  of, 
which  gates,  it  has  been  said,  are  essential  or  material  for  the  protec* 
tion  of  the  lives  and  limbs  of  men  and  cattle,  as  the  railway  in  its 
actual  state,  whether  by  right  or  wrong,  crosses  the  turnpike  road 
on  a  level.  Whether  the  injunction,  in  substance  and  effect,  con- 
tained any  thing  mandatory,  as  distinguished  from  what  was  pro- 
hibitory, I  do  not  think  it  necessary  to  decide,  and  I  decline  stating 
any  opinion ;  nor  need  I  say  whether  the  informant  and  plaintiff  is 
entitled  on  this  motion  to  refer  to  the  state  of  things  which  existed 
when  the  notice  of  motion  was  given  upon  which  the  injunction  was 
granted,  as  distinguished  from  the  state  of  things  existing  when  it 
was  actually  granted ;  for  when  it  was  granted,  the  rails  were,  as  I 
understand  the  facts,  used  only  for  purposes  connected  with  the  con- 
struction of  the  railway,  and  not  for  the  conveyance  of  passengers  or 
goods  —  not  for  what  in  the  language  of  the  business  is  called 
"  traffic ; "  but  the  railway  having  been  open  for  public  use  in  August 
of  the  present  year,  the  company  have  since  employed  the  rails  in 
question  for  purposes  exceeding,  and  in  a  sense  differing  from,  those 
for  which  they  previously  employed  them ;  and  it  is,  I  think,  clear 
that  obstruction  or  impediment  to  the  free  use  of  the  turnpike  road  is 
thus  caused  to  a  greater  extent — an  extent  materially  greater  —  than 
at  the  time  of  granting  the  injunction,  and  in  a  sense  differently,  and 
this  independently  of  the  gates,  that  is  to  say,  as  the  case  would  be 
even  if  those  gates  were  removed.  But  the  gates,  however  necessary 
or  valuable  they  may  be  —  and  very  likely  they  are  —  for  the  purpose 
of  protecting  life  and  limb  against  the  proceedings  and  conduct  of 
the  company  and  their  agents,  do,  as  it  appears  to  me,  in  the  sense 
in  which  plainly  the  words  "obstructed,"  "impeded,"  and  "  hindered  •* 
are  used  in  the  injunction,  obstruct  the  turnpike  road  in  question ; 
do  create,  in  the  clearest  and  most  direct  manner,  such  an  impedi* 
ment  and  hinderance  as  the  injunction,  whichever  way  considered^ 
bas  plainly  forbidden ;  and  those  gates  at  least  are  certainly  within 
the  cognizance  of  the  court  on  the  present  occasion,  and  would  be  so 
were  the  motion  of  the  29th  of  October  out  of  the  case.  If  it  be 
said,  as  it  has  been,  that  the  effect  of  removing  the  gates  would  be  to 
create  a  state  of  general  danger,  the  answer  is,  that  the  railway  ought 
to  be  stopped,  inasmuch  as  it  is  passing  illegally  across  a  road,  the 
right  over  which  it  is  the  office  of  this  suit  to  protect 

With  respect  to  the  argument  grounded  on  the  language  of  the 
information  and  bill,  it  may  possibly,  though  it  does  not,  in  my 
opinion,  furnish  a  reason  for  varying  the  injunction ;  but  upon  the 
question,  whether  the  injunction  has  been  broken,  it  seems  to  me  to 
have  no  place.  The  injunction  prohibited,  not  merely  obstruction 
of  any  particular  kind  —  not  obstruction  with  any  particular  object 
merely  —  but  obstruction  and  impediment.  A  man  has  a  right  of 
way,  his  neighbor  obstructs  it  wrongfully,  and  this  for  a  purpose 
declared,  and  in  a  particular  manner,  the  purpose  and  manner  being, 
as  to  the  person  entitled  to  the  right  of  way,  of  secondary  or  imma- 
terial consideration,  the  mere  obstruction  being  that  about  which  he 
cares  and  is  concerned,  not  because  it  is  with  this  view  or  that,  or  ill 
VOL.  iiL  23  r^         ] 
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one  form  or  another,  but  because  it  is  an  obstruction.  Thereupon 
he  obtains  an  injunction,  not  against  an  obstruction  actuatea  or 
flhaped  thus  or  thus,  but  against  obstruction.  Upon  this  the  ag- 
j^ssor,  finding  it  convenient  to  interfere  illegally  with  the  right  of 
way  for  some  other  purposes,  to  obstruct  it  wrongiiiUy  for  some  other 
object,  and  to  create  a  wrongful  obstruction  in  a  new  shape,  does  it, 
and  then  insists  that,  by  the  change  of  shape  and  purpose,  he  is  clear 
of  the  injunction.  This  is  an  attempted  view  of  the  law,  which  is 
not  wholly  perhaps  new,  but,  whether  new  or  old,  is  one  which  I 
must  decline  adopting. 

With  respect  to  the  railway  commissioners,  I  assume  that  they 
iMinctioned  the  opening  of  the  railway  in  August  for  public  use,  and 
did  so  upon  the  condition  that  the  defendants  should  erect  the  gates 
already  mentioned.  But  if  the  commissioners  could,  by  any  order 
or  act  of  theirs,  have  rendered  the  defendants'  present  use  of  the  turn- 
pike road,  or  mode  of  dealing  with  it,  lawful  against  the  rights  and 
interests  which  it  is  the  object  of  this  suit  to  {protect,  they  have  not 
been  proved  to  have  done  so,  or  to  have  professed  or  intended  to  do 
$o»  My  impression  is,  that  the  case  before  me  is  not  in  the  least 
(jlegree  affected  by  any  thing  that  they  appear  to  have  done.  Giving 
no  opinion,  therefore,  as  to  the  extent  of  their  powers,  I  think 
that  the  part  of  the  case  concerning  them  may  be  dismissed  from 
consideration.  It  appears  plain  to  me,  that  the  company  have 
broken  the  injunction  in  letter  and  in  spirit,  that  they  had  done  so 
contemptuously,  and  that  they  must  be  taken  as  still  pursuing  the 
«iame  course. 

Then  comes  the  question,  what,  if  any  thing,  the  court  ought  to 
do  in  consequence ;  because  it  does  not  necessarily  follow  that  the 
process  asked  must  issue.  It  is  upon  the  defendants,  however,  to  make 
a  case  to  exempt  them  from  it ;  and  perhaps,  if  they  had  shown  their 
proceedings  not  to  be  plainly  and  clearly  illegal  —  I  mean  illegal 
mdependently  of  any  question  of  contempt  —  or  bad  satisfied  the 
court  that  the  injunction  ought  not  to  have  been  granted  at  all,  or 
ought  to  be  dissolved,  discharged,  or  put  into  a  shape  more  favoniUe 
to  them  than  it  is ;  or  had  stated  that  they  had  appealed  from  it,  or 
from  the  order  granting  it,  or  intended  to  do  so,  I  might  have 
declined  or  delayed  allowing  the  process  to  go.  But  none  of  these 
things  have  they  done.  On  the  contrary,  my  belief  is  strengthened 
of  the  utter  impropriety,  without  any  reference  to  the  injunction  or 
this  suit,  of  the  acts  alleged  to  be  also  a  contempt  of  this  court.  My 
opinion  is  more  fixed,  that  the  injunction,  instead  of  going  too  far, 
does  not  go  far  enough,  and  that  it  is  one  of  which  the  company  can- 
not justly  complain.  Considering  theur  conduct  to  be  at  once  con- 
temptuous and  otherwise  illegal;  to  be  wrongful  as  against  the 
plaintifT  individually,  wrongful  as  against  her  majesty's  subjects  at 
large,  and,  indeed,  a  bad  —  I  had  almost  said  a  scandalous  —  ex- 
ample ;  whatever  amount  of  inconvenience  may  result  from  acting 
against  the  company  on  this  occasion,  I  think  it  right  to  deal  with 
tjbem  according  to  their  merits.  The  consequence  may  possibly  b^ 
U>  stop  the  railway.     I  answer  again  that  it  ought  to  be  stopped,  bf 
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it  passes  where  it  does  by  wrong.  The  directors  of  the  company, 
their  agents  and  servants,  cannot,  on  this  motion,  be  committed  to 
prison ;  but  what  can  be  done  shall  by  me  be  done  to  repress  this 
daring  invasion  of  pnblic  and  private  rights  —  an  invasion  maintained 
jnoreover  in  open  defiance  of  all  law,  authority,  and  order.  Let  a 
sequestration  issue. 

November  13, 1850.  Wigram^  Malins,  and  Denison  this  day  moved, 
on  behalf  of  the  company,  that  the  proceedings  under  the  order  for  a 
sequestration  might  be  suspended  until  the  appeal  from  such  order 
had  been  heard  before  the  lord  chancellor.  Notice  of  the  appeal 
had  been  given.  •  The  ground  of  the  application  was  the  very  great 
inconvenience  to  which  the  public  might  be  subjected  by  the  issue  of 
the  process,  and  after  all  the  court  of  appeal  might  take  a  different 
view  of  the  facts,  and  decline  to  decide  that  there  had  been  a  breach 
of  the  injunction. 

Walker,  Bacon^  and  Hamitton  Humphreys  appeared  for  the  inform'^ 
tot  and  plaintiii^  but  were  not  called  on.  They,  however,  in  answ^ 
to  a  question  put  by  the  court,  consented  that  no  process  should  be 
issued  for  ten  oays. 

Knight  Bruce,  V.  C.  The  injunction  in  question  was  granted^ 
after  argument,  in  May  last,  and  has  never  been  sought  to  be  die- 
charged  or  varied  until  after  the  making  of  an  order  in  November  fof 
process  of  contempt,  in  consequence  of  a  breach  of  that  injunction* 
I  have  not  heard  any  ailments  that  incline  me,  as  far  as  my  judg- 
ment is  concerned,  to  doubt  the  propriety  of  that  injunction.  The 
real  question  appears  to  me  to  be  one  to  which  I  address  myself  im 
disposing  of  the  matter  as  to  the  breach  of  the  injunction ;  and  the 
aigument  to  which  I  have  adverted  was  this :  a  right  of  way  was  th^ 
subject  of  wrongful  interference  and  unlawful  obstruction,  and  there- 
Tipon  a  court  of  equity  interfered  by  injunction  to  restrain  obstruc- 
tion, not  obstruction  of  any  particular  kind,  for  that  would  make 
aggression  and  litimtion  endless,  but  obstruction;  upon  this  the 
aggressor  changed  his  course,  and  addressed  himself  to  an  obstruc- 
tion equally  wrong,  equally  lawless,  and  said  that  he  was  entitled  to 
do  what  he  had  done,  and  that  the  injunction  ought  to  be  varied,  in 
order  to  be  placed  in  a  shape  which  should  protect  the  plaintiff  only 
firom  one  mode  of  obstruction,  leaving  the  defendants  at  liberty  to 
exercise  an  endless  variety  of  oppression.  To  that  argument  I  decline 
to  accede.  I  am  of  opinion  that  the  injunction  has  most  plainly  been 
broken.  I  have  heard  every  thing  that  ability  could  urge,  I  believe,  in 
support  of  the  present  motion  for  delaying  the  issue  of  the  process  of 
sequestration.  I  have  heard  nothing  in  favor  of  it.  If  it  is  done,  it 
must  be  done  by  some  other  jurisdiction  than  mine.  I  think  this  a 
case  in  which  not  merely  the  public  interest,  represented  by  the  at- 
torney general  on  this  record,  not  merely  the  private  interest  of  the 
plaintin,  but  the  interests  of  all  the  queen's  subjects  at  large,  are  con- 
cerned.    It  is  a  matter  in  which,  in  my  opinion,  the  open  course  of 
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justice  is  defined.  There  is  no  reason  for  the  cotirt^s  tnterf<neiice,  in 
my  judgment,  whatever  may  be  the  amount  of  inconvenience  sus- 
tained by  the  company.  As  the  informant  and  plaintiff  is  willing 
to  undertake  that  the  process  shall  not  be  executed  for  ten  days,  I 
shall  refuse  this  motion,  with  costs. 


Richardson  v.  Gilbert.* 
April  15  and  16, 1851. 

Copyright  —  Review  —  Pa^ftnetU. 

SaMif  that  where  the  proprietors  of  a  review  employ  persona  (o  write  in  the  reriew,  the 
articles  written  must  be  paid  for,  in  order  to  vest  the  copyright  in  the  proprietors,  under 
Stat  5  &  6  Vict,  c  45. 

The  bill  in  this  case  was  filed  by  Thomas  Richardson  and  Joseph 
Sandford  Richardson.  It  stated  that  the  plaintiff  were  the  sole  print- 
ers and  publishers  of  a  periodical  work  called  "  The  DuUin  Review," 
which  was  published  in  quarterly  numbers,  and  consisted  of  original 
compositions  or  articles ;  that  all  the  original  articles  which  had  been 
published  in  the  said  work  during  some  years  past,  and  up  to  the 

E resent  time,  including  the  tenth  article  in  the  fifty-eighth  number, 
ave  been  composed  for  and  for  the  use  of  the  plaintiffs  by  persons 
employed  by  the  plaintiffs  to  compose  the  same,  on  the  terms  that 
the  copyright  and  property  therein  should  belong  exclusively  to  the 
plaintli&,  and  should  be  paid  for  by  the  plaintifis ;  that  they  had  dtdy 
caused  an  entry  of  the  said  publication  to  be  made  at  Statiouers' 
Hall ;  that  under  the  circumstances  aforesaid  the  plaintiffs  were  enti- 
tled to  the  exclusive  property  and  copyright  of  and  in  all  the  said 
original  articles  so  printed  and  published  by  them  as  aforesaid,  and 
in  particular  of  and  in  the  said  tenth  article  of  the  fifty-eighth  number 
called  "  The  Hierarchy,"  and  are  entitled  to  the  sole  and  exclusive 
liberty  of  printing,  publishing,  and  selling  the  said  articles,  by  force  of 
and  under,  and  subject  to,  the  provisions  of  stat  6  &  6  Vict  c.  46, 
entitled  "  An  Act  to  amend  the  law  of  copyright ; "  that  the  defendant, 
James  Gilbert,  had  published  a  printed  pamphlet,  called  "  The  Roman 
Catholic  Question,"  and  containing,  amongst  other  things,  a  copy  of 
the  said  tenth  article.  And  the  bill  prayed  an  account  of  the  profits 
made  by  the  defendant,  and  that  the  defendant  might  be  restrained 
from  publishing  any  copies  of  the  publication  containing  the  said 
copy  of  the  said  tenth  article.  The  plaintiffs  filed  an  affidavit,  foUo'w- 
inff  the  words  of  the  bill,  and  obtained  an  ex  parte  injunction*  The 
defendant  by  his  answer  stated,  that  for  some  time  in  the  year  1845, 
Mr.  Dolman  was  the  publisher  of  the  Dublin  Review,  but  was  not 
the  proprietor  thereof,  such  proprietorship  being  vested  in  the  Rev. 
Nicholas  Wiseman,  commonly  called  Cardinal  Wiseman ;  that  in  the 
said  year  some  differences  arose  between  the  proprietors  of  the  said 
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Beview  and  ICr.  Dobnan,  and  that  the  proprietors  of  the  Review 
uUimatoly  agreed  with  the  plaintiflb  that  the  plaintiffs  should  become 
the  publishers  of  the  said  Review,  but,  as  the  defendant  believed,  the 
said  Nicholas  Wiseman  and  the  superiors  of  Maynooth  College,  ot' 
some  of  them,  continued  and  still  continue  to  be  the  proprietors  of 
the  said  Review ;  and  the  defendant,  to  the  best  of  his  belief,  denied' 
it  to  be  true  that  the  said  plaintiffs  were  the  proprietors  of  the  said 
Review ;  that  the  defendant  was  not  aware  of  the  terms  upon  which 
the  said  articles,  or  any  of  them,  had  been  composed ;  and  that  it  was 
not  even  alleged  by  the  said  bill  that  the  said  tenth  article  was  actu- 
ally paid  for  by  the  sakl  plaintiffs ;  so  that  the  said  bill,  on  the  face 
thereof,  did  not  show  or  allege  a  title  in  the  said  plaintiffs  to  the  prop- 
erty in  the  said  surtide.  The  defendant  denied  that  the  plaintiffs  were 
eolitied  to  the  exdnsive  property  in  the  said  article,  and  said,  that 
according  to  the  statements  in  the  said  bill,  it  would  appear,  as  the 
defendant  belived  the  fact  to  be,  that  the  copyright  in  such  article, 
which,  as  the  defendant  believed!,  was  composed  and  written  by  the 
said  Cardinal  Wiseman,  was  the  property  of  the  said  cardinal,  as  the 
author  thereof.     The  defendant  now  moved  to  dissolve  the  injunction. 

Sir  W,  P.  Woodj  &  ft,  and  RenshaWj  in  support  of  the  motion. 
The  allegations  of  titie  in  this  bill  are  imperfect  In  order  that  the 
plaintife  may  have  a  title  under  the  Copyright  Act,  5  &  6  Vict  a 
45,  s.  18,  it  is  absolutely  necessary  that  the  work  should  have  been- 
paid  for,  and  there  is  no  allegation  that  such  is  the  case.  Browne  v. 
Cookj  11  Jur.  77.  By  sect  18  it  is  enacted,  "  that  where  any  pub- 
lisher or  any  other  person  shall,  before  or  at  the  time  of  the  pass- 
ing of  this  act,  have  projected,  conducted,  and  carried  on,  or  shall^ 
hereafter  project,  conduct,  and  carry  on,  or  be  the  proprietor  of  any 
eocyclopeEKiia,  review,  magazine,  periodical  work,  or  work  published 
in  a  series  of  books  or  parts,  or  any  book  whatsoever,  and  shall  have 
employed  or  shall  employ  any  persons  to  compose  the  same,  or  any 
volumes,  parts,  essays,  articles,  or  portions  thereof,  for  publication  in 
or  as  part  of  the  same,  and  such  work,  volumes,  parts,  essays,  articleS| 
or  portions  shall  have  been  or  shall  hereafter  be  composed,  under  such 
employment,  on  the  terms  that  the  copyright  therein  shall  belong  to 
such  proprietor,  projector,  publisher,  or  conductor,  and  paid  for  by 
such  proprietor,  projector,  publisher,  or  conductor,  the  copyright  in 
every  such  encyclopcedia,  review,  magazine,  periodical  work,  and  work 
published  in  a  series  of  books  or  parts,  and  in  every  volume,  part, 
eteay,  article,  and  portion  so  composed  and  paid  for,  shall  be  the  prop- 
erty of  such  proprietor,  jMOJector,  publisher,  or  other  conductor,  who 
shall  enjoy  the  same  rights  as  if  he  were  the  actual  author  thereof, 
and  shall  have  such  term  of  copyright  therein  as  is  given  to  the 
authors  of  books  by  this  act,  except  only  that  in  the  case  of  essays, 
articles,  ot  pc»tions  forming  part  of  and  first  published  in  reviews, 
magazines,  en  otiier  periodical  works  of  a  like  nature,  after  the  term 
of  twenty-eight  years  from  the  first  publication  thereof  respectively, 
the  right  of  publishing  the  same  in  a  separate  form  shall  revert  to  the 
amthor  for  the  remainder  of  the  term  given  by  this  act  Provided^ 
23* 
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always,  that  during  the  term  of  twenty-eight  years  the  said  proprietor, 
projector,  publisher,  or  conductor  shall  not  publish  any  such  essay, 
article,  or  portion  separately  or  singly  without  the  consent  previously 
obtained  of  the  author  thereof,  or  his  assigns.  Provided  also,  that 
nothing  herein  contained  shall  alter  or  affect  the  right  of  any  person, 
who  shall  have  been  or  shall  be  so  employed  as  aforesaid,  to  puUisfa 
as  aforesaid  any  such  his  composition  in  a  separate  form,  who,  by 
any  contract,  express  or  implied,  may  have  reserved  or  may  hoeafier 
reserve  to  himself  such  right,  but  every  author  reserving,  retaining,  or 
having  such  right  shall  be  entitled  to  the  copyright  in  such  composi- 
tion, when  published  in  a  separate  form,  according  to  this  act,  wiUiout 
prejudice  to  the  right  of  such  proprietCH*,  projector,  publisher,  or 
conductor  as  aforesaid."  The  legislature  only  meant  to  give  this 
privilege  to  publishers  when  the  work  has  been  paid  for;  Siat  is  a 
statutory  mode  of  transferring  the  property,  which  must  be  followed, 
otherwise  it  remains  in  the  author.  Unless  it  is  transfenred  in  this 
manner,  it  requires  a  deed  attested  by  two  witnesses. 

[Lord  Cranworthj  V.  C.  The  question  is,  whether  actual  payment 
is  a  conditon  precedent  to  the  title.  Suppose  the  editor  employs 
another  to  write,  and  pays  him  a  salary  per  quarter,  and  has  not  paid 
him  his  quarter's  salary,  because  it  is  not  yet  due  ?| 

Then  the  copyright  is  in  the  author  until  it  is  paid.  The  court  will 
not  interfere  unless  the  plaintifis'  right  is  clear.  SpoUiswoode  v. 
Clarke,  2  Ph.  154.  PHnce  Albert  v.  Strang,  1  Mac&  G. 25;  13  Jnr. 
45, 109.     Here  the  defendant  denies  the  plaintiffs'  title. 

J.  Parker  and  Bagshawe,  in  support  of  the  injunction.  The  answer 
does  not  say  that  we  have  not  paid  for  the  article,  and  has  raised  no 
question  to  throw  a  doubt  over  the  equity.  The  allegations  of  the 
bill  make  out  a  prima  facie  title  that  is  not  displaced  by  the  answer. 
Besides,  the  construction  put  on  the  statute  by  the  other  side  is  ab- 
surd. Suppose  a  present  of  books  or  other  valuable  consideration, 
would  that  not  be  sufficient  to  vest  the  copyright  in  the  publisher  ? 
The  contract  to  pay  is  the  essential  part  In  Broume  v.  Cook  some 
writers  were  paid  and  some  were  not,  and  it  was  impossible  for  the 
plaintiff  to  show  that  they  had  been  employed,  as  required  by  the 
statute. 

The  Solicitor  GenercU^  in  reply.  The  legislature  has  provided  that 
the  copyright  shall  not  pass  till  the  money  is  in  the  author's  pocket 
The  author  may  have  fettered  himself  by  an  agreement,  and  may 
have  deprived  himself  of  the  benefit  of  his  works,  but  has  not  lost  the 
copyright  at  law.  The  statute  was  intended  to  be  beneficial  to  au- 
thors, and  this  may  be  a  means  of  compelling  payment  to  them. 

Lord  Cranworth,  V.  C.  The  bill  alleges  that  the  plaintifis  have 
the  copyright  in  the  whole  of  the  articles,  under  the  provisions  of  the 
act  The  defendant  says,  that  under  the  provisions  of  the  act  it  is 
necessary  that  there  should  be  an  averment  of  actual  payment  The 
statements  in  the  bill  are  a  prima  fade  averment  of  title,  and  the 
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defendant  does  not  swear  that  the  plaintifTs  have  not  paid.  The  plain* 
USb  say,  first  of  all,  that  they  cansed  an  entry  to  be  made,  and  that, 
«nder  the  circumstances  aforesaid,  they  became  and  are  now  entitled 
to  the  exclusive  property  and  copyright,  &c.  That  is  an  averment 
that  they  have  done  all  that  the  act  of  Parliament  requires.  At  all 
events,  as  a  case  strictissimi  juriSy  it  must  be  taken  as  sufficient,  when 
you  do  not  say  that  they  have  not  paid.  It  may  be  that  the  legisla- 
ture intended  payment  to  precede ;  but  I  must  look  at  the  act,  and 
deliver  my  judgment  to-morrow. 

April  16, 1851.  Lord  Cranworth,  V.  C.  I  am  of  opinion  that  the 
plaintiffs'  title  does  sufficiently  appear  upon  the  bill  and  the  affidavits. 
Having  said  that,  I  must  recall  part  of  what  I  said  yesterday ;  for, 
having  looked  at  the  act  of  Parliament,  I  am  inclined  to  think  that  the 
solicitor  general's  gloss  upon  it  was  correct,  and  that  actual  payment 
is  a  necessary  condition.  I  think  it  might  have  been  so  intended  by 
the  legislature ;  at  all  events,  that  is  the  construction  I  must  put  upon 
the  act.  Then  have  the  bill  and  affidavits  sufficiently  stated  a  pur- 
chase, taking  that  to  be  the  law  ?  In  the  first  place,  it  is  a  strong 
inducement  to  suppose  that  it  is  paid  from  what  is  stated  —  ^  That 
all  original  compositions  or  curdcles  which  had  been  published  had 
been  composed  for  and  for  the  use  of  the  plaintiffs  by  persons  em- 
ployed by  the  plaintiffs  to  compose  the  same,  on  the  terms  that  the 
copyright  and  property  therein  should  belong  exclusively  to  the  plain- 
Id  be  paid  for  by  the  plaintiffs."    So  far  was  an     ' 


lifts,  and  should  be  paid  for  by  the  plaintiffs.''  So  far  was  an  advance 
towards  a  good  title ;  but  it  was  said  that  the  act  does  not  give  the 
plaintiffs  a  title  unless  the  composition  had  been  actually  paid  for. 
The  bill,  however,  goes  on  to  state  that  they  continued  to  be  the 
publishers,  and  that  the  copyright  was  exclusively  the  property  of  the 
plaintiffs.  It  was  sworn  that  it  was  an  article  they  had  employed  a 
person  to  write,  on  the  supposition  that  he  was  to  be  paid  for  it ;  and 
ike  affidavits  state  that  it  was  his  exclusive  property.  All  that  is  said 
on  the  other  side  is,  that  the  bill  does  not  state  that  it  was  paid  for. 
I  am  aware  that  the  answer  denies  the  title  of  the  plaintiffs,  but  that 
is  on  a  different  ground 

Motion  refused. 
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Johns  v.  Mason.^ 

ApxU  2a  and  30,  1851. 

Orders  of  Aprils  1850  —  Claim  —  Ckise  upon  Claim  must  be  estab- 
lished in  the  ordinary  Way^  secundum  Allegata  et  Probata —  The 
Allegations  of  the  Claim  must  raise  the  Issue. 

The  plaiDdflTs  filed  their  claims,  stating  that  the  defendant  had  pnrchaeed  wools  of  their  agent 
for  180/.;  that  the  defendant  gave  a  check  for  the  amount  to  the  agent,  hy  whom  it  was 
enclosed  in  a  letter,  and  posted  for  the  plaintiffs ;  that  the  letter  never  come  to  hand,  nor 
had  the  check  been  reeeiTed  by  the  plamtlflb,  or  preeented  at  the  bankerB*  —  in  fact,  that 
U  was  lost;  that,  except  by  the  delivery  of  the  check  to  the  plaintiffs'  agent,  no  payment 
had  been  made  b^  the  defendant  for  tlie  wools,  and  that  the  defendant  still  remained  in- 
debted to  the  plamtiffs  in  the  price  thereof,  but  that,  having  given  the  cheek,  the  defend- 
ant conld  not  oe  sned  for  the  debt  in  a  court  of  law.  The  dum  asked  for  payment  of  die 
purchase  money,  upon  an  indemnity  a^nst  payment  of  the  check  being  given  to  the  de- 
fendant by  the  plaintiffs.  The  plaintiffs,  at  the  hearing  of  the  claim,  adduced  evidence 
Itnr  the  purpose  of  proving  the  agency  and  the  loss  of  tM  check ;  and  they  endeavored  to 
establish  a  case,  in  the  event  of  the  agency  not  being  proved,  that  on  the  check  being 
posted  they  acquired  a  property  therein  as  owners,  wl^reby,  independently  of  the  agency, 
they  became  entitled,  as  the  check  was  lost,  to  sue  in  this  court  for  die  debt ;  and  they 
Ibrther  set  up  a  promise  to  give  them  a  fresh  check,  alleged  to  have  been  made  to  them  by 
the  defendant  in  a  letter.  The  defendant  denied  the  agency,  and  resisted  a  decree  bein^ 
made  on  the  claim,  on  the  ground  of  want  of  privity  of  contract  The  court  dismiss^ 
the  claim,  holding,  first,  that  the  case  stated  on  tne  face  of  the  claim  was  not  proved  by 
the  evidence ;  secondly,  that  the  dahn  of  property  in  the  chedc,  independently  of  the  ones- 
tion  of  aeency,  was  not  sufficiently  put  in  issue  by  the  allegations  of  the  claim ;  and,  third- 
ly, that  uiere  was  no  consideration  shown  for  the  promise  m  the  letter. 

The  orders  of  April,  1850,  authorising  proceedings  in  this  court  by  claim,  are  not  intended 
to  alter  or  affect  the  ordinarv  rule  of  the  court,  which  requires  parties,  in  establishing  their 
eue,  to  proceed  secundum  auegata  et  probata. 

This  was  a  daim  filed  to  recover  180/.  The  claim  stated  that  the 
defendant,  in  Hie  month  of  Janaarj,  1848,  purchased  from  one  Sher- 
wood, the  agent  of  the  plaintifis,  a  quantity  of  wool  for  the  sum  of 
ISOL;  that  the  said  wool  was  delivered  to  the  defendant,  and  that 
thereupon  the  defendant  signed  and  gave  to  Sherwood  a  written 
check  upon  his  bankers,  payable  to  beafer,  for  the  sum  of  180L  ;  that 
the  said  check  for  180/.  was,  on  the  29th  of  January,  1848,  enclosed 
by  Sherwood  in  a  letter  written  by  him,  and  addressed  and  sent  by 
the  post  to  Mr.  Holt,  of  Chelmsford,  on  behalf  of  the  plainti£&,  whose 
general  agent  Holt  was,  but  that  such  letter  never  reached  Holt,  and 
that  the  check  had  never  been  received  either  by  Holt  or  by  the  plain- 
tiffs, or  either  of  them,  or  by  any  person  on  their  behalf;  and  that  it 
had  never  been  presented  to  the  said  ibnkers  for  payment,  and  that 
the  same  had  been  lost ;  that,  except  by  the  delivery  of  the  said  check, 
the  defendant  never  paid  for  the  wool  so  sold  and  delivered  to  him, 
and  that  he  still  was  justly  indebted  to  the  plaintiffs  in  the  said  sum 
of  180/.,  the  price  of  the  wools,  but  that,  in  consequence  of  such  check 
having  been  given  by  him,  he  could  not  be  sued  for  the  same  in  a 
court  of  law.  The  plaintiffs  therefore  claimed  to  be  paid  the  said 
sum  of  180/.,  with  the  costs  of  the  suit,  they  being  ready,  and  thereby 
offering,  upon  payment  of  the  said  sum,  to  give  the  defendant  their 
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bond,  or  other  security,  as  the  court  should  direct,  to  indemnify  the 
defendant  against  payment  of  the  check.  The  evidence  brought  for- 
ward by  the  plaintifis,  in  the  first  instance,  was  the  following :  An  affi- 
davit of  one  Whittaker,  proving  service  of  a  notice  by  the  plaintiffs 
upon  the  defendant  in  February,  1848,  calling  upon  him  to  give  a 
fresh  check  in  lieti  of  the  lost  one^  and  offering,  on  his  doing  so,  to 
indemnify  him  aeainst  any  demand  in  respect  of  the  lost  check.  An 
affidavit  of  one  Thomson,  proving  that,  on  inquiry  at  the  bank  on 
which  the  check  was  drawn,  he  had  been  informed  by  the  manager 
that  the  check  had  been  neither  presented  nor  paid.  The  affidavit  of 
Holt,  proving  that,  at  the  end  of  January,  1849,  he  was  informed  that 
a  check  had  been  sent  to  him  in  a  letter,  dated  the  29th  of  January, 
1847,  by  Sherwood,  as  agent  of  the  plaintiffs,  for  goods  sold  and  de- 
livered to  the  defendant ;  that  he  never  received  such  check ;  and 
that  he  subsequently,  on  behalf  of  the  plaintiffs,  applied  to  the  defend- 
ant to  send  another,  and  that  in  reply  he  received  a  letter  in  the  fol- 
lowing terms :  — 

"  CUff  MiU,  Febmaiy  9,  184S. 

"  Mr.  Holt,  —  Sir :  I  am  sorry  you  have  not  received  the  check  of 
January  29th,  for  180/.,  which  1  gave  Mr.  Sherwood  on  that  day  to 
remit  you,  and  am  sure  was  sent  you  by  that  nighf  s  post.  There  is 
a  possibility  of  the  check  turning  up  yet,  and  Messrs.  Johns  had  bet- 
ter wait,  say  three  weeks  or  so ;  and  if  the  check  does  not  come  to 
hand  in  that  time,  if  Messrs.  Johns  will  indemnify  me  if  I  give  them 
a  check  for  the  amount,  as  I  shall  require  this,  because  I  must  not 
have  the  risk  of  the  first  check  being  presented,  I  shall  have  no  objeo- 
tion  to  do  so.  You  had  better  let  the  thing  rest  until  that  time,  dur- 
ing which  time  every  inquiry  shall  be  made  to  recover  the  missing 
check,  as  I  am  sure  Mr.  Sherwood  sent  the  check,  as  I  have  before 
stated,  and  your  coming  over  in  this  way  is  only  adding  expenses, 
which  had  better  be  avoided,  for  his  sake.  If  you  receive  the  letter 
with  check,  send  me  a  few  lines  to  that  effect 

"  I  remain,  &c.,  H.  Mason.** 

Holt,  by  his  affidavit,  then  stated  that  the  defendant  afterwards  re* 
fused  to  send  another  check  for  180/.,  and  that  he,  Holt,  had  nevw 
received  the  same  or  any  part  thereof.  The  plaintiffs,  however,  did 
not  bring  forward  any  affidavit  of  Sherwood  in  support  of  their  case, 
nor  did  they  prove  the  letter  from  Sherwood  to  Holt,  in  which  the 
check  was  alleged  to  have  been  enclosed.  The  defendant  then  brought 
forward  affidavits  in  answer.  His  own  affidavit  contained  a  statement 
of  the  dealings  between  himself  and  Sherwood,  which  took  place  in 
1847.  It  stated  that  an  account  of  such  dealings  was  drawn  up, 
dated  the  4th  of  October,  1847,  which  showed  a  balance  due  to  Sher- 
wood of  6/.  16*./  that  the  defendant  paid  this  balance  on  the  6th  of 
November  following  to  Sherwood,  and  that  thereupon  Sherwood 
wrote  the  following  memorandum  at  the  foot  of  the  account :  "  Nov.  5, 
1847,  T.  Sherwood ; "  and  thereby  acknowledged  that  all  accounts 
in  respect  of  the  said  dealings  and  transactions  were  finally  settled 
and  dosed.     The  affidavit  stated,  that  at  the  time  of  the  dealings  and 
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transactions  in  question  the  defendant  did  not  know,  and  had  never 
been  infoimed,  and  had  no  reason  to  suppose  or  believe,  and  did  not 
suppose  or  believe,  that  Sherwood  was  acting  as  agent  or  on  behalf 
of  the  plaintifit  or  of  any  other  person ;  but  that,  on  the  contrary, 
Sherwood  represented  himself  to  be,  and  the  defendant  believed  that  he 
was,  acting  on  his  own  account  solely  and  exclusively.  The  affidavit 
then  stated  that  the  defendant  never  afterwards  purchased  any  goods 
whatever  of  Sherwood  nor  of  the  plaintiff ;  but  it  stated  that  after- 
wards, in  December,  1847,  or  January,  1848,  the  defendant  was  for 
the  first  time  told  by  Sherwood,  that  part  of  the  wool  purchased  of 
him  belonged  to  the  plaintiffs,  and  that  on  the  29th  of  January,  1848, 
Sherwood  told  him  that  he  owed  the  plaintiffe  180L,  and  pressed  him 
for  a  loan  of  that  sum ;  that  he,  the  defendant,  accordingly  drew  and 
delivered  to  Sherwood  a  check  on  the  Yorkshire  Banking  Company, 
payable  to  Sherwood  or  bearer,  Sherwood  giving  him  security  for  the 
amount  of  the  check,  in  the  shape  of  an  assignment  of  the  proceeds 
of  sale  of  real  estates  alleged  by  Sherwood  to  be  coming  to  him ;  that 
Sherwood  afterwards  told  him  he  had  forwarded  the  check  by  post  to 
the  plaintiffs.  The  affidavit  then  stated  that  some  correspondence 
afterwards  ensued  between  the  defendant  and  the  plaintins,  in  the 
coarse  of  which  he,  the  defendant,  discovered  tiiat  the  security  given 
te  him  by  Sherwood  could  not  be  relied  on,  and  that  he  therefore 
dstermined  not  to  give  a  new  check  for  the  benefit  of  Sherwood,  or 
on  his  account 

The  affidavit  then  stated  that  he,  the  defendant,  never  was  indebted 
te  the  plaintiffii  at  all  in  ren^ect  of  the  matters  mentioned  in  ihe  claim ; 
thai  he  was  advised  that  he  was  still  liable  upon  the  check,  and  ihe 
disfendant  then  insisted  that  the  plaintiffs'  remedy,  if  any,  was  to  be 
sought  for  in  a  court  of  law,  and  not  in  a  court  of  equity.  The  de- 
fcndbuit  brought  forward  one  other  affidavit  only,  by  which  the  hand- 
writing of  Sherwood  in  the  memorandum  at  the  foot  of  the  account 
of  October,  1847,  was  proved.  The  defendant  had  not  proved  the 
payment  of  liie  balance,  6^  16^.,  nor  did  he  produce  the  letter  from 
Holt,  to  which  the  letter  of  the  9th  of  February,  1848,  was  an  answer. 
No  evidence  was  tendered  by  the  defendant  of  the  security  alleged  to 
have  been  given  him  by  Sherwood.  The  plaintiffs  then  filed  rarther 
affidavits  in  reply,  in  which  they  deposed  that  they  were  ignorant  of 
the  dealings  between  Sherwood  and  the  defendant,  and  of  the  account 
mentioned  in  the  defendant's  affidavit.  They  deposed  to  having  sent 
the  wools  to  Sherwood,  in  August  and  September,  1847,  to  sell  the 
same  as  their  agent,  and  that  they  did  not  receive  his  account  until 
the  end  of  January,  1848,  when  he  sent  them  the  particulars  of  sale, 
with  an  intimation  that  the  check  for  IQOL  had  been  sent  by  post ; 
and  they  fixed  on  the  sums  of  117/.  and  63/.  16s.  appeeoing  in  the 
aeeonnt  sent,  as  the  sums  for  which  the  wools  sent  by  them  to  Sher- 
wood, as  their  agent,  had  been  sold  to  the  defendant  That  account 
is  dated  the  5th  of  November,  1847,  and  they  state  that  it  did  not 
oontain  any  general  statement  of  account,  nor  show  that  any  money 
was  paid  to  Sherwood  by  the  defendant,  nor  that  the  defendant  did 
not,  as  they  believed,  set  crff  the  money  due  to  the  plaintiffii  for  tiK 
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woob  against  some  alleged  old  claim  of  his  own  against  Sherwood. 
They  dejposed  that  they  never  heard,  till  after  their  claim  in  the  cause 
was  filed)  that  the  defendant  had  any  claim  against  Sherwood ;  that 
in  the  correspondence  between  them  and  the  defendant  with  regard 
to  the  check,  and  the  loss  thereof,  and  the  defendant's  promise  to 
give  a  new  one,  or  in  any  other  correspondence,  the  defendant  never 
informed  them  that  he  had  advanced  to  Sherwood  such  check  as  an 
accommodation  to  him,  upon  the  faith  of  any  security  whatever  being 
given  by  Sherwood  to  the  defendant;  nc^  that  he  had  discovered  that 
no  reliaiice  conld  be  placed  on  such  security ;  nor  that  in  consequence 
thereof  he  had  determined  not  to  give  any  new  check ;  but  that,  on 
the  contrary,  he  expressly  promised,  in  his  letters,  that  if  the  plaintiffB 
would  wait  a  reasonable  time,  and  the  check  should  not  be  found, 
the  defendant  would,  on  the  receipt  of  an  indemnity,  give  them  a  fresh 
one  for  the  same  amount  By  a  further  affidavit  the  defendant  veri* 
fied  two  letters  written  by  him  to  the  plaintifis.  The  first  of  these 
letters  was  dated  the  3d  of  March,  1848,  and  was  as  follows :  — 

,,  , -.  T  1  V  "  Cliff  Mill,  Great  Horton,  March  3,  1848. 

<*  Messrs.  Johns :  ^ 

^  Gentlemen, — In  reply  to  your  letter  of  this  morning,  you  are  aware 
that  I  have  paid  for  the  wool  to  Mr.  Sherwood,  and  vou  wish  me  to 
remit  you  the  money,  which  I  cannot  do.  I  gave  Mr.  Sherwood  a 
check  for  180/.,  which  has  not  turned  up  yet;  you  cannot  expect  me 
giving  you  another.  If  you  were  the  payer,  and  in  my  situation,  you 
wouU  not  like  the  responsibility  of  having  two  checks  out  for  one 
payment  I  saw  Mr.  Sherwood  a  few  days  since.  Perhaps  you  are 
not  aware  that  Mr.  Sherwood  will  have  some  property,  which  I  know 
during  the  last  week  he  has  been  trying  to  sell,  to  provide  for  the 
check,  and  to  enable  him  to  carry  on  his  business.  It  is  in  Leicester- 
shire, and  I  have  seen  the  deeds  myself;  that  you  may  rest  assured 
that  he  can  and  will — that  is,  if  you  will  give  him  a  little  time  — 
povide  for  the  check  himself,  he  being  the  proper  person  to  do  so. 
He  told  me,  when  I  saw  him,  that  he  had  got  the  promise  of  an  ad- 
vance upon  the  property  at  Lady  day,  if  it  could  not  be  disposed  of 
before.  The  property  is  by  his  wife's  relations.  That,  were  you  to 
cause  him  unpleasantness,  it  might  be  longer  before  you  got  your 
money,  and  delay  him  getting  it  This  is  what  I  should  advise  you, 
as  I  think  it  will  be  for  the  b^t 

<^  I  remain,  gentlemen,  yours, 

''Henry  Mason." 

The  second  of  these  letters  was  as  follows :  — 

- «  _  .  **  Cliff  Mill,  Great  Horton,  March  10, 1848 

^  Messrs.  Johns : 

"  Gentlemen, —  Your  letter  to  hand,  and  in  reply,  beg  to  refer  you  to 
my  former  letter.  I  saw  my  banker,  and  he  thinks  it  still  probable 
the  check  I  gave  may  yet  turn  up ;  and,  on  this  account,  as  I  before 
stated,  I  think  it  better  you  should  give  Sherwood  the  short  time  he 
requires,  that  is,  a  few  days  after  Lady  day,  he  being  the  responsible 
party ;  and  he  seems  to  have  no  doubt  but  Uiat  he  can  provide  you  the 
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amount  then.     The  time  being  so  very  short, — the  end  of  Msidif— ^ 
you  had  better  wait,  as  I  think  you  will  get  the  money  then. 

^  I  remain,  gentlemen,  yours, 

"Henry  Mason.** 

The  plaintifis,  however,  had  not  produced  the  account  of  sales  of 
their  wool,  sent  by  Sherwood  to  them,  in  January,  1848.  The  de- 
fendant afterwards  filed  a  further  affidavit,  in  which  he  enumerated 
his  own  dealings  with  Sherwood.  He  also  set  forth  certain  invoices 
of  goods,  sold  and  delivered  to  him  by  Sherwood.  The  invoice  stated 
the  produce  of  the  wool  to  be  117/.  In  this  state  of  the  evidence  the 
cause  came  on  for  hearing. 

Boll  and  Big'g^  in  support  of  the  claim.  The  evidence  shows  that 
the  check  for  180L  was  given  by  the  defendant  to  Sherwood,  as  agent 
of  the  plaintiffs,  in  payment  ior  the  wools,  and  that  the  check  has 
since  been  lost.  In  that  state  of  things,  a  bill  in  equity,  with  an  offer 
of  indemnity,  will  lie  against  the  drawer  for  the  amount  for  which  the 
check  was  given.  Macarlney  v.  Graham^  2  Sim.  285.  The  defence 
set  up  by  the  defendant,  namely,  that  he  dealt  with  Sherwood  as 
principal,  and  not  as  agent,  and  that  the  check  was  given  by  way  of 
loan  to  Sherwood,  is  inconsistent  with  what  is  said  by  him  in  tbe 
letters  of  th6  9th  of  February,  and  of  the  3d  and  10th  of  Mardk 
Those  letters,  taken  together,  amount,  it  is  submitted,  to  a  dear  ad- 
mision  of  agency  on  the  part  of  Sherwood,  for  the  plaintiffs,  and  that 
the  check  was  given  for  the  wools.  No  reference  is  made  thereia 
either  to  the  defence  set  up  or  to  the  loan,  nor  is  any  evidence  ofiered 
of  the  security  alleged  to  have  been  given.  Admitting,  however,  for 
the  sake  of  the  argument,  that  Sherwood  was  acting  as  principal,  stiH 
the  evidence  shows  that,  being  indebted  in  180/.  to  the  plaintiffs,  be 
enclosed  the  check  in  a  letter  addressed  to  Holt,  the  plaintiffs'  agent, 
which  he  posted.  This,  in  law,  is  tantamount  to  a  delivery  of  the 
check  to  the  plaintiffs,  who  thereupon  became  the  legal  own^s  thereoil 
After  delivery  at  the  post-office  the  check  is  at  the  risk  of  the  creditor, 
and  if  it  is  lost,  the  debtor  is  discharged  at  law.  Warwicke  v.  Noakes^ 
1  Peake,  98.  Hawkins  v.  Rutt^  Id.  248.  Where  the  letter  is  property 
directed  to  the  creditor,  or  his  agent,  proof  that  it  was  put  into  the 
post-office  is  equivalent  to  proof  of  delivery  to  the  creditor.  Ry.  &  IL 
149.  The  plaintifis  thus  became  owners  of  the  check,  and  received  it 
as  a  payment  for  wools  sent  to  Sherwood,  whether  it  was  given  by 
tbe  defendant  for  their  wools  or  not.  Being,  in  either  case,  the  owners 
of  the  check,  but  having  lost  it,  they  are  unable  to  proceed  for  their 
debt  at  law.  Production  of  the  check  is  essential  To  an  action  for 
the  recovery  of  the  debt^  it  would  be  a  good  plea  that  a  promi88<Hy 
note  had  been  taken  in  payment^  and  was  not  produced.  During  the 
currency  of  the  security,  the  original  remedy  is  held  at  law  to  be  sa»* 
pended,  or  in  abeyance.  Chitty  on  Contracts,  767.  The  only  remedy 
is  by  bill  here,  upon  an  offer  of  indemnity;  Chitty  on  Bills,  264;  and 
as  to  this,  there  is  no  distinction  between  a  check  ami  a  promissoiy 
note  or  bill.    The  offer  to  give  a  fresh  check,  contained  in  the  letter  of 
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Febroary,  is  in  efiect  a  promise  in  consideration  of  an  antecedent  debt^ 
to  the  performance  of  which  the  plaintiifs,  independently  of  other  con- 
siderations, are  entitled. 

The  SoUcUor  General  and  Elmskyy  for  the  defendant  The  letters 
of  February  and  March  are  the  only  evidence  offered  by  the  plaintifi& 
of  the  defendant  being  in  their  debt  iqr  the  wools.  The  letters  of 
Biarcfa  are  quite  consistent  with  the  arran&^ement  between  the  de« 
fendant  and  Sherwood  mentioned  in  the  defendant's  evidence.  Holt 
in  bis  letter  says  he  was  informed  tiiat  a  check  had  been  sent  by 
Sherwood  to  him  by  letter.  Sherwood,  however,  has  not  been  exam- 
ined, nor  are  his  letters  to  Holt  and  the  plaintiffs  proved.  The  whole 
evidence  in  support  of  the  plaintiff's  case,  so  far  as  it  depends  on  the 
agency  of  Sherwood,  and  on  the  defendant  being  indebted  to  them, 
is  furnished  by  the  letter  on  the  9th  of  February.  That  letter,  how- 
ever, does  not  refer  either  to  the  wool,  or  the  debt,  or  to  the  agency ; 
there  is  no  proof  in  it  upon  either  of  those  subjects ;  but  that  is  the 
whole  of  the  plaintiffs'  evidence.  On  the  other  hand,  the  defendant 
denies  any  notice  of  the  agency,  and  he  denies  the  debt ;  and  in  sup- 
port of  his  denial  he  proves  a  settled  account,  including  the  transac- 
tion in  wools  with  Sherwood  as  principal,  and  payment  of  the  bal- 
ance. It  is  submitted,  therefore,  that  the  agency  of  Sherwood  has 
not  been  proved,  and  that  there  is  no  privily  of  contract  between  .the 
plaintiffs  and  the  defendant.  Next,  as  to  the  ownership  of  the  check. 
It  b  submitted  that  the  cases  cited  have  no  application  to  the  present 
case.  In  Warwicke  v.  Noakes  there  was  an  express  authority  to  send 
the  bill  by  letter.  Hawkins  v.  Butt  was  a  question  of  service  of  a 
notice,  and  must  be  taken  in  connection  with  the  subject  matter  of 
the  proceeding  before  the  court  There  is  nothing  in  those  cases  to 
show  that  the  check,  on  being  posted,  became  the  plaintiffs'  property, 
wdidmitting,  however,  that  it  £d,  can  it  be  contended  that  the  amount 
for  which  it  was  given  passed  by  the  delivery  of  the  check,  so  as  to 
enable  the  plaintiffs  to  sue  ?  If  the  check  were  lost,  no  doubt  it 
might  be  sued  upon  by  an  innocent  holder.  If  that  be  so,  how  could 
the  plaintifis  acquire  a  right  to  sue  on  the  check  being  left  at  the 
pos^ffice  ?  How  could  two  parties  be  entitled  to  sue  in  respect  of 
the  same  debt  ?  It  is  submitted,  moreover,  that  the  posting  of  the 
check  has  not  been  established  in  evidence.  The  only  proof  offered 
is  the  statement  in  Holt's  letter,  that  he  had  been  informed  by  Sher- 
wood it  had  been  posted.  This  requires  corroboration  by  Sherwood, 
who,  however,  has  not  been  examined,  nor  is  his  letter  to  Holt  pro- 
duced. The  evidence  is  insufficient  Why,  then,  is  the  defendant  to 
be  called  upon  to  give  another  check,  and  so  have  two  checks  out  for 
the  same  payment  ?  The  claim  of  the  plaintiffs,  if  any,  is  rather  for 
the  consicleration  of  a  court  of  law  than  of  this  court  No  authority 
lias  been  produced  to  show  that,  if  a  check  be  given  for  a  debt,  and 
be  not  paid,  no  action  could  be  brought  for  the  debt  The  cases  cited 
were  cases  in  which  bills  of  exchange  or  notes  had  been  taken  in 
payment  Those  were  cases  of  contract  to  take  the  securities  in 
payment  In  such  case  it  is  part  of  the  contract  that  no  action  can 
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be  maintained  while  the  secnrities  are  rnnning.  There  is  no  euch 
contract,  however,  in  the  case  of  a  check  given  payable  to  bearer. 
IMma  facie,  the  check  is  not  payment  There  might  be  no  assets  of 
the  drawer  at  the  bank  drawn  upon.  To  an  action  for  the  money, 
delivery  of  the  check  in  payment  would  be  no  defence.  Payment  of 
the  check,  or  its  existence  as  a  security  on  which  the  defendant  re- 
mains liable,  must  also  be  proved.  Supposing,  therefore,  which  is 
hot  the  case,  that  agency  on  the  part  of  Sherwood  were  proved,  still 
there  is  no  reason  why  the  plaintiffs  could  not  bring  an  action  at  law 
for  goods  sold  and  delivered.  With  regard  to  the  promise  contained 
in  the  letter  of  February  to  give  a  new  check,  it  is  submitted  that 
such  promise  is  a  nude  pact,  and  without  consideration,  no  antece- 
dent debt  due  from  the  defendant  to  the  plaintifb  being  proved. 

RoU,  in  reply. 

April  30, 1851.  Sir  George  Turner,  V.  C,  after  recapitulating  the 
statements  of  the  clcdm,  and  the  effect  of  the  evidence  on  both  sides 
as  stated  above,  said  he  had  been  asked  to  make  a  decree  for  pay- 
ment of  the  wool  on  three  grounds :  first,  that  the  plaintifl^  had 
established  that  the  check  had  been  given  by  the  defendant  to  their 
agent  as  the  purchase  money  of  the  plaintiffs'  wools,  purchased  by 
him  of  such  agent,  and  that  such  check  had  been  proved  to  have 
been  lost ;  secondly,  that  whether  the  check  had  been  given  for  wools 
or  not,  it  had  become  the  property  of  the  plaintiffs ;  and,  thirdly,  that 
they  had  pbtained  a  promise  from  the  defendant  that  he  would  give 
them  another  check  for  the  like  amount  As  to  the  first  point,  he 
thought  the  evidence  adduced  by  the  plaintii&  was  insumcient  to 
jprove  their  case ;  as  to  the  second  point,  he  was  of  opinion  that  the 
olaim  was  deficient  in  allegations  necessary  to  establish  their  right  to 
relief  in  equity ;  and  with  regard  to  the  third  point  it  was  sufficient 
to  say  that  no  consideration  was  shown  to  support  the  alleged 
promise.  As,  however,  the  claim  had  been  filed  by  leave  of  the 
court  previously  obtained,  he  had  felt  reluctant  to  dismiss  it  at  once, 
and  he  had  carefully  considered  whether  it  could  properly  be  put  in  a 
train  for  further  inquiry.  By  reason,  however,  of  the  impertect  state 
of  the  evidence,  he  had  been  unable  to  see  his  way  to  the  direction 
of  any  further  proceedings,  without,  in  effect,  recommencing  the 
cause,  and  recommencing  it  in  a  manner  that  would  lead  the  parties 
to  an  expense  and  litigation  far  beyond  what  would  be  necessary  in 
the  regular  course  of  suit  by  bill  and  answer.  The  orders  of  April 
1850,  enabling  parties  to  proceed  in  this  court  by  claim,  were  not,  in 
"his  opinion,  intended  to  apply  to  cases  like  the  present  He  was  sat- 
isfied that  leave  would  not  have  been  given  to  file  this  claim,  and 
that  it  could  not  have  been  asked  for,  if  the  case  set  up  could  have 
been  anticipated.  He  was  of  opinion  that  the  claim  should  be  dis- 
missed, and  that  the  plaintiffs,  who  had  not  brought  forward  the  whole 
case  on  their  part,  and  had  kept  back  material  evidence  wliich  it  was 
in  their  power  to  produce,  had  no  right  to  complain  if  the  court  re- 
fused to  give  them  the  benefit  of  the  summary  course  of  proceeding 
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under  these  orders.  He  purposely  abstained  from  pointing  oat  the 
defects  in  the  evidence  adduced,  because  be  thought  great  mischief 
would  ensue  if  these  defects  in  cases  tried  on  claims  were  pointed 
out,  when  the  claim  was  dismissed,  without  prejudice  to  further  pro- 
ceedings being  taken  by  the  plaintiiSs.  It  might  lead  to  improper  at- 
tempts to  supply  such  defects  in  the  event  of  such  further  proceedings 
being  taken,  m  the  course  of  the  argument  observations  had  been 
thrown  out  as  to  the  inconvenience  of  holding  parties  to  the  strict  rules 
of  pleading  in  proceedings  upon  claims.  As  to  that,  he  thought  it  right 
to  say,  that  he  thought  the  orders  upon  claims  were  not  at  all  in- 
tended to  affect  or  alter  the  ordinary  rule  of  the  court  requiring  par- 
ties to  proceed  in  the  establishment  of  their  case  secundum  cUlegata  et 
probata.  The  proper  order,  therefore,  was  to  dismiss  the  claim,  and, 
having  regard  to  the  fact  that  material  evidence  had  been  withheld  on 
both  sides,  without  costs ;  this  order  to  be  without  prejudice  to  any 
other  proceedings  the  parties  might  be  advised  to  take. 


In  thb  winding  up  op  tub  Direct  West  End  and  Croydon 
Railway  Company,  ez  parte  Lloyd.* 

Janaaiy  20,  1851. 

Joint'Slock  Companies  Wxnding^p  Acts —  Creditor. 

The  registered  secretary  to  a  provisionallr  registered  company,  in  pnrsnance  of  instmotioiM 
giren  to  him  at  a  meeting  of  the  members  or  committee  of  the  company,  gave  orders  to 
an  adrertising  agent  to  caose  the  scheme,  &c.,  of  the  company  to  be  advertised.  The 
agent  execated  the  orders,  and  paid  for  the  adyertisements ;  and  afterwards  claimed,  be- 
line  the  master  chaiged  with  the  winding  np  of  the  company,  to  be  admitted  a  creditor  «f 
the  company  for  the  amount  paid  by  him ;  bat  he  did  not  know  the  names  of  the  persons 
present  at  the  meeting.  The  master  declined  to  admit  the  claim  as  a  proof,  becanse  the 
aflSdavits  in  support  of  it,  did  not  establish  a  debt  against  any  particular  persons  or  ti^i^latt 
die  whole  class  of  contributories :  and  the  court,  on  appeal,  confirmed  the  master's  deosion. 

Lloyd,  an  advertising  agent,  claimed,  before  the  master  charged 
with  the  winding  up  of  the  above-mentioned  provisionally  registered 
company,  to  be  a  creditor  for  779^,  being  the  balance  of  an  account 
due  to  bim  from  the  company,  for  advertising  and  causing  to  be 
advertised  divers  advertisements  and  public  announcements  in  divers 
newspapers,  at  the  request  of  the  company.  It  appeared  that  all  the 
orders  lor  the  advertisements  were  given  to  him  by  the  registered 
secretary  to  the  company^  and  that  general  instructions  and  authority 
had  been  given  to  the  secretary,  at  a  meeting  of  the  members  or  a 
committee  of  the  company,  to  duly  advertise  the  scheme,  proceedings, 
and  requisitions  of  the  company ;  but  the  names  of  the  persons  who 
were  present  at  thcU  meeting  were  wholly  unknown  to  Lloydj  and  there- 
fore the  master  considered  that  he  bad  not  established  a  debt  against 
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any  particnlar  persons,  or  against  the  whole  class  of  contributories, 
and  declined  to  admit  the  claim  as  a  proof,  but  admitted  it  as  a  claim. 
The  court  was  now  moved,  on  Lloyd's  behalf,  that  the  master 
might  be  ordered  to  admit  the  claim  as  a  proof.  Mr.  RoU  supported 
the  motion,  and  Mr.  Bethell  opposed  it,  for  the  official  manager. 

Mr.  RoU  said :  The  list  of  contributories  is  not  yet  finally  settled ; 
and  the  master  seems  to  have  considered  that  as  my  client  had  not 
shown  that  every  person  whose  name  might  be  put  on  the  list  gave 
the  order  for  the  advertisements,  he  could  not  admit  the  claim  as  a 
debt.  No  doubt  the  master  may,  as  in  bankruptcy,  admit  what  may 
ripen  into  a  debt,  as  a  claim  ;  but  he  must  admit  every  thing  that  is 
a  debt,  as  a  debt,  and  not  as  a  claim.  Uoyd  caused  the  advertise- 
ments to  be  published,  in  consequence  of  orders  given  to  him  by  the 
registered  secretary  of  the  company;  and  the  company  authorized 
their  secretary  to  give  the  orders ;  therefore,  we  have  fixed  a  debt 
upon  the  company. 

The  Vice  Chancellor.  Provisionally  registered  compsuiies  aie 
not  quasi  corporations.  They  are  merely  associations  of  individuals 
formed  for  a  particular  purpose.  You  must  show  which  of  those 
individuals  are  liable  to  you. 

Mr.  Bolt.  They  are  associations  acting  together  for  a  common 
object,  and  having  a  common  officer,  who,  in  the  ordinary  course  of 
business,  acts  on  their  behalf,  and  whose  acts  bind  them.  The  cred- 
itors are  not  to  determine  who  constitute  the  association,  or  in  what 
proportions  the  members  of  it  are  liable  to  the  debts.  Those  matters 
are  left  for  future  consideration.  The  debts  are  to  be  ascertained  first, 
and  then  the  contributories;  as  appears  from  the  Winding-up  Act 
of  1848,  where  the  seventy-first  and  four  following  sections  relate, 
exclusively,  to  debts,  and  the  seventy-sixth  begins  to  give  directions 
as  to  contributories.     See  also  the  28th  section  of  the  act  of  1849. 

Mr.  BethelL  Mr.  Lloyd  seeks  to  have  his  claim  admitted  as  a  debt 
of  the  whole  body  of  contributories  :  but  only  those  members  of  the 
provisional  committee  who  were  present  at  the  meeting  at  which  the 
secretary  was  authorized  to  give  the  orders  for  the  advertisements 
are  liable  to  him ;  and,  as  he  was  unable  to  show  which  of  the  mem- 
bers were  present  at  that  meeting,  the  master  was  right  in  admitting 
his  claim,  merely  as  such.  The  84th  section  of  the  act  of  184o 
empowers  the  master  to  make  calls  on  individual  contributories,  so 
far  as  they  may  be  liable  to  pay  the  same ;  and  all  that  the  court  can 
now  do,  is  to  allow  Mr.  Lloyd  to  go  back  to  the  master,  and  point 
out  the  persons  who  are  liable  to  him. 


Mr.  Soli  replied. 

ELLOR.     The  master  was  quite 
claim  as  a  proof;  for,  if  he  hac 
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The  Vice  Chancellor.     The  master  was  quite  right  in  not  ad- 
mitting Mr.  Lloyd's  claim  as  a  proof;  for,  if  he  had  admitted  it  as  a 
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proof,  be  would  have  decided  that  the  whole  body  of  contributories 
was  liable  to  Mr.  Lloyd.  The  only  question  is,  whether  he  has  not 
done  too  much  in  admitting  it  as  a  claim. 

Provisionally  registered  companies  are  not  companies  in  the  proper 
sense  of  the  word :  they  are  merely  associations  of  individuals,  and 
their  liabilities  must  be  dealt  with  as  the  liabilities  of  individuals.  The 
legislature,  it  is  said,  has  spoken  of  such  associations  as  companies ; 
but,  though  the  legislature  may  declare  the  law  by  enactment,  yet 
they  are  not  interpreters  of  the  law ;  and  courts  of  justice  are  not 
bound  by  a  mistake  of  the  legislature,  as  to  what  the  existing  law  is. 
This  was  so  decided  by  the  Court  of  King's  Bench,  in  Dore  v.  Gra^j 
2  T.  R.  358.  If  the  firamers  of  these  acts  thought  that  associations 
like  that  in  the  present  case  are  companies,  they  thought  wrong. 
The  members  of  such  associations  may  not  be  jointly  liable  for  any 
single  act  that  has  been  done  in  effecting  the  object  for  which  they 
were  formed.  Each  of  them  is  liable  only  for  the  debts  which  he, 
either  individually  or  in  conjunction  with  some  other  member  or 
members,  has  authorized  to  be  incurred.  Therefore,  it  would  be  quite 
improper  for  the  master  to  admit  debts,  (as  Mr.  RoU  has  contended 
he  ought,)  de  bene  esse;  for  that  mi^ht  be  admitting  debts  which 
had  no  existence.  K  the  debts  claimed  exist  at  all,  they  must  be  due 
from  some  one  or  more  of  the  contributories ;  and  the  master  is 
bound,  before  he  admits  a  claim  as  a  debt,  to  require  the  claimant  to 
show  him  that  the  parties  who  gave  the  order  in  respect  of  which  the 
claim  is  made,  or  some  of  them,  have  been  ascertained  to  be  contrib- 
utories. 

I  am  of  opinion  that  what  the  master  said,  in  this  case,  is  substan- 
tially accurate ;  and  I  shall  refuse  the  motion,  with  costs. 
34« 
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AMD  urov 
VRITS  O;  ERROR  FROM  THAT  COURT  TO  THE  EXCHSaOER  CHAIBEIL 

PROM  AND  AFTER  MICH.  TERM,  14  VICT^  A-  D.  1850- 


Beoina  v.  Tbe  South  Devon  Railway  CouPAJir.^ 

November  18,  1850. 

Itaikoc^  —  Award  of  Compensation — Lands  Clauses  CdtisolSdMon 
Act  —  Payment  of  Arbitrator^  Fees  —  Duty  of  SaUway  Company 
—  Takinff  up  Award  —  Mandamus. 

A  railway  companj  are  bound  ander  the  35th  tectioxi  of  the  Lands  Clauses  ConsolidttMNi 
Act,  8  &  9  Vict.  c.  18,  to  take  np  an  award  of  compensation  for  land  retinired  bj  the 
companj,  and  forthwith  to  fomisn  a  copy  to  tiie  owner  of  the  land ;  and  k  is  no  good 
retom  to  a  mandamus  for  that  purpose,  that  the  company  were  willing  to  reoeiTe  the 
award  and  to  fomish  such  copy,  bat  were  prevented  by  reason  of  the  arbitrator's  refusal  to 
deliver  it  up  to  them  without  the  papient  of  his  foes ;  there  being  nothing  in  tbe  act  to 
affiBCt  the  arbitrator's  common-law  n^  of  lien. 

Mandamus  to  the  South  Devon  Bailway  Company.  The  writ 
recited,  amongst  other  matters,  the  provisions  of  the  25th,  26th,  27th, 
28th,  and  35th  sections  of  the  Lands  Clauses  Consolidation  Act, 

8  &  9  Vict  c  18,  which  was  incorporated  in  the  company's  act, 

9  &  10  Vict  c  402,  called  the  South  Devon  Bailway  Act,  (Amend- 
ment and  Branches,)  1846 ;  the  35th  section  providing  that  the  arbi^ 
trators  appointed  under  the  previous  sections  ^shaU  deliver  their 
award  in  writing  to  the  promoters  of  the  undertaking,  and  the  said 
promoters  shall  retain  the  same,  and  shall  forthwith,  on  demand,  at 
their  own  expense,  furnish  a  copy  thereof  to  the  other  partv  to  the 
arbitration,  and  shaU  at  all  times  on  demand  produce  the  said  award, 
aad  aUow  the  same  to  be  inspected  or  examined  by  such  party,  at 
any  person  appointed  by  him  for  that  purpose."  The  writ  also  re- 
cited  the  proceedings  taken  between  the  said  company  and  John 
Bayly,  the  owner  in  fee  of  a  certain  piece  of  land,  and  a  cottage  and 
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jNremises,  situate  on  the  line  of  the  South  Devon  Bailway,  Under  the 
above  sections ;  by  which,  the  question  of  the  amount  of  compen- 
sation which  the  said  John  Bayly  was  entitled  to  receive  from  the 
said  company,  in  respect  of  the  said  piece  of  land  and  premises,  was 
tdtimately  left  to  the  umpirage  of  George  Powell  That  the  said 
Gteoi^  Powell  thereupon  made  his  award  or  umpirage,  and  after- 
wards, to  wit,  on  the  19th  of  May,  1849,  tendered  the  said  award  or 
umpirage  to  the  said  company,  who,  by  their  solicitors  or  agents,  had 
admitted  such  tender  in  writing,  [the  writing  was  set  out,]  and  re* 
quired  them  to  take  up  the  same  on  payment  of  the  said  Qeor^ 
PowelPs  costs  of  and  attendant  upon  the  arbitration.  That  the  said 
John  Bayly  afterwards  required  the  said  company  to  take  up  the  said 
award  or  umpirage,  and  that  they  had  not  done  so,  or  furnished  a 
copy  thereof  to  the  said  John  Bayly.  The  writ  then  commanded 
the  scdd  company  to  take  up  the  said  award  or  umpirage,  and  to 
femish  forthwith  to  the  said  John  Bayly  a  copy  of  the  same. 

Beturn,  that  the  scud  Gteorge  Powell  had  tendered  the  said  award  or 
umpirage  on  and  subject  to  the  condition  that  they  the  said  company 
should  and  would  at  and  upon  such  delivery  thereof,  and  concur- 
rently therewith,  pay  him  87^  Us.  for  his  fees  and  charges  as  umpire, 
in  and  about  the  making  of  the  said  award  or  umpirage,  and  not 
otherwise,  and  that  the  said  Creorge  Powell  had  then  refused  to  de- 
liver up  the  said  award  or  umpirage,  without  payment  by  the  com- 
pany of  the  said  amount  That  the  company  were  always  ready 
and  willing  to  accept  and  receive  the  said  award  or  umpirage,  on  the 
same  being  delivered  to  them  or  their  solicitors  or  agents,  and  to 
furnish  a  copy  thereof,  when  so  delivered,  to  the  said  John  Bayly,  but 
were  hindered  and  prevented  from  so  doing  by  reason  of  the  said 
George  Powell  having  always  refused  to  denver  the  same  to  them, 
^thout  payment  of  the  said  sum  of  money  so  by  him  i^equired  and 
demanded  as  aforesaid. 

Demurrer,  for  that  the  return  showed  no  answer  or  excuse  why  the 
company  should  not  be  compelled  to  take  up  the  award  or  umpirage, 
and  give  a  copy  to  the  said  John  Bayly.    Joinder  in  demurrer. 

Sir  A.  Cockbumy  Solicitor  Cfeneralj  {Orowder  and  Stephens  with 
him,)  in  support  of  the  demurrer.  The  question  is  whether,  the 
award  having  been  regularly  made  and  tendered,  it  was  not  ob- 
ligatory on  the  company  to  pay  the  costs  of  the  umpire,  and  take 
up  the  award  under  the  34th  and  36th  sections  of  the  8  &  9  Vict 
c  18.  The  umpire  was  not  required  to  deliver  to  the  claimant,  nor 
the  chiimant  to  receive  the  awaitL  The  promoters  are  the  persoils 
ti>  receive  it,  and  the  obligation  upon  them  to  pay  the  reasonable 
costs  of  the  award  must  necessarfly  be  implied.  The  umpire  has  a 
Hen  upon  the  award,  and  he  has  no  oAer  reasonable  means  of  ob- 
taining the  payment  of  such  costs. 

Sir  P.  Eelfyj  (Greenwood  with  hlmj)  contra.  The  fMfndomu  com- 
mands  the  company  to  ^take  up"  ihe  award,  and  the  return  states 
that  they  are  willing  to  take  it  xtp.    The  weU-^imderstood  ijieaning 
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of  ^  take  up  "  here  inclndes  the  payment  of  the  costs.  Now  the  34th 
section  of  the  8  &  9  Vict  c.  18,  provides  how  the  costs  of  the  arbi- 
tration are  to  be  borne.  The  promoters  are  to  bear  all  the  costs, 
unless  the  same  or  a  less  sum  be  awarded  than  shall  have  been 
offered  by  them,  in  which  case  each  party  is  to  bear  his  own  costs 
incident  to  the  arbitration,  and  an  equal  proportion  of  the  costs  of  the 
arbitrators.  Then,  the  35th  section  provides  for  the  delivery  up  of  the 
award  to  the  promoters  unconditionally.  K  the  argument  on  the 
other  side  be  upheld,  as  the  parties  might  have  to  bear  equally  a 
proportion  of  the  costs,  which  would  not  be  known  until  the  award 
had  been  delivered  up,  the  company  would  afterwards  be  driven  to 
bring  an  action  for  half  the  arbitrator's  costs  paid  by  them. 

[Zard  Campbellj  C.  J.  Do  you  say,  that  the  act  was  intended  to 
deprive  the  arbitrator  of  his  lien  ?J 

Yes.  Otherwise  the  construction  of  the  railway  may  be  stopped, 
until  questions  as  to  the  payment  and  reasonableness  of  the  arbi- 
trator's costs  had  been  settled.  There  is  nothing  in  the  act  to  call 
upon  the  company  to  advance  money  which  another  may  be  bound 
to  pay. 

The  Solicitor  Oeneral  was  not  heard  in  reply. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  prosecutor  is 
entitled  to  our  judgment  The  mandamus  appears  to  me  to  be  suffi- 
ciently framed  under  the  35th  section  of  the  8  &  9  Vict  c  18.  Mr. 
Bayly  shows  that  he  was  fairly  entitled  to  a  copy  of  the  award,  and 
that  the  company  had  not  obtained  possession  of  it  as  they  were 
bound  to  do.  The  company  can  only  be  required  to  do  what,  by  the 
35th  section,  they  are  directed  to  do.  The  question  then  is,  Have 
the  company  made  a  proper  return  ?  Their  return  is  simply,  that 
the  arbitrator  will  not  give  up  the  award  without  his  fees  being  first 
paid.  The  only  excuse,  therefore,  is,  the  default  of  the  company  in 
their  duty  towards  the  arbitrator,  in  not  doing  what  the  act  requires 
them  to  do,  so  that  they  are  seeking  to  take  advantage  of  their  own 
wrone.  The  return,  therefore,  appears  to  me,  under  the  circumstances 
of  this  case,  to  be  insufficient 

Coleridge,  J.  The  act  expressly  provides  for  the  delivery  of  the 
award  to  one  of  the  two  parties,  namely,  ^  to  the  promoters  of  the 
undertaking,"  and  takes  away  the  discretion  in  that  respect  which 
the  arbitrator  usually  possesses.  K  that  be  so,  the  act  dso  impliedly 
directs  that  the  party  to  whom  the  award  is  to  be  delivered  shaU 
receive  it;  and  a  direction  to  receive  the  award  is  a  direction  to  take 
it  up ;  and  one  thing  necessary  for  that  purpose  is,  the  payment  of 
the  arbitrator's  fees,  which  the  company  refuse  to  do.  The  act  does 
not  touch  the  lien  which  the  arbitiutor  possesses.  It  does  not  any 
where  impose  upon  him  the  absolute  duty  to  deliver  up  the  award. 
It  does  not  state  any  thing  as  io  the  mode  in  which  the  arbitrator  u 
to  be  satisfied.  All  that  is  left  just  as  it  had  been  before  at  common 
law.    I  think|  therefore,  the  return  is  not  sufficient 
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WiGHTMAN,  J.  I  think  the  act  was  never  meant  to  take  away  the 
arbitrator's  right  of  lien  at  common  law.  On  the  other  hand,  it  im- 
poses upon  the  company  the  direct  duty  of  taking  up  the  award. 
There  might  be  circumstances  afTording  a  reasonable  excuse  for^ 
the  non-performance  of  that  duty,  but  nothing  of  that  kind  is 
shown  here. 

Erle,  J.  It  was  the  duty  of  the  company,  under  the  act,  to  take 
up  the  award,  and  impliedly  to  satisfy  the  claim  of  the  arbitrator. 
It  is  one  in  a  series  of  steps  with  which  the  company  must  comply, 
in  exercising  the  power  given  them  to  take  land.  The  courts  of  law 
in  several  cases  have  come  to  the  very  salutary  conclusion,  that  if  the 
company  choose  to  begin  proceedings,  and  so  put  the  other  party  to 
inconvenience  in  respect  of  his  property,  they  will  be  compelled  to  go 
on  in  the  matter.  When,  therefore,  the  company  proceed  by  arbitra- 
tion, they  must  be  compellable  to  take  up  the  award,  that  being  a 
duty  cast  upon  them  which  they  are  bound  to  act  up  to. 

AUlgm^rU  for  the  craicfL 


Rboina  v.  Tflfi  C^LBDomAN  Railway  CoicpaNt.! 
NotemberS0»1850. 


BaUway  Company  —  Mandamus  —  Construction  of  Cross-road  Bridge^ 
"^rc.  —  Rates  €f  Jhclination  —  CompUan 
4-  9  Fict  c.  20  — 9  <)f- 10  Vict.  c.  249. 


Sre.  —  Bates  c^  Jhclination  —  Compliance  with  Plans  deposited  ^^ 


I  commanditig  the  Caledonlaa  BaUway  Gompan  j  to  eonstnict  a  public  carriage  road, 
and  a  bridge  for  earryiog  the  same  orer  the  railway,  and  the  approaches  thereto,  under  the 
obligations  conuined  in  the  Railways  Clauses  Consolidation  Act,  8  &  9  Vict  c.  20,  and  ^e 
company's  special  act,  and  in  conformity  with  a  plan,  section,  and  cross  section,  deposited 
with  tiie  clerk  of  the  peace,  and  as  therein  particnlarly  marked.  From  the  retom  by  the 
company  it  appeared,  that  in  making  the  railway  within  the  deviation  line  authorized  by  the 
speaal  act,  a  part  of  the  said  carriage  road  and  the  rates  of  inclination  thereof,  as  delineated 
in  the  said  cross  section,  had  been  lutered,  and  that  it  was  impossible,  consistently  with  such 
deriation  line,  to  madie  and  complete  the  alteratioa  in  the  said  load,  in  conformity  with 
the  rates  of  inclination  deUneatea  in  the  said  plan  and  section  and  cross  section :  — 

Hdd^  upon  demorrer,  that  tiie  14th  section  of  the  8  &  9  Vict,  c  20,  applied  to  the  constroctioa 
of  the  railway  and  not  to  cross  roads :  and  that  the  9th  section  or  the  special  act,  9  &  10 
Yict  c  249,  providing  that  it  should  be  lawful  for  the  company  to  construct  the  bridges 
for  carrying  the  railways  thereby  authorized  over  any  roads,  of  the  heights  and  spans  Mkd 
in  the  manner  shown  on  the  sections  deposited,  applied  only  to  the  heights  and  spans, 
and  not  to  the  rates  of  inclination  delineated  in  the  sections  deposited ;  and  therefore  that 
the  numdaanns  could  not  be  supported. 

Mandamus  to  the  Caledonian  Railway  Company,  commanding 
-ttiem  to  make,  constract  and  complete,  under  the  powers  and  obliga- 
tions contained  in  the  Railways  Clauses  Consolidation  Act,  Qie 
Caledonian  Railway  Act,  and  the  Caledonian  Railway  Carlisle  De* 
viation  Act,  and  according  to  and  in  conformity  with  the  plan,  section 
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and  cross  section  No.  3  belonging  to,  and  in  connection  with,  and 
referred  to  by  the  said  Caledonian  Railway  Carlisle  Deviation  Act, 
duly  deposited  with  the  clerk  of  the  peace  for  the  county  of  Cum- 
berland, a  certain  public  carriage  roeid  in  the  said  last-mentioned 
deposited  section  and  in  the  said  cross  section  referrii^;  thereto, 
marked  with  the  number  3 ;  also,  the  bridge  or  arch  speci&d  in  the 
said  deposited  section  as  of  30  feet  span  and  15  feet  6  inches  in 
height,  for  the  purpose  of  carrying  the  said  carriage  road  over  the 
line  of  railway  constructed  under  the  said  last-mentioned  act,  &c., 
and  likewise  the  several  approaches  to  the  said  bridge  and  carriage 
road  and  works  connected  therewith.  Return  by  the  company, 
stating  that  the  said  public  carriage  road  was  not  a  turnpike  road, 
and  that  in  making  the  deviation  line  authorized  by  the  Caledonian 
Railway  Carlisle  Deviation  Act,  1846,  they  altered  a  certain  psurt  only 
of  the  line  of  the  said  carriage  road  and  the  rates  of  iinJination 
thereof,  [the  return  described  particularly  the  particular  part  altered ;] 
that  the  company  had  made  the  said  alteration  as  by  law  they  were 
bound  to  do,  and  not  otherwise ;  that  the  said  cross  section,  No.  3, 
was  a  section  of  the  said  carriage  road  delineating  the  line  and  leveb 
and  inclinations  thereof,  but  not  delineating  or  describing  the  lines  or 
level  of  the  said  lines  of  railway  authorized  by  the  said  Deviation 
Act,  1846,  or  any  point  thereof,  save  at  the  point  of  intersection  of 
the  line  with  the  said  carriage  road,  and  the  level  of  the  line  of  rail- 
way had  always  been,  and  still  was,  within  two  feet  of  the  same  level 
as  described  in  the  said  cross  section  No.  3,  which  was  not  a  sectioa 
describing  the  common  d(Uum  line,  but  the  same  throughout  was 
described  in  a  certain  other  section  not  being  a  cross  section,  but  one 
of  the  sections  deposited  as  stated  in  the  writ;  that  the  said  proposed 
alteration  of  the  carriage  road  was  not,  nor  was  proposed  to  be,  any 
part  of  the  deviation  line  of  railway,  nor  was  the  same  any  engineer- 
mg  work  in  the  formation  of  the  said  railway  itself,  or  witlun  the 
meaning  of  the  Railways  Clauses  Consolidation  Act,  nor  described  as 
such  in  any  of  the  plans  or  sections  so  deposited  as  aforesaid ;  but 
that  the  same  was  the  projected  mode  of  the  deviation  line  pas^ng 
the  said  road  by  a  bridge  for  carrying  the  said  road  over  the  saM 
railway  within  the  meaning  of  the  said  Railways  Qauses  Consolida- 
tion Act;  that  the  said  bridge  had  been  constructed  of  the  height  and 
span  required  by  the  plans  and  sections.  The  return  then  d^cribed 
the  rate  of  inclination  and  width  of  the  road  as  altered,  and  of  the 
approaches  to  the  bridge,  and  the  bridge  itself;  and  further  stated, 
that  for  the  proper  construction  of  the  railway,  it  was  necessary,  at 
the  part  crossed  by  the  said  carriage  road,  to  deviate  to  an  extent  not 
exceeding  two  feet  from  the  level  of  the  said  deviation  line  of  rail- 
way, as  referred  to  in  the  common  datum  line  described  in  the  said 
section;  that  in  consequence  of  such  deviation  the  gradients  were 
diminished,  and  it  was  absolutely  impossible  to  make  and  complete 
the  alteration  in  the  said  carriage  road  in  conformity  witii  the  said 
plans,  sections,  and  cross  section  No.  3,  and  with  the  rates  of  inclina- 
tion delineated  and  shown  therein,  and  that  such  impossibility  was 
occasioned  by  reason  of  an  errcnr  in  the  said  cross  section  No.  3  as  to 
the  crossing  of  the  said  road 
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There  were  pleas  traversing  several  of  the  allegations  in  the  return, 
to  which  there  was  a  demurrer  and  joinder  in  demurrer.  The  pleas, 
however,  were  abandoned,  and  the  main  question  upon  the  writ  and 
return  was,  whether  the  company  were  bound  by  the  rates  of  inclina- 
tion in  the  plans  and  sections  deposited  with  the  clerk  of  the  peace, 
as  respected  the  carrying  of  the  carriage  road  across  the  line  of 
railway. 

ReWf  for  the  defendants,  ^November  13.)  First,  as  to  the  rates  of  in- 
clination, the  plans  and  sections  as  deposited  are  merely  for  the  purpose 
of  showing  the  general  character  of  the  scheme  to  the  legislature  and 
the  public.  They  are  only  obligatory  on  the  company  to  the  extent 
that  the  act  for  the  formation  of  the  railway  makes  them.  T%e 
North  British  Railway  Company  v.  Todd,  12  CL  &  F.  722.  Breyn- 
ton  V.  l%e  London  and  North-western  Railway  Companyy  10  Beav. 
238.  Before  the  passing  of  the  act  they  are  to  be  treated  merely  as 
preliminary  matters,  just  as  in  cases  of  contract  Now,  the  general 
act  binds  the  companv  strictly  to  the  line  of  railway  as  shown  in  the 
plans  and  sections,  allowing  a  deviation  within  certain  limits ;  but 
when  the  act  deals  with  cross  roads,  it  does  not  refer  to  any  plans  and 
sections,  but  only  confines  the  company  to  providing  for  the  public 
safety  and  convenience.  If  they  were  bound  by  the  cross  sections 
to  the  same  extent  as  in  the  construction  of  the  line  itself,  it  would 
be  quite  impracticable  for  the  company  to  comply  with  the  requisi- 
tions of  the  act  Sects.  11,  12,  and  15  of  the  general  act  8  &  9 
Vict  c.  20,  provide  for  the  extent  of  deviation  from  the  datum  line  to 
be  allowed  in  the  construction  of  the  line.  The  13th  section  provides 
for  the  making  of  the  arches,  tunnels,  &c.,  of  the  railway  according 
to  the  deposited  plans  and  sections,  subject  to  the  14th  section,  which 
provides  that  the  company  shall  not  "  deviate  from  or  alter  the  gradi- 
ents, curves,  tunneb,  or  other  engineering  works  described  in  the  said 
plan  or  section,"  except  within  the  limits  therein  stated.  This  is  not 
an  engineering  work  within  the  meaning  of  sect  14.  The  words  in 
that  section, "  the  said  plan  and  section,''  by  reference  back  to  the 
Ilth  section  appear  to  refer  to  the  line  of  railway  itself,  and  to  apply 
only  to  the  plans  and  sections  upon  which  the  common  datum  line  is 
marked.  Beardmer  v.  The  London  and  North-western  Railway  Com- 
pony,  1  Hall  &  Twells,  161 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Chanc.  432, 
is  an  express  authority  for  that  If  it  were  otherwise,  the  company 
would  be  tied  down  most  inconsistently  as  regarded  the  cross  sections. 
The  16th  section  is  the  empowering  clause  which  applies  almost  ex- 
clusively to  cross  works,  and  the  46th,  49th,  50th,  53d,  and  56th  sec- 
tions contain  the  restrictions  referred  to  in  that  section,,  and  they  show 
that  the  public  convenience  is  the  matter  to  be  looked  to.  As,  there- 
fore, the  rate  of  inclination  in  the  plans  and  sections  does  not  apply 
to  the  cross  sections,  the  writ  asks  too  much,  and  the  court  cannot 
ffrant  a  peremptory  mandamus.  The  King"  v.  St.  PancraSj  3  Ad.  &  K 
536.  The  Queen  v.  The  Tithe  Commissioners  for  England  and  Wales^ 
19  Law  J.  Eep.  (n.  s.)  Q.  B.  177.  Then,  as  to  the  construction  of 
tiie  bridge,  the  question  is,  whether  the  9th  section  of  the  special  act, 
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9  &  10  Vict.  c.  249,  which  enacts  that  it  shall  be  lawful  for  the  com- 
pany to  constmct  the  bridges  for  carrying  any  roads  over  the  railway 
thereby  authorized,  of  the  heights  and  spans,  and  in  the  manner 
shown  on  the  section  deposited  as  therein  mentioned,  is  enabling 
or  restrictive.     The  words  "  shall  be  lawful "  are  permissive. 

[Lord  Campbelly  C.  J.  There  is  a  difference  whether  a  benefit  is 
conferred  or  an  obligation  is  imposed.] 

No  doubt  the  question  is  whether  the  public  benefit  or  that  of  the 
company  is  intended.  In  the  general  act  provision  is  made  for  the 
public  convenience,  and  it  is  not  to  be  supposed  that  this  provision 
ties  down  the  company  more  strictly.  The  two  acts  are  to  be 
read  together,  and  the  clause  in  the  lo<^  act  would  then  appear  to  be 
an  enabling  dause,  to  be  restrained  only  by  the  public  convenience. 
A  further  argument  here  is  the  impracticability  stated  in  the  return. 
If  it  had  been  meant  to  set  up  that  the  plans  and  sections  have  not 
been  substantially  complied  with,  that  should  have  been  pleaded, 
and  the  question  of  fact  tried.  But  as  the  return  now  stands,  it  is, 
if  supported,  an  answer.  The  Queen  v.  TJie  Birmingham  ami 
Gloucester  Railway  Compa/ny^  2  Q.  B.  B^p.  47;  s.  c.  10  Law  J. 
Bep.  (n.  s.)  Q.  R  322. 

Sir  A,  Cockburfiy  Solicitor  General^  ( Greig  and  P.  Thompson  with 
him,)  contra.  The  9th  section  of  tlxe  special  act  is  mainly  relied 
upon.  The  provisions  of  that  section  are  compulsory,  as  is  shown 
more  particularly  by  a  reference  to  the  5th  section,  which  binds  the 
company,  if  they  think  fit  to  make  the  railway,  to  the  deposited  plans 
and  sections.  The  general  act  is  to  apply,  if  the  special  act  does 
not  The  North  British  Railway  Compare  v.  Todd.  Beardmer  v. 
The  London  and  North-western  Railway  Company,  Where  any  ref- 
erence to  the  plans  and  sections  is  made  by  the  special  act,  they  are 
to  be  taken  as  incorporated  with  it ;  and  that  being  so  here,  the  com- 
pany have  not  complied  with  them  as  they  were  boimd,  and  the 
mandamus  ought  to  go.  The  9th  section  is  not  to  be  found  in  the 
other  acts,  and  was  introduced  specially  to  protect  the  public  hi^- 
ways.     The  whole  question  is,  whether  that  section  is  compulsory. 

[Lord  Campbell^  C.  J.     And  to  what  extent?! 

No  doubt ;  and  if  there  be  any  ambiguity  ol  construction,  several 
cases  show  that  as  public  rights  are  interfered  with,  it  is  to  be  taken 
strictly  against  the  company.  It  is  clear  also  that  the  words,  "  shall 
be  lawful,"  are  compulsory  where  the  purpose  of  the  section  is  the 
public  benefit,  and  the  preamble  in  the  1st  section  shows  that  public 
convenience  was  the  object  in  passing  the  act  If  the  9th  section  be 
considered  as  merely  permissive,  so  must  the  5th  section,  which 
requires  the  railway  to  be  made  according  to  the  deposited  plans  and 
sections.  As  to  the  argument  of  impossibility,  the  act  was  passed 
for  the  purpose  of  securing  particular  privileges  to  the  company,  and 
with  special  reference  to  the  plans  and  sections,  and  if  there  be  any 
error  in  the  plans  and  sections,  the  company  cannot  now  take  advan- 
tage of  such  error.  In  case  of  difficulty,  there  is  an  easy  remedy 
given  by  reference  to  the  Board  of  Trade,  8  &  9  Vict  c.  20,  s.  66. 
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Revj  in  reply.  There  is  nothing  in  the  act  that  refers  to  the  sect 
No.  3,  and  the  9th  section  is  not  to  be  read  as  if  it  had  said  that  the 
roads  on  the  railway  shall  be  of  the  rate  of  inclination  shown  in  the 
plans.  It  never  could  have  been  meant  that  the  rates  of  inclination 
were  to  be  gone  into  minutely.  The  words  are  satisfied  by  showing 
that  the  road  crosses  over  the  places  specified.  If  the  word  "  man- 
ner" in  the  section  embraced  every  thing,  there  would  have  been  no 
necessity  to  specify  the  height  and  span.  There  is  nothing  to  fix  the 
precise  level.  C%*r.  adv.  vuU. 

The  judgment  of  the  court  *  was  rfcw  delivered  by 

Lord  Campbell,  C.  J.  After  reading  the  mandatory  part  of  the 
writ,  his  lordship  proceeded :  Before  a  peremptory  mandamus  issues, 
it  lies  on  the  prosecutors  to  show  that  all  that  is  commanded  is 
a  duty  imposed  by  law  on  the  defendants.  We  consider  it  to 
be  quite  settled,  that  when  a  peremptory  mandamvs  has  issued, 
if  any  part  of  it  is  unlawful  the  whole  must  be  set  aside.  It  is, 
therefore,  necessary  to  show  that  there  is  an  obligation  on  the  part  of 
the  defendants  to  make  the  road  according  to  the  rates  of  inclination 
delineated  and  shown  in  the  plans  and  sections  deposited  with  the 
clerk  of  the  peace.  It  is  quite  clear  on  general  principles,  and  on  the 
authority  of  the  case  of  The  North  British  Railway  Company  v.  Todd^ 
that  the  mere  exhibition  of  plans  and  sections  in  Parliament  does  not 
make  them  obligatory  upon  the  company  when  they  obtain  an  act ; 
it  CBXX  only  be  something  in  the  special  act  itself  or  the  general  act 
which  can  have  that  effect  It  is  merely  like  a  negotiation  in  the 
course  of  entering  into  a  private  contract,  which  ceases  to  have  any 
effect  as  soon  as  there  is  a  written  agreement  between  the  parties.  It 
was  supposed  that  by  the  general  act,  the  8  &  9  Vict  c.  20,  s.  14, 
this  obligation  must  be  imposed,  considering  this  road  as  an  "  en- 
gineering work ; "  but  it  is  quite  clear  that  section  applies  only  to  the 
construction  of  the  railway,  and  not  to  cross  roads.  Then  it  has 
been  allowed  that  in  the  first  special  act  there  is  nothing  to  make 
these  plans  and  sections  obligatory.  But  reliance  is  placed  on  the 
9th  section  of  the  9  &  10  Vict.  c.  249,  which  provides  that  "  it  shall 
be  lawful  to  the  said  company  to  construct  the  bridge  for  carrying  the 
railway  hereby  authorized  over  any  roads,  or  for  carrying  any  roads 
over  the  said  railway,  of  the  heights  and  spans  and  in  the  manner 
shown  on  the  section  deposited  as  hereinbefore  mentioned."  The  in- 
clination of  my  opinion  is,  that  thb  section  is  obligatory  so  far  as  it 
goes;  but  the  question  is.  To  what  extent  does  it  go  ?  And  we  think 
that  it  only  applies  to  the  heights  and  spans  delineated  in  the  plans 
and  sections,  which  are  expressed,  and  expressio  unius  est  exclusio  at- 
terius.  There  is  nothing  said  as  to  the  rates  of  inclination,  and  it 
would  be  strange  if  they  had  been  in  the  same  way  rendered  obliga- 
tory, because  there  is  a  power  of  deviation  from  the  datum  line  of  rail- 
way which  would  render  them  wholly  inapplicable.     Therefore,  we 

1  LOED  CaMFBELL,  C.  Jn  COLERHKIE,  WlOHTMAN,  and  ErUE,  JJ. 
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think,  sect  9  of  the  sapplemental  act  applies  only  to  the  heights  and 
spans  delineated  in  the  plans  and  sections  deposited,  and  they  have 
b^en  followed,  although  the  rates  of  inclination  have  heen  altered 
The  writ  of  mandamus,  consequently,  cannot  be  supported  in  part, 
and  there  must,  therefore,  be  judgment  for  the  defendants. 

JudgmetUfar  the  defendamU. 


Small  v.  Gibson.^ 
Hichaelmas  Term,  December  18, 1849,  and  Norember  S7, 1850. 

Insurance  —  Time  Policy —  Warranty, 

Te  an  action  on  a  time  policj  of  insurance,  commencing  on  the  25th  September,  ISiS,  tbe 
defendant  pleaded,  that  tbe  ship  was  not,  at  the  commencement  of  the  risk,  nor  at  tbe  mak- 
ing of  the  policy,  nor  on  the  25th  September,  1843,  seaworthy,  or  in  a  fit  and  proper  con- 
dition safely  to  go  to  sea ;  whereupon,  and  upon  issae  found  for  the  defendant,  the  pbda- 
tiff  moved  for  judgment  nm  obstante  veredicto:  but  held,  that  the  plea  is  a  sufficient  answer 
to  the  action. 

There  is  an  implied  warranty  of  seaworthiness  in  time  policies,  if  nothine  appear  in  them  to 
the  contrary,  as  well  as  in  policies  of  a  voyage.    [But  see  poet,  p.  299  J 

The  warranty  applies,  in  time  policies  as  well  as  in  policies  for  a  voyage,  at  the  period  when 
the  risk  commences,  and  not  of  necessity  at  the  period  when  the  ship  goes  to  sea.  [Bet 
•ee;)Ort,p.  299.] 

This  was  an  action  on  a  policy  of  insurance  on  a  ship  called  the 
Susan,  ^'  lost  or  not  lost,  in  port  and  at  sea,  in  all  trades  and  services 
whatsoever  and  wheresoever,  during  the  space  of  twelve  calendar 
months,  commencing  on  the  25th  of  September,  1843."  The  loss  was 
alleged  to  be  occasioned  by  perils  of  the  sea.  The  defendant,  amcMig 
other  pleas,  pleaded  that  the  ship  was  not,  at  the  commencement  of 
the  risk,  nor  at  the  making  of  the  policy,  nor  on  the  25th  of  Septem- 
ber, 1843,  seaworthy,  or  in  fit  and  proper  condition  safely  to  go  to 
sea.  The  plaintifl*  replied  de  imuria  to  the  plea  denying  seaworthi- 
ness,  and  the  jury  found  a  vercUct  for  the  defendant  in  the  terms  of 
the  plea.  The  plaintiff,  who  had  succeeded  on  the  other  issues,  moved 
for  judgment,  non  obstante  veredicto^  on  the  issue  as  to  seaworthiness, 
on  the  ground  that  there  was  no  implied  warranty  of  seaworthiness 
in  a  time  policy,  and  that  the  rules  of  the  law  of  insurance  as  to  such 
a  warranty  were  not  applicable  to  the  case  of  a  time  policy. 

Sir  R  Thesiger  and  James  Wilde  now  showed  cause.*  A  war- 
ranty on  the  part  of  the  owner  of  the  ship  of  seaworthiness  is  to  be 
implied  in  all  policies,  whether  they  be  for  time  or  for  a  voyage,  and 
such  warranty  applies,  as  well  in  one  case  as  the  other,  to  the  time  when 
the  risk  is  to  commence.  It  was  argued  in  moving,  first,  that  no  war- 
ranty of  seaworthiness  can  be  implied  in  a  time  policy ;  and,  second- 

1  14  Jur.368;  15  Jar.  335. 

*  November  13,  1849.    Coram  Colxruwe,  Wieanujf,  and  EmsjL,  JJ 
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ly,  that  if  snch  a  warranty  can  be  implied  in  a  time  policy,  it  is  not 
8o  large  as  a  warranty  of  the  same  species  in  an  ordinary  policy  on  a 
▼oyage.  The  warranty  in  a  time  policy,  it  was  said,  only  applies  at  the 
time  the  ship  goes  to  sea  upon  the  voyage  daring  which  the  time  pol- 
icy is  to  attach  emd  the  risk  of  the  underwriter  under  it  is  to  commence* 
In  other  words,  if  the  risk  is  to  commence  on  some  day  during  a  par- 
ticular voyage,  the  warranty,  if  there  be  one,  is  satisned  if  the  ship 
was  seaworthy  when  she  went  to  sea.  The  argument  they  used  was, 
that,  if  the  ship  was  seaworthy  when  she  left  port,  it  does  not  signify 
whether  she  was  seaworthy  at  the  day  the  risk  commenced ;  and 
therefore  the  allegation  in  the  plea  that  she  was  unseaworthy  on  the 
3dth  of  September,  and  at  the  time  the  risk  commenced,  is  immaterial ; 
and  consequently  the  plaintiff  ought  to  recover,  notwithstanding  the 
verdict  upon  the  issue  on  that  plea  is  found  for  the  defendant  The 
distinction  which  was  taken  between  a  time  policy  and  a  policy  for 
a  voyage  was  founded  upon  an  asserted  principle  of  law.  The  war- 
ranty of  seaworthiness  is  implied  in  ordinary  policies  on  a  voyage,  it 
is  said,  on  this  ground,  that  the  owner  must  be  taken  to  know,  at  the 
time  at  which  the  risk  commences  in  those  policies  —  that  is,  at  the 
time  the  ship  goes  to  sea — whether  she  is  seaworthy  or  not;  be 
knows  it  either  by  himself  or  his  master,  who  is  his  agent ;  the  ship 
at  that  time  ought  to  be  seaworthy,  or  the  underwriter  is  deceived ;  it 
is  the  duty  of  the  owner  to  provide  that  she  is  seaworthy  at  that  time ; 
the  owner,  therefore,  shall  be  taken  to  warrant  to  the  underwriter, 
that,  at  the  time  the  ship  leaves  port,  she  is  seaworthy.  But  that 
principle,  it  was  said,  does  not  apply,  and  therefore  the  rule  does  not 
apply  to  a  time  policy,  which  is  usuadly  made  to  attach,  which  in  the 
ordinary  course  of  business  is  made  to  attach,  when  the  ship  is  at 
sea.  The  owner  cannot,  in  such  c&ise,  know  ihe  condition  of  the  ship 
at  the  time  the  policy  is  to  attach,  and  the  underwriter  knows  that 
the  owner  can  have  no  such  knowledge.  It  cannot,  therefore,  be  an 
implication  of  law  in  such  case  that  the  parties  are  dealing  upon  the 
footing  that  the  owner  warrants  that,  at  the  time  when  the  risk  is  to 
commence,  when  the  ship  is  at  sea,  and  has  been  probably  for  months, 
and  the  owner  cannot  know  what  has  happened  to  her,  she  is  sea- 
worthy. Now,  the  answer  to  this  argument  is,  that  the  rule  in  tiie 
case  of  a  policy  on  a  voyage  is  not  founded  upon  any  such  prindpie 
of  law  as  has  been  asserted.  If  it  is  founded  upon  such  a  principle, 
it  cannot  apply  when  the  principle  does  not  apply.  The  principle 
does  not  apply  in  the  case  of  a  nome  policy  —  of  a  policy  made  in 
London,  for  instance,  on  a  ship  from  Bombay.  How  can  the  owner 
in  London  know  the  condition  of  the  ship  in  Bombay  ?  Yet  it  has 
been  held,  that,  in  such  a  policy,  the  warranty  of  seaworthiness  must 
be  implied.  Take  the  case,  again,  of  a  poucy  from  a  port  abroad, 
where  there  are  no  means  of  repairing  the  ship ;  can  it  be  the  duty 
of  the  owner  to  repair  the  ship  where  he  can  have  no  means  ?  Yet 
in  such  case,  also,  the  warranty  has  been  held  to  attach.  Is  the  legal 
implication  of  this  warranty  to  be  made  to  depend  upon  an  inquiry 
into  the  state  of  the  foreign  port?  or  were  these  cases  wrongly  de- 
cided ?     Is  not  the  answer  rather,  that  the  principle  assigned  for  the 
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rale  is  wrong?  In  trath,  the  principle  upon  whieh  this  role,  of  an 
implied  warranty  of  seaworthiness,  rests,  is  entirely  different  The 
contract  of  insurance  is  a  contract  of  indemnity.  In  order  that  the 
rate  of  insurance,  and  the  amount  of  damage  in  case  of  loss,  may  be 
aecurately  ascertained  between  the  parties,  the  first  at  the  time  of 
entering  into  the  contract,  and  the  second  after  the  loss,  it  is  necessary 
that  it  should  be  assumed  that  the  ship  was  in  a  perfect  condition  to 
perform  her  voyage  at  the  moment  the  risk  was  to  commence.  If  she 
was  not  perfect  then,  how  could  the  parties  tell  what  rate  of  insurance 
they  ought  to  agree  upon  ?  It  must  have  depended,  in  such  case,  upon 
the  amount  of  defect  in  the  ship.  Or  how,  in  case  of  damage,  could 
they  tell  what  part  of  it  was  caused  by  the  risks  insured  against,  and 
what  by  the  original  defects  in  the  ship  ?  It  is  to  avoid  such  diffi- 
culties as  these  that  the  law  assumes,  if  nothing  appear  to  the  oon- 
trary,  that  the  parties  agreed  that  it  should  be  considered  that,  at  the 
moment  of  the  commencement  of  the  risk,  the  ship  was  seaworthy, 
and  that  if  she  was  not  the  policy  should  be  ineffective.  Knowledge 
or  ignorance  is,  in  this  view,  evidently  of  no  consequence,  nor  any 
supposed  duty  of  the  owner ;  and  the  principle  assected  by  the  other 
side,  and  the  distinction  founded  upon  it,  fail  All  the  authorities  are 
in  accordance  with  the  principle  now  enunciated,  and  lay  down  ex- 
pressly, with  regard  to  the  warranty  of  seaworthiness,  that  the  knowl- 
edge or  ignorance  of  the  owner  as  to  the  condition  of  the  ship  is  im- 
material. None  of  them  make  any  distinction  between  a  policy  on 
a  voyage  and  a  time  policy.  **  Every  ship  insured  must,  at  the  time 
of  the  insurance,  be  able  to  perform  the  voyage,  unless  some  external 
accident  should  happen ;  and,  if  she  have  a  latent  defect  wholly  un- 
known to  the  parties,  that  will  vacate  the  contract,  and  the  insurers 
are  discharged.  There  is  in  the  contract  of  insurance  a  tacit  and  im- 
plied agreement  that  every  thing  shall  be  in  that  state  and  condition 
in  which  it  ought  to  be ;  and  therefore  it  is  not  sufficient  for  the  in- 
sured to  say  that  he  did  not  know  that  the  ship  was  not  seaworthy. 
The  ship  is  the  substratum  o{  the  contract  between  the  parties;  a  ship 
not  capable  of  performing  the  vovage  is  the  same  as  if  there  were  no 
ship  at  all ;  and  although  the  defect  may  not  be  known  to  the  person 
insured,  yet,  the  very  foundation  of  the  contract  being  gone,  the  law 
is  clearly  in  favor  of  the  underwriter."  1  Park  Ins.  4^,  8th  ed.  tit 
"  Of  Seaworthiness."  Mils  v.  Roebuck,  Id.  460,  will  probably  be 
referred  to. 

tSheey  Serf.  I  shall  not  refer  to  it;  nobody  can  understand  it] 
t  seemed  to  be  relied  on  in  moving  this  rule^  as  it  b  quoted  in 
March  v.  Pigot,  5  Burr.  2802 ;  or  rather  the  dictum  there  attributed 
to  Lord  Mansfield  was  relied  on,  "  that  the  insured  pught  to  know 
whether  his  ship  was  seaworthy  or  not  at  the  time  she  set  out  upon  her 
voyage ;  but  how  should  he  know  the  condition  she  might  be  in  q/far 
she  had  been  out  a  twelvemonth  ?  "  Yet  the  account  given  of  Mitts  v. 
Boebuckj  by  Park,  J<,  is  inconsistent  with  any  such  distinction  as  is 
attempted  to  be  drawn  from  this  dictum.  ^'  The  plaintiff  is  bound  to 
show  that  the  ship  was  seaworthy  for  the  voyage  insured*  It  is  a 
condition  precedent,  and  if  not  complied  with,  so  that  the  peril  was 
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enhancedy  from  wbatever  oaoBo  tbb  might  arise,  and  though  no  fraud 
was  intended  on  the  part  of  the  assured,  the  underwriters  may 
aaswer,  *  We  are  not  liaisie.' "  Per  Lord  EUenborough,  C.  J^  in  Wed- 
derbmm  v.  Bellj  1  Camp.  1.  ^  I  also  doubt  whether  there  is  any  anal- 
ogy between  a  case  like  the  present  and  cases  where  there  is  an 
implied  warranty  of  seaworthiness.  The  latter  is  implied  from  the 
nature  of  a  contract  of  insurance.  The  consideration  of  an  insurance 
ifl  paid  in  order  that  the  own^  of  a  ship  which  is  capable  of  perform- 
ing ber  voyage  may  be  indemnified  against  certain  contingencies ; 
and  it  supposes  the  possibility  of  the  underwriter  gaining  the  pre- 
mium ;  but  if  the  ship  be  incapable  of  performing  her  voyage,  there 
is  no  possibility  of  the  undei^riter  gaining  the  premium ;  and  if  the 
consii&ration  fail,  the  obligation  fails."  Per  Lawrence,  J.,  in  Christie 
V.  Secretany  8  T.  R.  193.  '<  I  have  often  had  occasion  to  observe  here, 
that  there  is  nothing  in  matters  of  insurance  of  more  importance  than 
the  implied  warranty  that  a  ship  is  seaworthy  when  she  sails  upon 
the  voyage  insured.  It  is  not  necessary  to  inquire  whether  the  owner 
acted  honestly  or  fairly  in  the  transaction ;  for  it  is  clear  law,  that 
however  just  or  honest  the  intentions  and  conduct  of  the  owner  may 
be,  if  he  be  mistaken  in  the  fact,  and  the  vessel,  in  fact,  be  not  sea- 
worthy, the  underwriter  is  not  liable."  Per  Lord  Eldou,  in  Ikntfflas 
v.  Scm^^  4  Dow,  369. 

So  in  Parmeter  v.  Ckmnnsj  2  Camp.  335,  it  was  held  by  Lord 
EUenborough,  C.  J.,  that,  upon  a  policy  at  and  from^  the  underwriter 
cbuld  not  be  liable,  unless  the  ship  was  once  safe  and  seaworthy  at 
the  place.  In  Lee  v.  Beaeh^  1  Park  Ins.  468, 8th  ed.,  the  ship  was  fully 
eicamined  under  the  eye  of  the  owner,  and  repaired  to  the  satisfaction 
of  every  one  who  saw  her;  yet  there  was  a  latent  defect  in  her  after- 
wards made  apparent,  and  the  underwriter  was  excused  in  conse- 
quence. In  OUoer  v.  Cowky^  Id  470,  where  the  assured,  though 
owner  of  the  cargo,  was  not  owner  of  the  ship,  and  so  had  no  power 
to  get  her  repaired  if  he  would,  it  was  held,  that  the  warranty  must 
be  implied.  In  Hucks  v.  Thornton^  Holt,  30,  the  existence  of  this 
warranty  in  a  time  policy  is  assumed  by  all  parties.  The  discussion 
is  taken  only  upon  its  extent  In  HoUingvoorth  v.  Brodrick^  7  Ad.  & 
EL  40,  the  policy  was  a  time  policy.  The  plea  was,  that  after  the 
making  of  the  policy,  and  during  the  time  the  ship  was  insured,  and 
before  the  loss,  the  ship  was  unseaworthy.  Upon  demurrer  the  plea 
was  held  ill.  ^  It  is  clear  that  the  implied  warranty  of  seaworthiness 
is  satisfied  if  the  ship  is  seaworthy  at  the  commencement  of  the  risk. 
I  do  not  know  of  any  distinction  on  account  of  the  risk  being  for 
time."  Per  Patteson,  J.  In  the  case  of  Dixon  v.  Sadler,  5  M.  &  W. 
405,  which  was  dso  a  time  policy,  the  existence  of  this  warranty  in 
the  policy  was  again  conceded  by  all ;  and  Park,  B.,  who  delivered 
the  judgment  of  tiie  court,  declined  to  draw  any  distinction,  as  to  its 
extent,  between  a  time  policy  and  others.  "  in  the  case,"  he  says, 
^  of  an  insurance  for  a  certain  voyage,  it  is  clearly  established  that 
there  is  an  implied  wanranty  that  the  vessel  shall  be  seaworthy,  by 
which  it  is  meant  that  she  shall  be  in  a  fit  state,  as  to  repairs,  equip- 
Bient,  and  crew,  and  in  all  other  respects,  to  encounter  the  ordinary 
35* 
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perils  of  the  voyage  insured,  at  the  time  of  sailing  npon  it  Then 
are  not  any  cases  in  which  the  obligation  of  the  assured  in  the  case 
of  a  time  policy,  as  to  the  seaworthiness  or  navigation  of  the  vessel, 
is  settled.  It  may,  however,  be  safely  laid  down  that  it  is  not  more 
extensive  than  in  the  case  of  an  ordinary  policy,"  &c.  And  per  Tin- 
dal,  C.  J.,  in  the  same  case,  in  error,  8  M.  &  W.  885,  **  No  staress  was 
laid,  in  the  course  of  the  argument  before  us,  upon  any  distinction  to 
be  taken  between  the  implied  warranty,  on  the  part  of  the  assured,  as 
to  the  seaworthiness  of  the  ship,  in  the  case  of  a  policy  on  a  particular 
voyage,  and  of  a  time  policy ;  nor  do  we  think  any  such  distinction 
can  be  held  to  exist"  It  has  always  been  usual  for  merchants  to 
insert  in  time  policies  an  exemption  from  this  warranty,  if  it  was 
intended  that  it  should  not  attach.  That  shows  their  opinion.  But 
now  it  is  said  that  this  warranty  cannot  be  implied.  Such  exemption 
therefore,  though  always  used  by  merchants  and  insurers,  has,  aoooid- 
ing  to  the  argument,  been  always  useless.  The  argument  on  ihe 
other  side  also  seems  to  assume  that  a  time  policy  must  necessarily 
attach  whilst  the  ship  is  at  sea ;  but  that  is  not  always  so,  and  the 
argument  must  not  rest  on  that  foot  As  to  the  second  point,  if  the 
meaning  of  a  warranty  of  seaworthiness  in  a  time  policy  is,  that  the 
ship  was  seaworthy  when  she  left  her  last  port,  the  allegation  in  the 
plea,  that  she  was  not  seaworthy,  means  the  same  thing.  If  the 
meaning  of  the  warranty  in  a  time  policy  be,  that  the  ship  need  only 
be,  at  the  day  of  the  commencement  of  the  risk,  in  such  a  state  as  a 
ship  would  be  which  had  been  at  sea  for  the  time  the  ship  insured 
has,  but  which  was  in  good  condition  and  equipment  at  leaving  pqrt, 
then  the  meaning  of  the  allegation  in  the  plea  is,  that  she  was  not 
in  such  state  at  the  commencement  of  the  risk,  and  was  not  in  good 
condition  and  equipment  at  leaving  port  Seietworthiness  is  a  com- 
plex term  in  the  plea,  as  it  was  in  the  policy.  Whatever  seaworthi- 
ness means  in  a  time  policy,  the  jury  have  found  that  this  ship  was 
not  seaworthy  within  that  meaning.  K  the  warranty  be  construed 
otherwise  than  simply,  that  the  ship  was  seaworthy  at  the  commence- 
ment of  the  risk,  all  sorts  of  vexatious  inquiries  will  be  opened.  Pad- 
dock V.  Uie  Franklin  Insurance  Gompamy^  11  Pick.  227,  quoted  in  1  Ph. 
Ins.  333, 2d  ed.,  is  no  authority  for  a  contrary  doctrine ;  it  only  suggests 
the  propriety  of  construing  this  warranty  of  seaworthiness  liberally. 

Shee^  Serj.,  and  Unthank,  in  support  of  the  rule. 

This  is  a  most  important  question.  If  the  argument  of  the  other 
side  prevails,  merchants,  who  have  thought  themselves  secure  in 
making  insurance  upon  their  ships,  abroad  or  at  sea,  have  really  no 
security.  These  time  policies  are  almost  always  made  upon  ships 
abroad  or  at  sea.  If  their  argument  prevails,  there  must  be  great 
liardship  on  merchants.  Suppose  a  ship,  insured  upon  her  outward 
voyage,  arrives  at  Bombay  in  August,  and  is  there  fully  repaired, 
before  the  end  of  August,  by  funds  of  the  owner  previously  forwaided 
for  that  purpose ;  her  owner,  in  England,  calculating  that  she  vnU  not 
leave  Bombay  before  the  end  of  September,  insures  her  again,  lost  or 
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Bot  lost,  from  tiie  35th  September,  but  she  leaves  in  August,  as  soon 
as  she  is  repaired.  If  she  is  damaged  at  sea  before  the  35th  Septem- 
ber, and  yet  receives  her  death  blow  afterwards,  the  owner,  notwith- 
standing all  his  care,  has  no  indemnity  under  either  policy.  It  is  on 
account  of  such  hardship  as  this,  arising  solely  from  the  forced  igno- 
rance of  the  owner  as  to  the  condition  of  his  absent  ship,  that  we  say 
that  it  cannot  be  implied  in  law  that  he  warranted  that  she  was,  on 
a  given  day,  in  perfect  condition.  To  obviate  the  force  of  this  argu- 
ment, which  was  foreseen,  and  to  show  that,  in  contemplation  of  the 
merchants  and  insurers,  there  was  always  such  a  warranty  implied  in 
time  policies,  if  nothing  to  the  contrary  appeared,  it  was  said,  that 
always,  if  a  merchant  did  not  wish  to  make  this  warranty  in  a  time 
policy,  a  clause  to  that  effect  was  inserted.  But  it  is  said  in  West- 
gate  on  Insurance,  that  this  clause  was  first  invented  while  the  courts, 
to  the  astonishment  of  the  merchants,  were  doubting,  in  the  case  of 
Mills  V.  Roebuck^  whether  such  an  implication  ought  to  be  made.  It 
was  never  contended,  in  moving  this  rule,  that  the  question  of  the 
implication  of  the  warranty  was  to  be  decided  on  the  ground  of  there 
being  no  possibility  of  knowledge  in  the  assured,  by  himself  or  his 
agent  In  many  instances,  it  is  obvious  that  he  may  have  knowl- 
edge. But  'the  question  is,  considering  that  the  implication  must  be 
roauie  in  all  time  policies  if  it  be  made  in  one,  and  considering  tiiat 
time  polices  are  almost  always  made  when  the  ship  is  at  sea,  whether, 
in  the  case  of  time  policies  where  no  express  warranty  is  made, 
it  is  reasonable  in  the  court  to  imply  such  a  contract  Once  allow 
that  there  is  such  a  warranty,  and  no  doubt  knowledge,  on  the  part 
of  the  owner,  of  the  condition  of  the  ship,  is  beside  the  question ;  but 
when  an  implication  is  to  be  made,  it  seems  most  material  to  con- 
sider whether  a  reasonable  man  can  be  supposed  to  have  made  such 
a  contract  without  knowledge.  That  was  the  only  way  in  which 
Liord  Mansfield's  dictum  was  cited.  He  points  out  a  clear  distinction 
in  the  state  of  things,  under  ordinary  circumstances  at  the  time  of 
the  commencement  of  the  risk,  between  a  policv  for  a  voyage  and  a 
time  policy.  The  question  raised  on  the  recora  is,  whether  the  fact 
of  the  ship  being,  on  IJie  35th  September,  or  at  the  commencement 
of  the  risk,  in  such  a  condition  as  that,  if  she  had  then  been  in  port, 
she  would  not  have  been  fit  to  go  to  sea,  is  an  answer  to  this  action. 
We  contend  that  it  is  not  We  say,  firet,  that  no  implication  of  a 
warranty  of  seaworthiness  ought  to  be  mside  in  a  time  policy :  and, 
secondly,  we  say,  that  if  there  is  such  a  warranty  in  a  time  policy,  it 
is  only  a  warranty  that  the  ship  shall  be  seaworthy  when  she  goes  to 
sea,  whether  that  be  before  or  after  the  risk  is  to  commence ;  and  we 
say  so  in  that  case,  because  we  say  the  term  "seaworthy"  must  have 
a  nxed,  and  determinate,  and  the  same  meaning,  in  all  policies  in 
which  it  is  found,  or  is  to  be  implied. 

\Erley  J.  It  has  been  decided  otherwise.  It  means  another  con- 
dition, if  the  ship  be  navigating  a  canal,  than  it  does  if  she  be  a  sea- 
going ship.] 

That  is  a  difference  in  the  circumstances  of  Hie  ship,  not  in  the 
meaning  of  the  term.    The  term  "  seaworthy,"  in  all  policies,  and  in 
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aH  laws,  means  navigcd>le,  fit  for  naTigaikMi,  on  the  voyage  insued. 
It  applies,  and  can  from  its  nature  only  apply,  to  the  moment  when 
the  ship  is  to  go  to  sea*  Whether  the  nsk  under  the  policy  i6  ta 
commence  before  or  after  that  time,  the  wairanty  of  seaworthineas, 
if  there  be  one,  applies  only  to  the  moment  of  goin^  to  sea. 

[Coleridgej  J.  Do  you  mean  to  say,  that  in  a  pobcy  ^at and  firom,'^ 
there  is  no  wairanty  whilst  the  ship  is  at  the  place,  but  only  when  she 
goes  to  sea  ?] 

There  is  no  warmnty  of  seaworthiness  applicable  until  that  moment 
There  may  be  another  warranty,  as  that  the  ship  ought  to  be  found  in 
certain  things  fit  for  her  condition  in  port  But  the  question  here  is, 
whether,  whilst  she  is  in  port,  she  must  be  seaworthy.     We  say  not 

[Ooleridge,  J.  Has  it  not  been  held  otherwise,  and  that  the  only 
dinetence  is,  that  there  is  a  different  amount  of  seaworthiness  war* 
ranted  in  the  two  stages  ?] 

There  is  no  other  meaning  which  the  word  ^seaworthiness"  will 
bear  but  ^  navigability,"  L  e.,  fitness  to  go  to  sea  for  the  voyage  in- 
sured. All  the  authorities,  when  examined,  either  directly  support,  or 
are  not  inconsistent  with,  this  interpretation  of  the  term.  In  SmUk  v. 
Smridg^y  4  Elsp.  35,  Lord  Kenyon,  C.  J.,  expressly  decides  that  the 
warranty  of  seaworthiness  does  not  attach  until  the  ship  goes  to  sea. 
^  The  policy,"  he  says,  ^  was  at  and  from  Pillaw.  Such  a  policy  at 
and  fi^m  a  place  attached  on  the  ship  while  she  was  und^^raig 
repairs ;  yet  it  was  not  necensa/ry  thai  M«  should  be  seaworthy  at  the 
time  of  the  insurance.^  In  JParmeSer  v.  Couriniy  2  Camp.  235,  which 
was  also  a  policy  at  and  from.  Lord  Bllenborougfa  guards  himself 
very  careitUly.  He  does  not  apply  the  term  ^seaworthiness"  to  the 
condition  of  the  ship  whilst  at  the  place,  but  only  when  be  supposes 
her  at  sea.  **  To  be  sure,"  he  says,  <^  while  the  ship  remains  at  the 
place,  a  state  of  repair  apd  equipment,"  he  does  not  say  seaworthiness, 
^  may  be  sufficient,  which  would  constitute  unseaworthiness,"  (now 
he  uses  the  term,)  •*  after  the  commencement  of  the  voyage."  In  Aih 
nen  v.  Woodman^  3  Taunt  299,  the  policy  vms  at  and  mm  Surinam. 
The  plea  was,  that  the  ship  was  not  seaworthy.  The  proof  wbs^  ihoJt 
the  ship,  having  started  on  her  voyage,  was  lost  in  descending  the 
river ;  that  she  was  sufficiently  manned  for  the  river  navigation,  but 
that  she  had  not  a  proper  crew  to  go  to  sea,  supposing  she  had  reached 
the  mouth  of  the  river.  Mansfield,  C.  J.,  and  Lavtnnenoe,  J.,  were  bodi 
of  opinion  that  the  assured  could  recover,  and  that  the  time  for  the 
application  of  the  warranty  of  seaworthiness  had  not  arrived.  ^^  Sup- 
pose the  vessel  had  been  burned  in  the  harbor  at  Surinam,  would  not 
the  plaintiff  have  been  entitled  to  recover,  as  for  a  total  loss  ?  It  is  not 
necessary  that,  at  the  time  of  the  contract,  the  vessel  should  be  sea^ 
worthy  for  the  voyage.  The  condition  that  she  shall  be  seaworthy  for  the 
voyage  does  not  aUachtiU  her  saUing?^  Pct  Lawrence,  J.  ^Thedrcum* 
stance  by  which  breach  of  this  warranty  is  ascertained,"  says  Sewall, 
J.,  in  Taylor  v.  Lowell,  3  Mass.  382,  quoted  1  Ph.  Ins.  317,  2d  ed.,  ''is 
the  sailing  of  the  vessel  in  an  innavigable  state.  Vntil  then,  Haete  is  an 
opportunity  of  curing  the  latent  detects,  if  thev  should  be  diseovered; 
and  thdr  mere  existence,  while  not  prejudicial  or  mateiial  to  the  risk 
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insared,  is  not  a  forfeitare  of  the  contract"  In  Forbes  v.  TVikon,  1 
Paric  Ins.  472, 8th  ed^  the  very  qaestion  raised  was  as  to  the  meaning 
of  the  warranty  of  seaworthiness  in  a  policy  at  and  from  a  place.  It 
Tvas  contended  that,  since  the  risk  commenced  at  that  place,  the  war- 
ranty also  commenced  there.  But  Lord  Kenyon  said,  <<  It  is  sufficient 
if  the  ship  be  seaworthy  at  the  time  of  saiHngJ^  In  Htbbert  v.  Martin, 
Id.  473,  Lord  EUenborough  also  says,  spealong  of  the  state  of  the  ship 
at  a  place,  '^  It  is  quite  sufficient  if  the  state  of  the  ship  be  commensu<» 
rate  to  her  then  risk."  In  Motteux  v.  TTie  London  Inmrance  Company^ 
1  Atk.  545,  Lord  Hardwicke  also  fixes  the  time  for  the  application  of 
this  warranty  at  the  time  of  going  to  sea.  The  policies  were  from 
the  arrival  of  the  ship  at  Port  St  George ;  but  after  arriving  there,  the 
ship,  being  in  a  decayed  condition,  went  back  to  Bengal  to  repair* 
The  question  was,  whether  a  loss  which  happened  after  the  departure 
of  the  ship  from  Bengal,  and  before  she  again  came  to  Port  St  George^ 
was  a  loss  on  the  homeward  voyage.  Lord  Hardwicke  gave  his 
opinion  that  it  was,  because,  it  being  in  general  the  duty  of  the  owner 
to  have  the  ship  put  in  good  repair  at  the  very  place  from  which  tlie 
voyage  is  to  commence,  he  said,  if  the  state  of  decay  became  so  impii- 
nent  that  the  captain  was  obliged  to  go  back  to  Bengal  to  repair,  the 
port  into  which  he  went  there  was  to  be  considered  equivalent  to  the 
port  mentioned  in  the  policy.  Then  as  to  the  cases  quoted*  In  B6U 
Unworth  v.  Brodrick,  Patteson,  J.,  no  doubt,  says,  that  time  policies 
and  policies  on  a  voyage  contain  the  same  warranty  as  to  seaw<Hthi« 
ness ;  but  if  it  has  been  rightly  argued,  that  the  time  when  such  war* 
raaty  attaches  is,  in  all  cases,  the  time  when  the  ship  goes  to  sea,  that 
dictum  is  not  against  the  plaintifil  In  Dixon  v.  Sadler,  Parke,  B., 
exjMtessly  explains  the  meaning  of  the  term  ^  seaworthy  "  to  be,  that 
the  ship  was  in  a  fit  state,  as  to  repairs,  equipment,  and  crew,  ai  the 
time  of  saiUng;  and  in  Christie  v.  Secretan,  and  Douglas  v.  Scougall, 
tiie  time  referred  to  is  always  the  time  of  sailing. 

UErUj  J.  Surely,  "  seaworthy"  means  more  than  fit  to  go  to  sea. 
lere  there  has  been  no  dispute  that  the  ship  was  fully  manned 
when  she  went  to  sea,  it  has  been  held  that  she  was  unseaworthy, 
because  she  had  no  pilot  to  bring  her  into  port] 

It  is  very  important  that  the  law  of  England  as  to  insurance  should 
accord  with  the  laws  of  foreign  states ;  but  in  them  there  is  no  war- 
ranty known  under  the  general  name  of  seaworthiness.  That  which 
is  analogous,  or  rather  equivalent,  is  a  condition  that  the  ship  should 
be  fit  to  navigate  au  depart,  c'est  a  dire,  lorsqne  le  vaisseau  fait  voile. 
The  only  word,  in  the  French  authors,  used  to  express  the  failure  of 
this  condition,  is  ^  innavigabilit^."  See  Ord.  of  Louis  XIV.  tit  '^  Aa- 
Borance;"  and  Valin,  tit  " Fret  et  Assurance;"  also  Pothier,  "  Traits 
d' Assurance,"  n.  6 ;  1  Emerigon,  580 ;  and  «  Questiones  Jurisprivati," 
Bankershocke.  In  Dixon  v.  Sadler,  Parke,  B.,  puts  this  implied  war- 
ranty, on  the  part  of  the  owner  to  the  insurer,  on  the  same  looting  as 
the  similar  warranty  from  the  owner  to  the  freighter.  The  efiect  of 
the  latter  is  given  in  Abb.  Ship.  342,  343,  8th  ed. :  ''  The  contract  of 
insurance  is  dearly  void,  if  the  ship,  at  the  commencement  of  the  voyage, 
be  not  seaworthy."  And  again,  ^  Not  only  must  the  ship  and  her 
furniture  be  sufficient  for  the  voyage,  but  she  must  be  also  fumishedf 
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at  the  time  of  saiKng,  with  a  competent  master,'^  &;c.  And  in  the 
Code  de  Commerce,  ari  297,  ^  Le  capitaine  perd  8on  fret,  et  repond 
des  dommages  int^n&ts  de  Paifritenr,  si  celni-oi  prouve  que,  larsque  le 
fkwire  a  fait  voUe,  it  etait  hon  d'^t  de  navigaer." 

C6LERID0B,  J.,  now  delivered  the  judgment  of  the  court  After 
stating  the  facts  as  above,  he  proceeded :  Upon  the  argument,  many 
cases  from  foreign  jurists  were  dted,  and  several  decisions  in  the 
courts  of  America,  as  well  as  in  our  own,  and  it  was  ui^ed  for  the 
plaintiff  that  this  was  the  first  time  that  the  point  had  been  directly 
presented  for  decision  to  an  English  court  We  have  taken  time  to 
consider  our  judgment,  not  so  much  from  any  doubt  that  we  enter* 
tained  upon  the  point,  but  that  we  might  consult  the  various  authori- 
ties referred  to,  and  consider  whether  the  arguments  on  the  part  of 
the  defendant  were  really  well  founded. 

Notwithstanding  some  dicta  in  Einerigon  and  other  foreign  jurists 
that  were  cited  upon  the  argument,  the  opinion  of  all  the  lawyers  in 
modem  times,  in  England  and  America,  is  dear,  that  there  is  no  diffsr* 
enee  between  a  time  policy  and  one  for  a  particular  voyage,  as  to  the 
implied  warranty  of  seaworthiness.  The  doubt  has  arisen  from  the 
supposed  difiicuHv  of  applying  the  rule  of  such  an  implied  warranty 
to  the  case  of  a  tmtie  poncy,  when  it  may  be  quite  uncertain  upon 
what  service  the  vessel  may  be  employed,  or  in  what  state  she  may 
be  when  the  risk  begins.  The  vessel,  at  ttie  time  the  risk  attaches, 
may  be  actually  upon  a  voyage,  for  which  she  was  perfectly  seaworthy 
when  the  voyage  commenceo,  but  may,  by  perils  of  the  sea,  have  been, 
whil^  upon  her  voyage,  reduced  to  such  a  state  as  to  be  unseawortfay 
when  the  risk  attached ;  and  it  is  said,  that  to  apply  the  rule  of  impliea 
warranty  to  such  a  case,  would  be  an  extension  of  the  rule  as  to  the 
warranty,  which  is  satisfied  if  the  vessel  was  seaworthy  at  the  com* 
mencement  of  the  voyage  upon  which  she  was  engaged  at  the  time 
the  risk  attached. 

In  HoUingworth  v.  Brodrick^  7  Ad.  k  El.  47,  the  defendant  eon- 
tended  that,  upon  a  time  policy,  the  assured  were  bound  to  keep  the 
vessel  seaworthy  during  the  whole  period  of  the  insurance ;  but  the 
court  was  of  opinion  that  the  warranty  was  fulfilled  if  the  ship  was 
seaworthy  at  the  commencement  of  the  risk ;  and  this  opinion  wis 
confirmed  in  the  case  of  Badler  v.  Dixem^  8  M.  &  W.  898,  in  which 
the  Court  of  Exchequer  Chamber  decided,  **  that  there  was  no  dis- 
tinction between  the  implied  warranty  of  seaworthiness  in  the  case 
of  a  policy  on  a  particular  voyage  and  on  a  time  policy."  Since  thb 
dedsion,  which  is  the  leading  authority  in  our  courts  upon  this  sob- 
ject,  it  may  be  considered  s^ed,  that  ttie  implied  warranty  extends 
to  time  as  well  as  to  other  policies,  and  that  the  period  to  which  the 
warranty  applies  is  that  when  the  risk  attaches. 

In  the  present  case  nothing  appears  upon  the  jdeadings  to  limit  oi 
qualify  the  implied  warranty,  or  to  show  that  it  had  been  frilfilkd 
when  the  risk  commenced.  We  are,  therefore,  of  opinion,  upon  the 
auAority  of  the  cases  cited  for  the  defendants,  as  well  in  the  j&nglish 
as  the  American  courts,  that  the  plea  is  good,  and  the  defendant 
entitled  to  our  judgment  Judgment  for  defendant. 
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IN  THE  EXCHEQUER  CHAMBER 

[Eixoft  rmoK  tbm  Coinrr  of  Quxbh's  Bbnoh.] 

Sbiall  v.  Gibson.^ 

Mkhaelmaa  Tenn,  Koyember  27,  1850. 

BMwr(mee  —  Thne  Policy  —  Warranfy  of  Seaworthiness. 

Assumpsit  on  a  time  policy  of  insanmce,  commencing  on  die  25  th  September,  1843.  Plea, 
that  the  ihip  was  not,  at  the  commencement  of  the  risk  in  the  pohcy  mentioned,  nor  at 
the  time  of  the  making  of  the  poliey,  nor  on  the  i5di  S^tember,  1843,  teaworthF,  or  in  a 
fit  and  proper  condition  safely  to  go  to  sea;  but,  on  the  oontrary  thereof,  was  whoUy  nn- 
seaworthy :  — 

Bdd^  after  verdict,  — 

Firttj  that  the  word  "  seaworthy  "  did  not  necessarily  mean  that  the  ship  was  in  a  state  com- 
pletely fit  for  saa  navigation,  out  included  in  it  a  fitness  for  present  navigation,  either  on  a 
sea  or  river,  if  about  to  sail  or  sailing  on  either,  and  a  condition  of  repair  and  equipment 
fit  for  soeh  a  port,  if  she  was  then  in  port 

Seotmdbfy  that  the  plea  was  bad,  because  in  a  tms  policy  there  is  no  implied  warranty  or 
condition  that  the  ship  was  sea\rorthy  at  the  commencenient  of  the  risk  or  term,  w/mnver 
the  happened  to  be,  arm  whateoer  drcumsiancei  she  wa$  placed  at  the  time. 

[But,  it  eeems,  that  in  a  time  policpr  there  may  be  an  implied  wairanty  diat  the  ship  is,  or  shall 
be,  seaworthy  for  that  voyage,  if  she  be  then  about  to  sail  on  a  voyage ;  or  that  she  was  in 
a  proper  condition  for  her  port,  if  in  port,  o>  if  she  be  at  sea,  that  she  was  seaworthy  when 
that  voyage  commenced.^- Ed.] 

JuDSBiBNT  having  been  given  in  the  Court  of  Queen's  Bench  for 
the  defendant  npon'  the  second  plea^  (see  14  Jtur.  368^  aaUej  p.  290, 
where  the  pleadings  are  set  out,)  the  plaintiff  brought  a  writ  of  error, 
which  was  argued  in  last  Trinity  vacation,  (June  13  and  14,)  before 
Parke  and  Alderson,  BB.,  Maule  and  Cresswell  JJ.,  Piatt,  B.,  and 
Talfourd,  J.,  by 

Mdriinj  for  the  plaintiff  in  eiror,  (the  plaintiff  below.)  The  plea  is 
bad  after  verdict,  on  two  grounds.  First,  in  a  time  policy  there  is 
DO  implied  warranty  that  the  ship  was  seaworthy  at  the  conunenoe- 
ment  of  the  risk ;  the  contract  is  in  writing,  and  the  court  will  not 
add  any  condition  not  expressed  in  it  Further,  the  plea  is,  that  the 
ship  was  not  seaworthy;  but  a  ship  which  is  seaworthy  for  one 
voyage  is  not  so  for  another.  Acc(miing  to  a  time  policy,  the  ship  is 
at  liberty  to  be  employed  in  any  adventure  which  the  owner  may 
choose.  What  is  to  be  the  measure  or  test  of  seaworthiness  ?  The 
fact  of  the  ship  being  unseaworthv  at  the  time  of  the  commencement 
cf  the  risk  for  a  short  time,  though  it  has  been  sailing  under  the  pro- 
tection of  the  policy  for  months  afterwards,  does  not  constitute  un- 
seaworthiness. A  ship  which  has  lost  an  anchor,  or  w)uch  is  over- 
loaded, or  which  has  insufficient  stores,  or  which  is  not  in  all  respects 
properfy  equipped,  is  unseaworthv,  according  to  the  meaning  of  that 
term  in  a  policy  of  insurance.    Wedderimrn  v.  Bellj  1  Camp.  1.    Weir 
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V.  AberdetTij  2  B.  &  AL  320.  Wilkie  v.  Geddes,  3  Dow,  57,  60.  WaU 
V.  Morris,  1  Dow,  32.  Woolfy.  Claggett,  3  Esp.  258.  The  general 
reasoning  in  the  cases  upon  which  the  Court  of  Queen's  Bench  relied, 
Hbllinfftoorthv.  Brodrickjl  AA  &  EL  40,  and  Sadler  v.  Dixon,  8  AL  &; 
W.  895,  does  not  apply  where  the  ship  has  been  absent  at  sea  for  any 
time,  and  both  parties  are  in  ignorance  of  the  state  of  the  ship.  The 
condition  sought  to  be  introduced  into  this  policy  is  unreasonable,  ihe 
object  of  a  time  policy  being  to  have  a  protection  for  the  ship  in 
whatever  venture  the  ship  may  be  employed;  and  no  custom  has 
been  found  by  the  jury  which  would  justify  the  addition  of  this  con- 
dition. Bucks  V.  Thorntofiy  Holt,  30,  does  not  bear  on  this  question. 
The  American  courts  put  seaworthiness  on  a  different  footing,  by 
extending  the  implied  warranty  beyond  the  commencement  of  the 
voyage ;  and  the  underwriter  has  thorough  protection,  because  con- 
cealment of  a  material  fact  vitiates  the  poUcy. 

J.  Wilde,  contra.  The  question  is,  whether  a  time  policy  varies 
from  a  voyage  policy.  It  must  be  contended,  either  that  in  the  case 
of  a  time  policy  no  warranty  of  seaworthiness  is  implied  by  law, 
or  that  the  warranty  relates  to  a  different  time  than  in  a  voyage 
policy. 

[Alderson,  B.  May  it  not  be  that  the  warranty  is,  that  the  ship 
should  be  seaworthy  at  the  commencement  of  every  fresh  voyage 
which  the  ship  makes  during  the  time  ?] 

I  only  contend  for  a  warranty  of  seaworthiness  at  the  beginniiu; 
of  the  year.  A  warranty  of  seaworthiness  is  in  no  case  to  be  c(£ 
lected  from  the  words  of  the  policy.  The  words  "lost  or  not  lost" 
are  to  be  construed  differently,  according  as  the  policy  covers  a  by«* 
gone  time,  or  the  time  from  the  date  of  the  policy.  The  underwritm 
only  agree  to  indemnify  arainst  the  loss  of  a  vessel  assumed  to  be 
seaworthy  at  the  time  of  the  contract  Suppose  the  ship  is  lost 
before  the  25th  of  September,  on  which  the  year  insured  commenced, 
the  underwriters  would  not  be  liable.  ^  It  has  been  determined  that 
every  ship  insured  must,  at  the  time  of  the  insurance,  be  able  to  per- 
form the  voyage,  unless  some  external  accident  should  happen ;  and 
if  she  have  a  latent  defect  wholly  unknown  to  the  parties,  that  will 
vacate  the  contract,  and  the  insurers  are  dischai^ed."  1  Park  In& 
458,  8th  ed.,  bv  Hildyard.  "  In  every  policy  of  marine  insurance 
there  is  an  impued  warranty  that  the  ship  shall  be  seaworthy  for  the 
voyage,  by  which  is  meant  that  she  shall  be  in  a  fit  state,  as  to 
repairs,  equipments,  crew,  and  all  other  respects,  to  encounter  the 
ordinary  perils  of  the  voyage  insured  at  the  time  of  sailing  on  it" 
Arn.  Ins.  652.  The  term  "  seaworthiness  "  is  a  technical  term,  and 
means  that  the  ship  is  in  a  fit  state,  commensurate  with  the  ordinary 
risks  incident  to  her  then  position ;  and,  therefore,  there  are  "  de* 
grees  of  seaworthiness  "  —  seaworthiness  for  the  voyage,  and  "  sea- 
worthiness in  port"  Id.  671.  Time  policies  are  referred  to  in  p. 
669,  and  it  is  said,  ^  In  such  policies,  as  in  all  others,  it  is  quite  clear, 
that  the  degree  of  seaworthiness  required  at  the  commencement  of 
the  risk  must  be  a  variaUe  quantity,  depending  on  the  nature  of  the 
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service  or  of  the  voyage  on  which  the  ship  is  intended  to  be  employed 
daring  the  term." 

[  Talfourd,  J.  Suppose  the  ship  was  in  the  midst  of  a  tempest  on 
the  25th  of  September.] 

Seaworthiness  does  not  imply  that  the  ship  was  in  a  jidace  of 
safety.  If  she  was  properly  manned,  she  would  be  seaworthy,  though 
in  imminent  peril ;  but  if  she  had  lost  her  masts  she  would  not  be 
seaworthy.  The  question  is,  whether  the  contract  was  not  made  on 
a  ship  which  was  at  the  time  in  a  fit  state  to  be  the  subject  of 
insurance,  or  whether  it  was  a  subsisting  wager  on  the  safety  of  the 
ship  at  an  antecedent  date.  First,  the  knowledge  of  the  owner  has 
nothing  to  do  with  the  implication  which  the  law  makes  of  a  war- 
^  ranty  of  seaworthiness.  [He  cited  Lawrence,  J.,  in  Christie  v.  Secre^ 
ton,  8  T.  R.  192, 197, 198.  Oliver  v.  Qncleyj  before  Lord  Mansfield, 
1  Park  Ins.  470,  8th  ed.,  by  Hildyard.  Lee  v.  Beach,  before  Lord 
Mansfield,  Id.  468.  Lord  Eldon  in  WiUson  v.  Clark,  1  Dow,  336, 
344.     Parmeter  v.  Cousins,  2  Camp.  235,  237.] 

[Alderson,  B.  WiUson  v.  Clark  was  a  Scotch  appeal,  in  which 
the  court  is  judge  of  the  fact,  and  it  was  held  that  there  was  reason* 
able  presumption  of  the  fact] 

Secondly,  if  the  knowledge  of  the  owner  is  material,  the  distinction 
is  not  between  time  policies  and  voyage  f)olicies,  but  between  policies 
which  have  the  commencement  of  the  risk  at  such  a  time  that  the 
parties  cannot  know  the  [position  and  state  of  the  ship,  and  those  in 
which  the  owner  has  the  means  of  knowledge,  and  of  putting  the 
ship  in  a  seaworthy  state.  There  may  be  the  knowledge  of  the  ship 
being  in  want  of  repair  without  the  means  of  putting  it  into  repcdr ; 
and  the  question  ofwarranty  would  give  rise  to  the  cuscussion  of  ail 
those  matters,  as  to  the  means  of  repair  and  the  like,  which  now 
arise  uf)on  a  question  of  constructive  total  loss.  Thirdly,  the  three 
authorities,  Hucks  v.  Thornton,  Holt,  30 ;  HoUingworth  v.  Brodrick, 
7  Ad.  &  El.  47 ;  Diacon  v.  Sadler,  5  M.  &  W.  414;  s.  c,  in  error,  & 
M.  &  W.  895,  on  which  the  decision  of  the  Court  of  Queen's  Bench 
was  founded,  were  cases  of  time  policies,  and  the  proposition  con- 
tended for  on  the  other  side  was  not  thought  of.  The  underwriters, 
are  exposed  to  a  varietv  of  losses  besides  those  from  perils  of  the 
seas,  in  consideration  of  which  the  law  implies  a  warranty  that  the 
ship  is  in  a  state  commensurate  with  the  then  risk.  [He  cited  Bishop 
v.  PenOand,  7  B.  &  Cr.  219.  Carruthers  v.  Sydebotham,  4  Man.  &  & 
77.  PhiUips  V.  Barber,  5  B.  &  Aid.  161.  Busk  v.  The  Royal  Ex- 
change Assurance  Company,  2  B.  &  Al.  73.  Lawrence  v.  AberMs^  5 
B.  &  Al.  107.  Fletcher  v.  Inglis,  2  B.  &  Al.  315.]  And  this-  is  the* 
meaning  of  the  term  "  seaworthiness."     Forbes  v.  Wilson,  1  Rric  Ins. 

472,  ed.  by  Hildyard.    Lord  EUenborouffh,  in  Hibbert  v.  Martin,  Id. 

473.  Annen  v.  Woodman,  3  Taunt  299.  Wedderbum  v.  BeU,  X 
Camp.  1.  Bayley,  J.,  in  Busk  v.  The  Royal  Exchange  Assmranee  Com- 
pany,  2  B.  &  Al  73,  83.  Fourthly,  this  plea,  which  states  the  un- 
seaworthiness of  the  ship  in  the  usual  form,  is  a  good  plea  to  Hie 
action,  because  it  is  a  plea,  that,  whatever  position  the  ship  was  in, 
she  was  in  a  state  not  insurable. 
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[Parke^  B.  Suppose  the  ship  was  out  at  sea,  and  had  jnst  lost  a 
maintopmast] 

The  ship  would  then  be  nnseaworthy,  if  the  maintopmast  was 
proper  for  her  in  her  then  position. 

[Parke,  B.  The  want  of  a  maintopmast  woold  be  unseaworthiness 
at  the  beginning  of  the  voyage,  but  not  if  it  was  occasioned  by  a 
sadden  accident  during  the  voyage,  and  was  repaired  as  soon  after 
as  possible.  Paddock  v.  2?l«  Franklin  Insurance  Company,  11  Pick. 
227,  referred  to  in  Ph.  Ins.  329.] 

It  is  there  said,  that  in  time  policies  the  general  rule  would  be 
applied  with  great  liberality.  But  the  unseaworthiness  which  the 
jury  have  found  in  this  case  is  an  insufficient  equipment  of  the  ship. 
The  only  hardship  which  results  from  this  construction  is,  that  in  • 
some  cases,  from  the  length  of  time  during  which  the  ship  has  been 
at  sea,  or  from  her  distance,  she  is  in  so  uncertain  a  state  that  she  is 
not  insurable.  But  if  an  owner  about  to  insure  his  ship  cannot  tell 
her  state,  it  should  be  specially  provided  for  in  the  contract 

[Oresswell,  J.  One  contingency  is  guarded  against  by  the  words 
•*  lost  or  not  lost"] 

As  to  the  underwriters'  having  the  benefit  of  a  concealment,  a  con- 
cealment of  matters,  except  such  as  render  the  ship  not  a  proper 
object  of  insurance,  does  not  avoid  the  policy.  Haywood  v.  Rodgtrs, 
4  East,  590,  598. 

Marlin,  in  reply,  referred  to  the  head  of  an  act  for  better  regulating 
insurances,  2  Magens's  Ins.,  "  Ordinances  of  England  concerning 
Insurances,"  &c.,  A.  D.  1747,  p.  350,  No.  1306,  by  which  It  was 
resolved,  that  the  warranty  of  any  fact  which  'might  affect  the  terms 
of  the  assurance  should  be  inserted  in  the  assurance  before  the  under- 
writing or  execution  thereof. 

[Maule,  J.  That  was  not  passed  into  an  act,  because,  as  far  as  it 
was  good,  it  was  already  law.] 

The  plea  cannot  have  existed  before  the  new  rules,     q^^  ^^^^  ^^ 

Parke,  B.,  now  delivered  the  judgment  of  the  court  This  case 
comes  before  us  on  a  writ  of  error  on  a  judgment  of  the  Court  of 
Queen's  Bench  given  for  the  defendant  in  an  action  on  a  policy  of 
assurance  on  the  good  ship  or  vessel  called  the  "  Susan,"  lost  or  not 
lost,  in  port  or  at  sea,  in  all  trades  and  services  whatever  and  where- 
soever, for  twelve  calendar  months,  commencing  on  the  25th  of 
September,  A.  D.  1843,  and  ending  the  24th  of  September,  1844, 
both  inclusive.  The  policy  states  the  adventure  to  begin  on  the 
ship  until  she  should  have  arrived  at  "  as  above,  and  moored  twenty- 
four  hours  in  good  safety,"  and  the  insurance  was  declared  to  be 
1800/.  on  the  ship,  valued  at  4500/.  The  declaration  proceeds  to 
avjsr  a  loss  by  perils  of  the  seas  during  the  risk  in  the  policy  men- 
tioned.    There  was  also  a  count  for  money  had  and  received. 

To  this  declaration  there  were  several  pleas,  all  of  which  were 
found  for  the  plaintiff,  except  one ;  that  was  the  second,  which  was^ 
pleaded  to  the  first  count.     It  avers  that  the  ship  was  not,  at  the 
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commenceroent  of  the  risk  in  the  policy  mentioned,  nor  at  the  making 
of  the  insurance,  nor  on  the  25th  of  September,  1843,  seaworthy,  or 
in  a  fit  and  proper  condition  safely  to  go  to  sea,  but,  on  the  contrary 
thereof,  was  wholly  unseaworthy. 

After  a  verdict  for  the  defendant  on  this  plea,  the  Court  of  Queen's 
Bench  gave  judgment  for  the  defendant,  thinking  the  plea  good. 
ArUe,  p.  290. 

A  writ  of  error  was  brought,  and  it  was  argued  before  us  that  the 
plea  was  bad  in  substance,  and  that  judgment  ought  to  have  been 
given  for  the  plaintiff  non  obstante  veredicto,  on  two  grounds :  first, 
that  in  a  time  policy  in  the  common  form,  as  this  is,  there  is  no 
implied  warranty,  or,  more  properly  speaking,  condition  that  the  ship 
was  seaworthy,  or  in  a  fit  and  proper  state  according  to  her  then 
situation,  at  the  commencement  of  the  risk,  or  the  first  day  of  the 
term,  which  is  the  same  thing ;  and,  secondly,  that,  assuming  there 
was  such  an  implied  condition,  the  plea  was,  nevertheless,  bad, 
because  it  did  not  negative  that  the  ship  was  in  a  fit  and  proper 
state  according  to  her  then  situation,  but  only  that  she  was  not  sea- 
worthy, which,  it  was  contended,  meant  not  in  a  fit  state  for  sea 
navigation. 

We  do  not  think  there  is  much  diflSculty  with  respect  to  the  latter 
question,  which  it  will  be  convenient  to  dispose  of  first.  It  depende 
on  the  meaning  of  the  term  "  seaworthy."  If  that  word  means  in  a 
state  completely  fit  for  sea  navigation  at  the  time,  the  plea  is  certainly 
bad;  for  it  is  enough  to  satisW  the  terms  of  the  assumed  implied 
condition,  that  the  vessel  is  fit  for  navigation  if  at  sea,  or  on  a  river, 
or  on  the  point  of  setting  sail  on  either,  or  that  she  is  in  such  a  state 
of  physical  safety  in  a  port,  preparing  for  a  voyage,  as  to  enable  her 
to  be  in  reasonable  security  till  she  should  be  perfectly  repaired  and 
equipped  for  it ;  and  in  order  to  constitute  a  breach  of  the  condition, 
both  these  alternatives  must  be  negatived.  But  if  the  word  "  sea- 
worthy "  is  not  to  be  construed  according  to  its  strict  or  primary  sig- 
nification only,  but  in  a  more  extended  sense,  as  including  in  it  a 
fitness  for  present  navigation,  and  that  either  on  a  sea  or  river,  if 
about  to  sail  or  sailing  on  either,  and  a  condition  of  repair  and  equip- 
ment fit  for  such  a  port  if  she  was  then  in  port,  then  the  plea  is  good, 
for  it  negatives  every  part  of  the  assumed  implied  condition  by  de- 
nying that  the  vessel  was  seaworthy.  We  think  that  such  is  now 
become,  in  common  parlance,  as  applicable  to  this  subject,  the  mean- 
ing of  the  term  "  sea^v^orthy,"  there  being  a  seaworthiness  for  the 
voyage  and  a  seaworthiness  for  river  navigation,  or  for  a  port  See 
the  authorities  collected  in  1  Arn.  Ins.  671,  and  the  dictum^  of  Story, 
J.,  cited  in  1  Ph.  Ins.  316.  And  it  is  to  be  noticed,  that  after  verdict 
every  intendment  is  to  be  made  in  favor  of  the  plea  which  the  lan- 
guage of  it  will  admit  We  think,  therefore,  the  plea  is  good,  if  there 
be  by  law  an  implied  warranty  or  condition  that  the  ship  shall  be 
seaworthy,  in  the  general  sense  of  the  word  as  above  explained,  at 
the  commencement  of  the  risk. 

The  question  then,  is  —  and  it  is  one  of  great  importance  — 
whether  there  be  such  an  implied  condition  in  the  case  of  a  time 
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policy.  It  18  unquestionably  important  as  to  existing  [policies,  and 
indeed  it  is  generally,  on  account  of  the  practical  difficulty  of  de- 
parting from  the  usual  course,  and  introducing  alterations  into  the 
common  form  of  policy. 

The  Court  of  Queen's  Bench  appears  to  have  been  of  opinion  that 
there  was  such  an  implied  condition,  on  the  authority  of  two  decided 
cases ;  HoUingworHi  v.  Brodtick^  7  Ad.  &  EL  40,  and  Sadler  v.  Dix- 
on,  5  M.  &  W.  405 ;  s.  c,  in  error,  8  M.  &  W.  898 ;  especially  the 
latter,  since  which  time  it  considers  it  as  a  settied  point  that  there  is  an 
implied  warranty  in  time  policies,  and  that  the  period  when  it  applies 
is  when  the  risk  commences.  That  decision  it  thinks  justified  by  the 
general  opinion  of  lawyers  in  England  and  America.  It  was  argued 
at  the  bar  before  us,  that  neither  of  these  cases  decided  the  latter 
point — that  there  was  a  warranty  of  seaworthiness  at  the  commence- 
metU  of  the  term;  and  we  think  they  do  not  In  the  first  case,  the 
plea  was,  that  after  the  term  commenced,  and  before  the  loss,  the 
vessel  became  unseaworthy,  and  might  have  been  repaired  at  a 
reasonable  expense,  and  the  ship  remained  unseaworthy  at  the 
time  of  the  loss;  and  the  court  decided  that  plea  to  be  insuffi- 
cient, being  of  opinion  that  a  state  of  unseaworthiness  during  the 
voyage  could  not  be  a  defence,  unless,  at  all  events,  it  was  shown  to 
be  the  cause  of  the  loss ;  if,  indeed,  that  would  make  any  difierence. 
The  case  decides  nothing  as  to  there  being  anv  implied  warranty  in 
time  policies  as  a  condition  precedent  to  the  poucy  attaching,  or  as  to 
the  time  to  which  that  warranty  relates.  The  only  part  of  the  case 
bearing  upon  the  present  question  is  a  dictum  of  ratteson,  J.,  in  the 
course  of  his  judgment,  that  the  implied  warranty  of  seaworthiness 
is  satisfied  if  the  ship  is  seaworthy  at  the  commencement  of  the  risk, 
and  that  he  does  not  know  of  any  distinction  on  account  of  the  risk 
being  for  time.  Whether  there  was  any  such  distinction  was  a  ques- 
tion quite  foreign  to  the  case.  Nor  did  the  case  of  Sadler  v.  Dixon 
settie  that  point  On  the  contrary,  the  judgment  of  the  Court  of 
Exchequer  expressly  states  the  point  to  be  unsettied,  5  M.  &  W.  715; 
and  it  decided  merely  that  the  implied  warranty  was  at  least  not 
more  extensive  than  that  in  a  policy  on  a  voyage ;  and  that  if  there 
was  no  contract  for  the  conduct  of  the  crew  in  one  case,  there  was 
none  in  the  other.  In  the  Court  of  Exchequer  Chamber  this  judg- 
ment was  affirmed.  Tindal,  C.  J.,  however,  uses  some  expressions 
which  were  contended  before  us  to  amount  to  an  opinion  that  the  im- 
plied warranty  of  seaworthiness  was  the  same  in  a  time  and  a  voyage 
policy,  and  applied  to  the  commencement  of  the  risk ;  but  it  is  dear, 
from  the  context,  that  no  such  position  was  meant  to  be  laid  down, 
but  only  that  the  obligation  of  the  assured  on  a  time  policy  was,  after 
the  policy  attached,  not  more  extensive  than  that  on  a  voyage  policy, 
and  did  not  require  the  assured  to  keep  the  vessel  in  a  seaworthy 
state.  The  period  to  which  the  warranty  of  seaworthiness  applied  was 
wholly  immaterial  in  that  case. 

A  third  case  was  cited  on  which  the  Court  of  Queen's  Bench  do 
not  appear  to  have  acted,  viz.,  that  of  Hiicks  v.  Thomionj  Holt,  30, 
where  it  was  held  by  Oibbs,  C.  J.,  at  nisipriusy  that  on  a  time  policy 
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on  a  whaling  voyage,  with  a  liberty  of  cruising  for  prizes,  it  was 
enough  to  satisfy  the  implied  warranty  of  seaworthiness,  if,  at  the 
commencement  of  the  time,  the  ship  had  a  crew  fit  for  one  of  the 

f>urposes,  though  unfit  for  the  others.  It  may  be  inferred  from  the 
Sact  of  Gibbs,  C.  J.,  leaving  that  case  to  the  jury,  that  he  thought  that 
there  was,  in  a  time  policy,  an  implied  warranty  or  condition  of  sea- 
worthiness of  some  sort  at  the  commencement  of  the  term  for  which 
the  ship  was  insured.  But  the  facts  may  not  have  made  it  necessary 
for  him  to  give  that  question  much  consideration,  as  the  plaintiff  was 
likely  to  succeed  even  if  there  was  such  a  warranty ;  and,  at  all 
events,  it  was  no  more  than  a  nisi  prius  opinion,  and  as  the  propriety 
of  it  could  not  be  questioned  by  a  motion  for  a  new  trial,  it  is  of  less 
weight 

liooking  at  the  state  of  the  decisions,  therefore,  they  do  not  by  any 
means  set&e  the  question ;  and  with  respect  to  the  supposed  prevail- 
ing opinion  both  in  England  and  America,  we  arc  not  aware  that  it 
is  as  the  Court  of  Queen's  Bench  have  supposed.  We  do  not  know 
of  such  a  prevailing  opinion  in  the  profession,  and  so  far  as  we  can 
collect  from  the  text  writers,  we  do  not  find  it  considered  as  a  settled 
point  by  them.  •  Mr.  Arnould,  in  his  work  on  Insurance,  intimates  his 
notion  that  the  implied  warranty  is,  that  the  ship  should  be  seaworthy 
when  she  sails  unaer  the  policy  for  the  voyage  or  course  of  naviga- 
tion on  which  it  is  contemplated  to  employ  her  during  the  term ;  and 
what  that  voyage  is,  is  a  matter  of  evidence.  This  is  not  the  same 
proposition  as  that  the  vessel  must  be  seaworthy  at  the  moment  the 
term  commences,  wherever  she  may  be.  Mr.  Phillips,  in  his  Treatise 
on  Insurance,  328,  does  not  appear  to  think  this  is  a  settled  point  in 
America ;  he  refers  to  the  opinion  of  Chief  Justice  Shaw  of  Massa- 
chusetts, who  says,  whether  the  rule  of  seaworthiness  would  apply 
where  the  sliip  had  been  on  a  long  voyage  was  a  matter  of  doubt, 
and  if  it  did,  it  must  be  understood  with  great  latitude.  Paddock  v. 
The  Franklin  Insurance  Company^  11  Pick.  227.  We  cannot  help 
thinking,  therefore,  that  the  present  question  is  as  yet  unsettled,  and 
that  we  are  still  at  liberty  to  consider  what  the  decision  ought  to  be 
upon  principle. 

With  respect  to  a  policy  on  a  voyage,  there  is  not  the  least  ques- 
tion but  that  there  is  an  implied  warranty  of  seaworthiness  at  the 
commencement  of  the  risk ;  that  is,  at  the  port,  when  the  assurance 
is  "  at  and  from,"  at  the  beginning  of  the  voyage,  when  it  is  "  from  " 
a  port;  and  it  is  also  clear  that  it  is  not  a  mere  warranty,  but  a  con- 
dition, on  failure  of  which  the  policy  is  void,  whether  the  unsea- 
worthiness causes  the  loss  or  not  On  what  is  this  implied  warranty 
founded  ?  The  late  Lord  Abinger  used  to  say  (not  judicially)  that 
the  warranty  was  implied  from  the  use  of  the  term  ^  good  ^  in  the 
policy,  which  implied  an  agreement  that  the  ship  was  good  at  the 
time  mentioned  in  the  policy.  If  this  observation  be  just,  the  ques- 
tion in  this  case  would  be  determined,  for  that  terra  is  used  in  the 
present  policy,  and  the  ship  is  thereby  impliedly  warranted  to  be  good 
on  the  2oth  of  September,  1843.  But  we  cannot  think  that  the  ob- 
servation is  well  founded.  If  it  was,  there  would  be  no  implied 
26' 
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warranty  in  an  insurance  at  and  from  a  port  if  the  woict  ^  good " 
were  omitted.  The  term  "  good  "  is  a  merely  commendatory  expres- 
sion,  and  it  is  going  very  far  to  say  that  it  means  not  only  that  the 
vessel  is  tight,  stanch,  and  sufficiently  found  in  stores,  &c,  but  is 
provided  also  with  a  competent  master  and  crew. 

Further,  no  trace  can  be  found,  that  we  are  aware  of,  of  such  a  doc- 
trine as  that  attributed  to  Lord  Abinger,  in  any  reported  case.  Mr. 
Hildyard,  in  his  Treatise  on  the  Principles  of  the  Law  of  Marine  In- 
surance, 95,  in  commenting  on  the  dinerent  parts  of  the  policy,  con- 
siders the  term  "good"  to  imply  seaworthiness,  without  citing  any 
authority  for  it  The  contrary  doctrine  is  expressly  stated  in  a  wdik 
on  Insurance  by  an  eminent  American  jurist,  Mr,  J.  Duer,  who,  at 
p.  671,  says,  that  the  implied  warranty  does  not  depend  on  the  terms 
of  the  policy ;  and  we  concur  in  that  opinion.  In  a  contract  of  in- 
surance for  a  voyage,  the  warranty  or  condition  made  with  the  assured, 
that  the  ship  is  seaworthy  at  the  commencement  of  the  risk,  appears 
to  be  implied  from  the  very  nature  of  the  contract,  which  rests  on  the 
supposition  that  its  basis  is  the  seaworthiness  of  the  vessel  at  that 
time ;  so  other  conditions  are  equally  implied,  such  ^  not  to  deviate 
from  the  usual  course  of  the  voyage,  1  Ph.  Lis.  80^  to  commence 
it  at  a  reasonable  time,  Mount  v.  Larkins,  8  Bing.  108 ;  to  disclose  all 
material  circumstances,  see  Duer,  Ins. ;  and  the  non-performance  of 
these  conditions  avoids  the  policy,  whether  it  arises  from  fraudulent 
motives  or  not  The  contract  of  insurance  is,  in  case  of  a  voyage, 
that  the  owner  of  a  ship  which  is  reasonably  capable,  per  Lawrence,  J., 
in  Christie  v.  Secretan,  8  T.  R.  192, 198,  of  performing  the  voyage, 
shall  be  indemnified  against  certain  contingencies  in  the  course  of  it ; 
and  if  the  consideration  fails,  the  obligation  faib ;  and  the  principle 
is,  no  doubt,  most  important  for  the  preservation  of  human  life  and 
the  benefit  of  commerce,  as  otherwise  the  tendency  of  insurance 
would  be  to  render  those  whom  the  policy  protected  careless  about 
the  safety  of  the  ship  and  the  crew.  Lord  Eldon,  in  Douglas  v. 
ScouffoUj  4  Dow,  269,  276.  Lord  Redesdale,  in  Wilkie  v.  Geddes, 
3  Dow,  57,  60.  This  condition  is  highly  reasonable  in  case  of  a 
voyage,  when  the  assured  knows  the  situation  of  his  ship,  and  is 
capable,  by  himself  or  his  agent,  of  performing  the  condition,  by 
putting  the  ship  into  a  state  of  proper  repair  and  fitness  for  the  voy- 
age ;  and  it  is  very  salutary,  for  it  imposes  on  him  the  obligation  to 
take  care,  to  the  utmost  of  his  power,  to  put  the  vessel  in  every  respect 
into  a  seaworthy  state.  This  proposition  is  very  clear,  and  it  is  un- 
doubted law  that  there  is  an  implied  warranty,  with  respect  to  a  policy 
for  a  voyage,  that  the  ship  should  be  seaworthy  at  the  commencement 
of  the  voyage,  or  in  port  when  preparing  for  it,  or  had  been  seaworthy 
when  the  voyage  had  commenced,  if  the  insurance  is  on  a  vessel 
already  at  sea,  which,  being  commensurate  with  the  risk  insured,  b 
compendiously  described  as  a  warranty  of  seaworthiness  at  the  com- 
mencement of  the  risk ;  and  that  led  to  the  supposition  that  there'  is 
always  such  a  warranty. 

But  does  the  law  imply  a  warranty  or  condition  that  ihe  ship  shall 
be  seaworthy,  in  the  case  of  a  time  policy,  at  the  commencement  of 
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the  risk — that  is,  of  the  term  —  irrespective  of  ihe  commeneemeiit 
of  the  voyage,  or  the  preparation  for  it,  and  wherever  the  ship  mar 
happen  to  be  ?  This  is  a  very  different  proposition ;  and  we  are  of 
opinion,  after  much  consideration,  that  there  is  no  such  warranty  im- 
plied by  law.  As  there  is  no  decision  or  sufficient  authority  to  that 
effect,  it  can  only  be  implied  by  analogy  to  the  case  of  a  voyage 
policy,  and  as  falling  within  the  same  principle ;  but  there  is  no  such 
analogy,  and  the  cases  are  very  different.  In  the  case  of  a  time  policy, 
the  assured  does  not  necessarily  know  the  condition  of  the  ship  at 
the  commencement  of  the  term ;  she  may  be  at  sea  in  good  or  bad 
condition;  and  if  at  sea,  no  care  or  expense  on  the  part  of  the 
assured  or  his  agent  could  secure  her  being  seaworthy  then;  the 
sudden  loss  of  a  yard  or  sail  or  anchor  might  have  taken  place,  with- 
out the  possibility  of  the  assured  having  been  able  to  replace  it  She 
might  have  met  with  sea  damage,  which  it  had  been  impossible  to 
repair ;  she  might  have  lost  two  or  three  of  her  crew  by  a  malignant 
fever  —  circumstances  which  render  the  case  essentially  different  from 
an  insurance  on  a  voyage,  where  it  is  always  competent  for  the  as- 
sured or  his  agents  to  put  the  vessel  into  a  seaworthy  state  when  the 
policy  attaches.  'It  is  very  reasonable  to  hold  that,  in  the  latter  case, 
the  assured  warrants  the  seaworthiness  of  the  ship  which  he  is  pre- 
sumed to  be  capable  of  securing;  in  the  former  case  it  is  unreason- 
able to  make  him  responsible,  under  all  circumstances,  for  the 
seaworthiness  of  the  ship,  which,  under  many  circumstances,  he  could 
not  possibly  effect  It  is  a  strong  argument  agajnst  any  implication 
of  a  warranty,  that  the  thing  warranted  is  not  within  the  power  of 
the  party  supposed  to  warrant  The  second  case  being  essentially 
different,  it  appears  to  us  that  it  does  not  follow  that  because  the  rule 
of  law  in  the  one  case  is,  that  there  is  a  warranty  of  seaworthiness  at 
the  commencement  of  the  risk,  that  being  the  commencement  of  the 
voyage  or  preparation  for  it,  there  ought  to  be  in  the  other  a  warranty 
of  seaworthiness  at  the  commencement  of  the  risk,  when  it  is  uncon-, 
nected  altogether  with  the  commencement  of  the  voyage.  That  is 
sufficient  for  the  determination  of  the  present  question  ;  for  the  plea 
is  founded  on  the  supposition  that  there  is,  by  law,  a  warranty  of  sea- 
worthiness, under  all  circumstances,  on  the  first  day  of  the  term,  or 
at  the  date  of  the  policy.  We  think,  for  the  reasons  now  given,  that 
there  is  none  at  the  commencement  of  the  term,  wherever  the  ship 
may  be ;  and  the  same  rectson  applies  to  the  supposed  warranty  at 
the  date  of  the  policy.  Indeed,  as  this  policy  is  "  lost  or  not  lost,"  the 
latter  is  out  of  the  question. 

We  are  far  from  saying  that  there  is  no  warranty  of  seaworthiness 
at  all — so  to  hold  would  be  to  let  in  the  mischief  which  the  law  pro- 
vides against  by  the  implied  warranty  in  a  voyage  policy — or  that 
there  is  not  the  same  warranty  in  the  case  of  a  time  policy,  according 
to  the  situation  in  which  the  ship  may  be  at  the  commencement  of 
the  term  of  the  insurance ;  that  is,  that  the  ship  is  or  shall  be  seaworthy 
for  that  voyage,  if  the  ship  then  be  about  to  sail  on  a  voyage ;  if  in 
port,  that  she  was  in  a  proper  condition  for  such  a  port ;  if  she  be  at 
sea,  that  she  was  seaworthy  when  the  voyage  commenced ;  in  short, 
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that  the  obligation  on  the  assured  is  jast  the  same  in  the  time  policy 
as  if  the  service  in  which  the  vessel  was,  or  was  intended  to  be  en- 
gaged, or  might  be  engaged,  during  the  term,  was  inserted  in  the 
policy.  If,  then,  a  ship  were  insured  in  terms,  from  a  given  day,  for 
the  remainder  of  the  then  voyage  to  a  foreign  port  and  back  to  Eng- 
land, until  another  given  day,  there  may  be  a  warranty  of  seaworthi- 
ness when  the  voyage  commenced.  Nor  is  it  necessary,  indeed,  to 
say  that  there  is  not  in  a  time  policy  a  warranty  of  seaworthiness  at 
the  commencement  of  the  risk,  so  far  as  lay  in  the  power  of  the 
assured  to  effect  it ;  so  that  if  the  ship  had  met  with  damage  before, 
and  could  have  been  repaired  by  the  exercise  of  reasonable  care  and 
pains,  and  was  not,  the  policy  would  not  attach.  All  we  propose  to 
decide,  and  all  that  is  necessary  for  the  decision  of  this  case,  is,  that 
there  is  no  warranty  of  seaworthiness,  wherever  the  ship  may  be,  or 
in  whatever  circumstances  placed,  at  the  commencement  of  the  terra 
insured.  We  think  that  the  warranty  cannot  be  more  extensive  than 
it  is  under  a  voyage  policy,  and  imposes  no  further  obligation  on  the 
assured  than  he  is  capable  of  performing. 

In  order  to  obviate  the  supposition  that  this  doctrine  would  lead  to 
fraud  on  the  part  of  the  assured,  it  may  be  observed,  that  if  any  one 
were  to  effect  an  insurance  on  a  vessel,  knowing  that  she  was  on  a 
voyage,  and  was  in  an  unseaworthy  state  at  the  commencement  of 
it,  the  policy  would  be  void,  because  that  would  be  concealment  of 
matcried  facts,  and  a  breach  of  the  implied  condition  on  which  all 
policies  are  effected.     No  such  question  arbes  in  the  present  case. 

It  is  also  fit  to  be  observed,  that,  quite  independently  of  any  ques- 
tion as  to  implied  warranty,  the  ship  insured  by  a  time  policy  must 
exist  as  a  ship  at  the  commencement  of  the  term,  for  the  indemnity 
is  only  against  accidents  that  happen  after  it. 

We  are  of  opinion  that  the  plea  in  this  case  is  in  substance  bad, 
and  that  the  plaintiff  is  entitled  to  judgment  non  obstante  veredicto ; 
therefore  we  think  the  judgment  of  the  Court  of  Queen's  Bench  must 
be  reversed,  and  judgment  given  by  this  court 

Judgment  reversed^  and  entered  for  plaintiffs  non  obstante  veredicto^ 
for  551.  damages,  a^essed  contingently  at  the  triaL^ 

1  The  principal  question  taken  in  this  passa^  undertaken  during  the  continu- 

case  does  not  appear  to  have  been  decided  ance  of  the  risk ;  and  that  Sie  underwriter 

in  the  i^merican  courts.    In  the  Amtri-  is  not  liable  upon  such  a  policy,  if  the 

can  Insurance  Conwami  v.  QjPdlnt  and  Mc-  vessel  is  not  seaworthy  at  the  time  of  her 

Cwnh,  20  Wendell,  2^,  (1838,)  the  ques-  departure  from  each  port  or  place  of  her 

tion  was  raised  whether  the  same  princi-  business  during  the  continuance  of  the  risk, 

pie  which  applies  to  a  voyage  policy,  viz.,  And  the  court,  astuming  thai  there  was  m 

that  there  was  an  implied  warranty  or  con-  stick  poUof  an  implM  UKoranhf  of  seawot- 


dition,  that  the  vessel  was  seaworthy  only  tkineesy  held,  that  it  was  sufficiently  com- 

at  the  commencement  of  the  risk,  gov-  plied  with^  if  the  vessel  was  in  an  onez- 

emed  an  insurance  upon  a  (un«  policy.  The  cepdonable  condition  at  the  commence- 

insurance  company  contended,  that  a  time  ment  of  the  risk.    See,  also,  Brookt  v.  The 

policy  was  in  the  nature  of  a  separate  in-  Oriental  Jnswranee  Compangy  7  Pickering, 

surance  upon  each  and  every  voyage  or  259,  (1828.) 
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Halford   V.   Cameron's    Coalbrook    Steam    Coal   and   Swansea 

AND    LOUGHOR    RaILWAY    CoMPANY.^ 
Hilary  Tenn,  January  93,  18S1. 

Company  —  BUI  of  Exchange  —  Acceptance  on  Behalf  of  Company — 
1  SfSTxcUc.  110,  s.  46. 

A  bin  of  exchange  drawn  upon  a  completely  registered  joint-stock  company  by  Its  corpo- 
ratename,  was  accepted  as  follows:  ^Accepted,  J.  B.  and  E.  N.,  directors  of  the  C. 
Company,  appointed  to  accept  this  bill"  J..  B.  and  £.  N.  were,  in  fiict,  directors  of  the  ooift- 
pany.  The  corporate  seal,  having  the  name  of  the  company  inscribed,  was  also  affixed 
to  the  bill,  and  it  was  countersigned  by  the  secretary :  — 

Hdd^  that  the  bill  of  exchange  was  sufficiently  expressed  to  be  accepted  by  J.  B.  and  E.  N. 
on  behalf  of  &e  company  within  7  &  8  Vict.  c.  110.  s.  45. 

Assumpsit  on  a  bill  of  exchange  for  203Z.  drawn  by  the  plaintiff 
apon  and  accepted  by  the  ^l^feudants,  payable  three  months  after 
date. 

Pleas  —  That  the  defendants  did  not  accept     Issue  thereon. 

At  the  trial,  before  Erie,  J.,  at  the  sittings  in  Middlesex,  during  the 
present  term,  it  appeared  that  the  defendants  were  a  joint-stock  com- 
pany, completely  registered  under  7  &  8  Vict  c.  110,  and  that  the  bill 
of  exchange  upon  which  the  action  was  brought  was  drawn  upon 
the  company  by  thpir  corporate  name,  and  purported  to  be  accepted 
as  follows :  "  Accepted,  John  Barham  and  £dmund  Norcott,  direct- 
ors of  Cameron's  Steam  Coal  and  Swansea  and  Loughor  Railway 
Company,  appointed  to  accept  this  biU.^  The  common  seal  of  the 
company,  having  its  corporate  name  inscribed  upon  it,  was  also 
afl^ed  to  the  bill,  and  the  name  of  the  secretary  was  countersigned. 
It  was  found  that  Mr.  Barham  and  Mr.  Norcott  were  two  of  the  di- 
rectors of  the  company.  For  the  defendant  it  was  objected  that  this 
acceptance  was  not  binding  upon  the  company  under  7  &  8  Vict  c. 
110,  s.  45,  which  requires  that  all  bills  of  exchange  shaU  be  accepted 
by  and  in  the  names  of  two  of  the  directors  of  the  company  on 
whose  behalf  they  are  accepted,  and  shall  by  such  directors  be  ex- 
pressed to  be  accepted  by  them  on  behalf  of  such  company.  The 
learned  judge  reserved  leave  to  the  defendants  to  move  to  enter  a 
nonsuit  on  this  objection,  and  the  plaintiff  had  a  verdict  for  203/. 

On  a  former  day  in  the  term,*  — 

Montague  Smith  moved  accordingly,  and  stated  that  in  a  precisely 
similar  case  of  Edwards  v.  Cameroris  Coalbrook  Steam  Coal  ana 
Swansea  and  Loughor  Railway  Company,^  the  Court  of  Exchequer 
had  granted  a  rule,  which  was  then  pending,  on  the  same  objection. 

1  do  Law  J.  Rep.  (v.  8.)  a  B.  160.    15  Jar.  335. 

9  January  16,  hefore  Lord  CUmpbell,  C.  J.,  Patteson,  Coleridoe,  and  Erle,  JJ 

3  This  rule  was  argued  before  the  Court  of  Exchequer  at  the  sittings  in  banc,  afler 

the  preaeiit  term,  when  the  court  discharged  the  rule  upon  the  authority  of  the  present 

case. 
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Halford  9.  Cameron'g  Coalbrook  Steam  CoaI,  kc^  Bailwaj  CompMij. 

He  also  contended  that  it  should  be  expressly  stated,  or,  at  least, 
necessarily  implied,  upon  the  face  of  the  bill  itself,  that  it  was  ac- 
cepted on  behsJf  of  the  company.  q^^^  ^^^  ^^^ 

Lord  Campbell,  C.  J.  Having  taken  time  to  consider  the  motion 
for  a  role  to  set  aside  the  verdict  for  the  plaintiff  in  this  case,  having 
had  an  opportunity  of  inspecting  the  bills  of  exchange  on  which  the 
action  is  brought,  and  having  attentively  compared  the  form  of  the 
acceptance  with  the  requisitions  of  the  act  of  Pariiament  on  which 
the  objection  is  founded,  we  are  of  opinion  that  no  rule  ought  to  be 
granted.  However  unconscientious  the  objection  may  be,  and  what- 
ever facility  to  fraud  might  arise  from  effect  being  given  to  it,  still  it 
must  prevail  if  the  bills  are  not  accepted  substantially  as  the  legislature 
has  directed.  Although  there  are  no  words  of  nullification,  the  meaning 
of  the  enactment  must  be  taken  to  be,  that  companies  of  the  descrip- 
tion therein  mentioned  shall  only  be  liable  as  acceptors  of  a  bill  of 
exchange  where  the  bill  has  been  accepted  by  and  in  the  names  of 
two  of  the  directors  of  the  company  on  whose  behalf  it  is  accepted, 
they  expressing  that  ^  it  is  accepted  by  them  on  behalf  of  such  com- 
pany." But  we  thihk  that  there  is  no  necessity  for  the  very  wc»ds 
and  syllables  here  mentioned  to  be  written  by  the  two  directors  on 
the  fa[ce  of  the  bill.  According  to  Dr.  Johnson,  the  meaning  of  the 
verb  "  to  express "  is, "  to  represent  in  words ;  to  exhibit  by  language; 
to  show  or  make  known  in  any  manner."  Now,  do  not  the  two 
directors  who  have  accepted  these  bills  represent  in  words,  exhibit  by 
language,  show  and  make  known,  that  the  bills  are  accepted  by 
them  as  directors  on  behalf  of  the  company  ?  The  bills  are  drawn 
on  the  company  by  its  corporate  name,  they  are  sealed  with  the  cor- 
porate seal,  having  the  corporate  name  of  the  company  circum- 
scribed, and  they  are  countersigned  by  the  secretary  to  the  company, 
who  so  describes  himself.  Then  the  two  directors  write  upon  the 
bill  ^  accepted,"  sign  their  names  under  that  word,  and  add,  ^  Directois 
of  Cameron's  Coalbrook  Steam  Coal  and  Swansea  and  Longhor 
Bailway  Company,  appointed  to  accept  this  bill."  Can  it  be  reason- 
ably contended  that  this  bill  is  not  by  such  ^directors  expressed  to  be 
accepted  by  them  on  behalf  of  such  company "  ?  By  whom  are 
they  represented  to  be  appointed  to  accept  the  bill  ?  Unquestionably 
by  the  company,  who  are  the  drawees.  Do  not  the  directors  repre- 
sent that  they  act  under  that  appointment?  Is  not  this  a  representa- 
tion by  them  that  the  bill  is  "  accepted  by  them  on  behalf  of  the 
company  "  ? 

We  should  not  have  considered  it  necessary  to  say  so  much  upon 
the  subject,  had  we  not  been  informed  that  another  court,  in  a  sim- 
ilar case,  had  granted  a  rule  to  show  cause  why  the  verdict  should 
not  be  set  aside.  We  entertain  the  most  sincere  respect  for  the 
doubts  of  that  court ;  but,  none  of  us  entertaining  any  doubt  oar- 
selves,  we  think  we  canno^  with  propriety,j5rant  a  rule  which  might 
for  a  considerable  time  prevent  the  plaintifi  from  enforcing  payment 
of  a  just  demand.  jj^  ^^j^^ 
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Moss   V.    SWEET.^ 
Hilary  Tcnn,  Jannwry  15,  1851. 

Goods  sold  and  delivered —  Sale  or  Reiwm. 

Where  goods  are  sold  under  a  contract  of  "  sale  or  return/'  they  pass  to  the  purchaser  sub- 
ject to  an  option  in  him  to  return  them  within  a  reasonable  tune,  and  if  he  fkils  to  exer- 
cise that  option  within  a  reasonable  time,  the  price  of  the  goods  may  be  reooyered,  as  np- 
oa  an  absolute  sale,  in  an  action  for  goods  sold  and  deliveiid. 

[Z^Mf  T.  BoTMs,  2  Starkie,  39,  and  iZey  r.  FranhenBtein,  8  Scott,  K.  R.  839,  doubted.— Sd.] 

Assumpsit  for  goods  sold  and  delivered. 

Plea  —  Non  assumpsit.     . 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  at  Guild- 
hall, after  last  term,  it  appeared  that  the  goods  in  question  had  been 
sold  by  the  plaintiff  to  the  defendant  on  sale  or  return,  which  was  ex- 
plained by  a  witness  to  mean  generally  that  the  goods  were  sold  to 
the  purchaser  with  an  option  to  him  oi  returning  them  within  a  rea- 
sonable time. 

The  defendant  had  not  bought  the  goods  on  his  own  account,  but 
for  the  purpose  of  selling  again,  and  it  was  proved  that,  according  to 
the  contract  between  the  parties,  the  defendant,  if  he  had  returned  the 
goods  to  the  plaintiff,  would  have  accounted  only  for  the  invoice  price 
at  which  they  were  sold  to  him.  The  defendant  had  sold  a  portion 
of  the  ^oods  to  other  persons.  The  jury  returned  a  verdict  for  the 
plaintin,  with  25/.  12«.  damages. 

Wordsworth  now  moved  for  a  new  trial,  on  the  ground  of  misdi- 
rection. The  action  for  goods  sold  and  delivered  will  not  lie,  as  there 
was  no  absolute  contract  of  sale.  Iley  v.  Frankenstein^  8  Sc  N.  R. 
839,  is  directly  to  that  effect ;  and  Beverley  v.  The  Lincoln  Gas  lAght 
and  Coke  Company ^  6  Ad.  &  E.  829 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  Q.  B. 
113,  and  Bianchi  v.  Nash,  1  Mee.  &  W.  545 ;  s.  c.  5  Law  J.  Rep.  (n.  s.) 
ESxch.  252,  were  both  cited  there  and  distinguished.  In  Lyons  v. 
BameSj  2  Stark.  39,  where  beer  was  sold  in  casiks  to  the  defendant, 
and  notice  was  given  to  him  that  unless  he  returned  the  casks  in  a 
fortnight  he  would  be  considered  to  have  purchased  them.  Lord  El- 
lenborough  held,  that  an  action  for  goods  sold  and  delivered  would 
not  lie  for  the  casks ;  they  were  delivered  under  a  special  agreement 
which  should  have  been  declared  upon. 

Patteson,  J.  The  jury  found  that  by  this  contract  the  goods  were 
delivered  on  sale  or  return ;  that  is,  that  they  were  sold  to  the  defend- 
ant with  an  option  to  him  of  returning  tnem  within  a  reasonable 
time,  of  which  he  did  not  avail  himself.  That  being  so,  the  action 
will  lie  for  goods  sold  and  delivered.  This  b  the  re^lt  of  all  the 
authcmties,  except  that  in  the  Common  Pleas.  It  is  so  laid  down  in 
Bailey  v.  Gouldsmii/iy  Peake,  N.  P.  56,  by  Lord  Kenyon.  Lyons  v. 
Barnes  I  do  not  think  is  very  good  law.  Then,  as  to  Iley  v.  FVanken- 
sieiiij  I  cannot  help  thinking  there  must  be  something  strange  in  that 

i  do  Law  J.  Rep.  (ir.  8.)  Q.  B.  167. 
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case.  The  court  treat  it  as  if  the  eoods  delivered  on  sale  or  retom 
were  to  be  returned  at  the  option  of  the  seller,  and  they  seem  to  have 
thought  the  action  should  be  for  not  returning  the  goods.  I  think 
there  must  have  been  something  peculiar  in  the  contract  there,  for  it 
is  contrary  to  all  my  notions  of  sale  or  return,  which  is,  that  there  is 
a  sale  to  the  purchajser,  who  is  to  keep  the  goods  unless  he  chooses 
to  return  them  within  a  reasonable  time.  Therefore  the  direction  of 
my  loid  and  the  verdict  of  the  jury  were  quite  right 

Coleridge,  J.  When  the  goods  pass  from  one  party  to  another 
under  a  contract  of  sale  on  a  condition,  when  the  condition  is  per- 
formed the  seller  may  declare  as  upon  an  absolute  sale.  Here  the 
condition  is,  that  the  buyer  may  return  the  goods  within  a  reason- 
able time  at  his  option.  It  is  established  bv  Bailey  v.  ChnUdsmiik 
and  Beverley  v.  T%e  Lincoln  Gas  Light  and  Chke  Company  that  such 
is  the  meaning  of  the  term  "  sale  or  return."  Then,  was  the  condi- 
tion here  penormed?  If  any  question  had  been  made  as  to  the 
lapse  of  more  than  a  reasonable  time,  that  would  have  been  put  to 
the  jury ;  but  no  such  point  was  made,  and  indeed  it  could  not  have 
been  raised,  as  it  appears  many  of  the  goods  were  sold  again  by  the 
defendant  Therelore,  consistently  with  the  principle  of  me  author- 
ities, what  was  done  was  quite  right  I  admit  that  Iley  v.  Fraaiken- 
stein  is  difficult  to  reconcile  with  the  previous  current  of  decisions, 
but  I  think  there  must  be  some  misunderstanding  about  that  case. 

WiGHTBfAN,  J.  The  current  of  authorities  has  established  that  this 
contract  means  that  the  goods  are  sold  absolutely  unless  the  buyer  re- 
turns them  within  a  reasonable  time.  No  doubt  has  been  thrown  on 
any  of  the  cases  as  to  the  meaning  of  such  a  transfer ;  and  from  its 
terms  one  would  understand  such  to  be  its  meaning.  Here  it  was 
part  of  the  defendant's  case  that  the  goods  were  sold  on  sale  or  re- 
turn, and  on  the  authority  of  Iley  v.  jPrankenstein  the  objection  was 
taken  that  the  action  would  not  He.  The  question  whether  a  reason- 
able  time  had  elapsQ^  was  never  asked  to  be  left  to  the  jury.  It  was 
taken  as  a  matter  of  law  that  on  such  a  contract  an  action  for  goods 
sold  and  delivered  would  not  lie.  As  to  that  case,  if  the  facts  were 
as  appears  on  the  report  of  it,  I  cannot  understand  it,  but  I  think 
there  must  be  some  mistake. 

Lord  Campbell,  C.  J.  In  this  case  I  had  so  little  doubt  that  I 
granted  a  certificate  for  immediate  execution,  and  having  now  heard 
the  defendant's  counsel  I  certainly  retain  mv  opinion  that  when 
goods  are  supplied  on  sale  or  return  it  is  a  sale  unless  they  are  re- 
turned within  a  reasonable  time ;  if  they  are  not  so  returned,  the  op- 
tion of  determining  the  sale  is  gone,  and  the  vendor  may  maintain 
an  action  for  goods  sold  and  delivered.  iiufe  rehuedX 

^  So  where  mods  are  sold  to  be  paid  for  refuses  to  nve  the  note  upon  demand  made, 
in  an  approvedlndoned  note  at  six  months,  it  has  beenlbeU^  that  te  seller  ma  j  treat  tke 
and  the  purchaser  after  receiving  the  goods    sale  as  an  absohite  one,  without  credit,  and 
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himg  assampeit  fix  goods  sold  and  deliv- 
ered  withoat  dday ;  the  sale  being  consid- 
ered a  caflh  sale,  unless  the  bu^er  should 
gm  the  security,  on  which  condition  alone 
the  credit  was  given,  and  the  goods  de- 
livered. CarUes  y.  Gcardner,  2  Hall,  345, 
(1829.) 

But  in  Mm  ▼.  Ihrd,  19  Pickering,  217, 
(1837,)  where  goods  were  sold  on  a  credit 
of  six  months,  the  purchaser  agreeing  to 
give  the  security  of  a  third  person  for  the 
pajrment,  which  condition  he  fidled  to  per- 
form, the  Supreme  Court  of  Massachusetts 
held,  that  the  vendor  could  not  brin£r  as- 
sumpsit for  goods  sold  and  delivered,  be- 
fore the  time  of  credit  had  elapsed.  See 
also  Ferguson  v.  Carringiony  9  Barnwell 
andCre8sweU,59,(1829.)  StruUv.SmUh, 
1  Crompton,  Meeson  and  Roscoe,  315, 
(1834.)  Galhwm  v.  Bdmes^  1  Douglass, 
(Michigan,)  330,  (1844.) 

Somewhat  analogous  to  the  contract 
of  ^9aU  or  return^  in  England,  is  a  con- 
tract among  us  by  which  manufacturers  of 
certain  articles  deliver  large  quantities 
thereof  at  the  same  time  to  retailers,  who, 
upon  settlement  with  the  manufiicturer, 
pay  him  for  what  has  been  sold,  with  a 
privilege  of  returning  the  remainder.  In 
such  cases,  the  property  so  delivered  does 
Dot  become  the  retailer's,  and  cannot  be 
attached  by  his  creditors.  Mddrum  v. 
Snow,  9  Pickering,  441,  (1830.)  Blood  v. 
Palmer,  11  Maine,  414,  (1834.) 


V.  SUme,  5  Barbour,  516, 


Moras 
)      In 


such  case,  the  person  receiving  the  prop- 
erty is  c<»isidered  as  a  factor  or  agent  for 
the  other  partj ;  and  assumpsit  for  goods 
•old  and  delivered  will  not  lie  against 
such  person,  although  he  has  himself  dis- 
posed of  the  goods,  and  unreasonably  re- 
iiised  to  account  for  the  proceeds.  Sdden 
V.  BtdU,  3  Greenleaf,  178,  (1824.)  Awara 
V.  iSIegNT,  7  Metcalf,  45,  (1843.) 
VOL.  III.  27 


But  ordinarily,  in  the  absence  of  any 
such  relation  as  that  of  principal  and  agent, 
if  the  owner  of  a  chattel  delivers  it  to  an- 
other, and  takes  his  promise  to  return  the 
same  on  a  day  specified  or  pay  a  sum  of 
money  therefor,  the  property  in  the  chattel 
passes  to  the  latter  at  the  time  of  delivery, 
and  he  may  sell  the  same,  and  pass  the 
property  as  against  the  former  owner,  even 
before  the  time  specified  for  its  return  has 
elapsed.  Dearborn  v.  7\imer,  16  Maine, 
17,  (1839.)  But  in  contracts  of  sale  v»on 
eonaUion,^  that  the  property  shall  not  be- 
come the  vendee's  until  the  price  is  paid,  or 
until  some  security  for  the  payment  is  given, 
or  until  some  other  condition  is  performed, 
here,  although  tlie  property  is  delivered, 
yet  the  title  does  not  pass  to  the  vendee, 
so  that  it  can  be  attached  by  his  creditors, 
until  the  price  is  paid,  or  the  required  con- 
dition is  performed,  or  its  performance 
waived.  Tibbetts  v.  Totvle,  12  Maine,  341, 
(1835.)  ManweU  v.  Briggs,  17  Vermont, 
176,  (1845.)  ffkUwdl  v.  VineefU,  4  Pick- 
ering, 449,  (1827.)  The  performance  of 
the  condition  may,  however,  be  impliedly 
waived,  and  where  the  goods  have  been  de- 
livered subsequent  to  the  sale,  without  ade- 
mand  of  the  performance  of  the  condiftioB 
which  was  then  due  and  to  be  performed, 
this  has  been  held  to  be  a  waiver  of  its 
performance,  and  the  title  becomes  per- 
fect in  the  purchaser.  CarUon  y.  iS^* 
ner, 4 Pickering, 516,(1827.)  SmUhr.Den- 
mc,  6  Pickermg,  262,  (182a)  PowU  v. 
Bradlee,  9  GUI  &  Johnson,  220,  (1837.) 
But  a  mere'  mental  determination  on  the 
part  of  the  vendor  to  rest  satisfied  with 
the  non-performance  of  the  condition,  but 
which  was  not  procured  by  the  vendee,  nor 
notified  to  him,  has  been  said  not  to  be  a 
waiver  of  such  condition,  so  as  to  vest  the 
property  sold  in  the  vendee.  ManweU  r^ 
J^r^,  17  Vermont,  176,  (1845.) 
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Regina  v.  The  Orerteen  of  Manchester. 


Reoina  v.  Tub  Overseers  op  Manchester.^ 

Hilary  Term,  Janoarj  28,  1851. 

EcUe  —  Exemption  from  Poor  Rale  —  ^^  Royal  Manchester  Inslilu- 
tion^^ — Purposes  of  ^*  Science^  LUerature^^  Sfc.  —  6  3f  7  VxcL 
c.  36  —  Pecuniary  Profit  —  Application  to  general  Pii/rposes  — 
Division  of  Funds  after  Dissolution. 

The  boHding  of  the  Royal  Manchester  Institotion  was  erected  by  the  subscriptions  of 
shareholders,  and  vested  in  trustees,  upon  trust  to  |>ennit  it  to  be  used  for  the  purposes  of 
literature,  science,  and  the  fine  arts ;  lectures  were  given  there  on  literary  and  scientific  sub- 
jects, to  which  "Strangers  were  admitted  gratuitously  on  implication  to  the  coonctL  At  the 
meetings,  literary  and  scientific  papov  were  read,  the  rMoer  haTing  the  power  to  iavite 
twenty  friends,  and  the  leading  hterary  and  scientific  persons  in  die  neighborhood  harinff 

'  free  admission.  Booms  in  the  institution  were  devoted  to  the  exhibition  of  paintings,  and 
artists  were  assisted  in  the  sale  of  their  worlu  vrithout  any  view  to  profit  on  the  part  of 
tiie  society.  There  was  likewise  a  museum  for  antiquities  and  specimens  of  natiual  his- 
tory. The  expense  was  chiefly  defrayed  b^  the  subscription  of  the  members.  This  bdng 
prima  Jocie  a  society  exempted  from  liabihty  to  be  rated,  within  stat.  6  &  7  Vict  c. 36  :^ 

Edd^  that  it  was  no  objection  either,  — 

1.  That  part  of  the  building  was  let  to  tenants,  exemption  not  being  claimed  fbr  that  part, 
and  the  rents  received  hSoi  the  tenants  forming  part  of  and  being  applied  as  the  general 
funds  of  the  society;  or,  — 

8.  That  the  society  deducted  5/.  per  cent  on  the  price  of  paintings  sold  at  the  exbibitioB 
which  came  from  a  distance,  the  peroenta^  beinf  applied  to,  but  not  sufficing  to  defiray, 
the  expense  of  the  carriage  of  those  paintmgs,  which  was  paid  by  the  society ;  or,  — 

3'.  That  strangers  were  admitted  to  the  exhibition  of  paintings  on  payment  of  a  small  fee, 
that  being  applied  to  the  purposes  of  the  society;  or,  — 

4.  That  the  deed  of  settlement  declared  that  the  building  was  to  be  used  for  the  exhibition 
of  works  of  art,  &c.,  for  the  delivery  of  lectures  on  subjects  of  science,  literature,  or  the 
arts,  "  and  otherwise  for  the  imparting  and  difiusing  of  education  and  knowledge  consist- 
ent with  the  general  purposes  of  the  institution,*'  b^use  such  declaration  did  not  author- 
ize any  other  purposes  than  those  of  science,  literature,  and  &e  fine  arts ;  or,  — 

Lastly,  that  the  deed  of  settlemtot  declared,  that  upon  a  dissolution  of  the  society,  the  prop- 
erty belonging  to  it  was  to  be  sold,  and  the  proceeds,  after  payment  of  debts,  to  be  divided 
among  the  members,  because  such  declaration  only  expressed  a  power  which  impliedly 
belonged  to  the  members,  and  it  did  not  appear  to  have  been  inserted  with  any  view  of 
profit 

This  was  an  appeal  against  a  rate  for  the  relief  of  the  poor  of  the 
township  of  Manchester. 

Upon  the  trial  of  the  appeal  before  the  recorder  of  the  borough  of 
Manchester,  it  was  ordered  by  the  court  that  the  rate  shomd  be 
amended,  by  striking  out  of  it  the  whole  of  the  assessment  numbered 
therein  3875,  subject  to  the  following  case :  — 

1  aO  Uw  J.  Rep.  (n.  8.)  M.  C.  lia    15  Jur.  219. 

9  Which  enacts,  ^  That  bo  person  or  persoDS  shall  be  assessed  or  rated,  or  liable 
to  be  assessed  or  rated,  or  liable  to  pay  to  any  county,  boroogh,  parochial,  or  other  lo- 
cal rates  or  cesses,  in  respect  of  any  land,  houses,  or  buildings,  or  parts  of  houses  or 
buildings,  belonging  to  any  society  instituted  for  purposes  of  science,  literature,  or 
the  fine  arts  exclusively,  either  as  tenant  or  as  owner,  aiid  occupied  by  it  for  the  trans- 
action of  its  business  and  for  carr3ring  into  efifbct  its  purposes,  provided  that  such  so- 
ciety shall  be  supported  wholly  or  in  part  b^  annual  voluntary  contributions,  and  shall 
not,  and  by  its  laws  may  not,  make  any  dividend,  gift,  division  or  bo/ius  in  mone]^  unto 
or  between  any  of  its  members ;  and  provided,  aim),  that  such  society  shall  obtain  the 
certificate  of  the  barrister  at  law  or  lord  advocate,  as  hereinafter  mentioned." 
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The  premises  rated  under  the  above  assessment  were  part  of  a 
building  situate  within  the  township  of  Manchester,  called  "  The  Royal 
Manchester  Institution,"  for  which  the  appellants  were  to  be  deemed 
the  occupiers  and  persons  liable  to  be  rated,  if  the  premises  were 
ratable.  The  assessment  appealed  against  was  set  out  The  fifth 
only  material  ground  of  appeal  was  that  the  appellants  were,  in  and 
by  the  provisions  of  an  act  passed  in  the  seventh  year  of  her  present 
majesty,  entitled  "An  Act  to  exempt  from  county,  borough  and 
parochial  and  other  local  rates,  Ismd  and  buildings  occupied  by 
scientific  or  literary  societies,"  exempted  from  being  assessed  or 
rated  in  respect  of  the  said  part  of  the  Royal  Institution  numbered 
in  the  said  rate  3875,  because  the  said  part,  before  and  at  the  time 
of  the  making,  allowance  and  publication  of  the  rate,  and  from 
thence  hitherto,  belonged  to  a  certain  society,  as  owners,  instituted 
for  purposes  of  science,  literature,  or  the  fine  arts  exclusively,  within 
the  meaning  of  the  said  statute,  namely,  to  a  society  called  "  The 
Royal  Manchester  Institution,"  the  said  part  being  during  all  the 
time  aforesaid  occupied  by  the  said  society,  for  the  transaction  of  its 
business  and  for  carrying  into  effect  its  purposes,  and  being  supported 
in  part  by  annual  voluntary  contributions,  and  never  having  made, 
and  by  its  laws  during  aU  the  time  aforesaid  not  being  able  to  make, 
any  gift,  division,  or  bonus  in  money,  unto  or  between  any  of  its 
members ;  and  having,  in  manner  and  form  directed  and  required  by 
the  said  statute,  duly,  before  the  making  of  the  said  rate,  obtained 
the  certificate  and  certificates  of  the  barrister  at  law  appointed  to 
certify  the  rules  of  friendly  societies,  and  having  in  all  respects  com- 
plied with  and  performed  sJl  matters  and  things  provided  and  required 
by  the  said  statute,  or  otherwise,  so  as  to  entitle  the  said  society  and 
the  appellants  to  be  exempted  from  the  rate  in  respect  of  the  said  part 
of  the  Royal  Institution,  numbered  in  the  rate  3875. 

It  was  admitted  upon  the  trial  that  the  rate,  except  as  to  the 
liability  of  the  property  to  be  rated,  was  duly  made,  signed,  allowed, 
and  published.  That  the  rules,  laws,  and  regulations  of  the  Royal 
Institution  had  been  duly  submitted  to  the  barrister  appointed  for 
that  purpose,  who  had  duly  certified  that  the  society  was  entitled  to 
the  benefit  of  the  6  &  7  Vict^  c  36,  and  that  a  copy  of  such  rules, 
&C.,  had  been  transmitted  by  the  said  barrister  to  the  clerk  of  the  peace 
of  the  said  borough,  and  allowed  by  the  recorder,  and  duly  filed  with  the 
rolls  of  the  sessions.  That  the  Royal  Institution  had  been  built  by 
the  society  from  funds  subscribed  by  a*  number  of  shareholders,  and 
that  the  property  was  vested  in  trustees  upon  trust  to  permit  the 
same  to  be  used  for  certain  purposes  connected  with  literature, 
science,  and  the  fine  arts.  That  the  society  let  off*  rooms  in  the 
building,  and  cellars  under  the  same,  to  tenants,  for  certain  rents 
and  purposes  which  were  specified  in  the  case,  and  such  tenants 
were  rated  separately  by  the  respondents.  That  the  rents  received 
from  the  tenants  formed  part  of  and  were  applied  to  the  general  funds 
of  the  society,  which  were  also  in  part  derived  from  contributions,  as 
mentioned  in  the  rules.  That  the  institution  was  occupied  by  the 
said  society,  and  used  by  it  for  carrying  out  the  following  purposes : 
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Lectures  were  given  there  upon  literary  and  scientific  snbjecte,  to 
which  the  members  had  free  admittance ;  and  officers,  literary  and 
scientific  persons,  artists,  and  strangers  were  admitted  gratuitously 
on  application  to  the  council.  That  the  lectures  were  paid  for  by 
the  society  or  delivered  gratuitously.  That  the  lecture  theatre  had 
occasionally  been  lent  or  let  to  other  societies,  but  not  since  the  rules 
of  the  society  filed  as  aforesaid  had  been  certified.  The  conver- 
sazioni^ soirees^  or  other  meetings  of  the  members  were  held  on  cer- 
tain evenings  during  the  winter  months,  to  which  the  person  reading 
the  paper  could  invite  twenty  friends,  and  the  chairman  of  the  meet- 
ing ten  friends,  and  the  leading  literary  and  scientific  persons  of  the 
neighborhood  had  free  admission.  That  exhibitions  of  paintings  and 
works  of  art  were  annually  or  more  frequently  held,  to  which  mem- 
bers were  admitted  free  and  strangers  on  payment  of  an  entrance  fee. 
The  carriage  of  the  paintings  to  and  from  the  exhibition  was  paid 
by  the  society.  But  for  those  paintings  coming  from  a  distance, 
which  might  be  sold  at  the  exhibition,  the  society  deducted  5/.  per 
cent  on  the  price  at  which  the  paintings  were  sold,  to  defray  the  ex- 
penses of  carriage,  (no  deduction  being  made  from  the  price  of 
paintings  by  local  artbts.)  This  percentage  was  paid  into  the  general 
fund,  but  did  not  amount  to  the  expenses  of  carriage.  That  books, 
containing  the  names  and  addresses  of  the  artists,  and  the  prices  of 
their  paintings,  were  also  placed  in  the  exhibition  room  durinc^  the 
exhibition  of  paintings,  and  the  officer  of  the  institution  in  atten£mce 
had  permission,  upon  which  he  occasionally  acted,  to  sell  the  same 
on  behalf  of  the  artists  at  the  prices  fixed  by  them,  and  to  mari^  the 
pictures  as  sold.  An  officer  of  the  society  received  the  purchase 
money  of  pictures  so  sold,  and  handed  the  same  to  the  artists,  after 
deducting  the  percentage  above  mentioned.  That  the  artists  occa- 
sionally sold  their  pictures  themselves  during  the  continuance  of  the 
exhibition,  and  pictures  sold  before  the  opening  of  the  exhibition 
were  frequentiy  exhibited,  as  well  as  pictures  not  intended  for  sale. 
That  no  rate  laid  since  the  passing  of  6  &  7  Vict  c  36,  had  been 
paid  in  respect  of  the  institution,  nor  any  attempt  made  to  enforce 
the  same. 

By  the  deed  of  settlement  of  the  institution,  dated  the  26th  of  Feb- 
ruary, 1832,  it  appeared  that  two  plots  of  land  had  been  purchased 
for  721^  and  3000/.,  subject  to  several  reserved  rents,  amounting 
together  to  113/.  10*.  lirf.  per  anrmm^  and  it  declared  and  provided 
that  the  trustees  should  be  seized  and  possessed  of  the  institution, 
upon  trust  to  permit  the  same  at  all  times  until  the  same  should  be 
sold  or  disposed  of  under  the  trusts  thereinafter  expressed,  to  be  used 
and  employed  as  a  museum,  or  place  of  exhibition  for  works  of  art 
and  science,  antiquities  and  specimens  of  natural  history,  and  for  the 
delivery  of  public  lectures  on  subjects  of  science,  literature,  or  the 
arts,  and  otherwise  for  the  imparting  and  diffiising  of  education  and 
knowledge  consistent  with  the  general  purposes  of  the  said  institu- 
tion ;  and  to  be  in  all  respects  conducted  and  managed  as  the  coun- 
cil for  the  time  being  should  direct,  subject,  nevertheless,  and  according 
to  the  regulations  of  the  institution  for  the  time  being.     'Die  deed 
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also  provided,  that  the  trustees,  in  case  the  institution  should  be  duly 
dissolved  in  the  manner  required  by  the  regulations  for  tlie  time  being, 
should,  within  three  months  after  notice  of  such  dissolution  from  the 
council,  with  their  written  request,  sell  and  dispose  of  the  said  plots 
of  land,  buildings,  and  hereditaments  belonging  to  the  institution, 
and  after  payment  of  the  costs  and  charges  of  the  sale,  pay  the 
residue  of  the  money  arising  therefrom  to  the  council,  to  be  by  them 
applied  to  and  amongst  the  persons  who  at  the  time  of  such  dissolu- 
tion were  hereditary  and  life  governors  of  the  institution,  the  share 
of  eeucb  hereditary  governor  bearing  to  the  share  of  each  life  governor 
the  proportion  of  three  to  two,  A  power  was  also  given  by  the  deed 
to  the  trustees,  according  to  the  written  request  and  direction  of  the 
council,  from  lime  to  time  to  lease  and  demise  any  part  of  the  said 
hereditaments  and  premises  which  might  not  be  deemed  requisite  for 
the  purposes  of  the  institution,  for  such  other  purposes,  for  such  term 
Of  terms  of  years,  in  consideration  of  such  rents,  and  upon  and  sub- 
ject to  such  terms  and  provisions  as  the  council  might  direct 

By  the  deed  of  settlement  of  the  personal  estate  of  the  institution, 
dated  the  26th  of  December,  1832,  it  appeared,  that  on  the  formation 
of  the  institution,  certain  regulations  were  agreed  upon  for  the  better 
management  thereof,  and  other  regulations,  either  altering  or  repealing 
certain  of  the  original  regulations,  or  in  addition  thereto  or  substitu- 
tion thereof,  had  been  since  agreed  upon ;  and  that  the  then  existing 
rules  were  specified  in  a  schedule  thereunto  annexed.  Also,  that  a 
permanent  fund  had  been  raised  and  vested  in  trustees  for  the  said 
institution,  who  had  appropriated  to  the  erection  of  the  building 
7280Z.  8*.  9rf.,  being  part  of  the  said  funds  in  their  hands.  It  further 
contained  provisions  for  appropriating  and  paying  part  of  certain 
subscriptions  and  paymentsT,  imposed  and  made  payable  on  the 
admission  of  hereditary  and  life  governors,  to  the  trustees,  to  main- 
tain and  increase  the  said  fund  until  it  should  amount  to  10,000^, 
including  the  said  sum  of  7280^  85.  9(L  And  also  similar  provisions 
to  those  contained  in  the  said  deed  of  settlement  of  the  real  estate, 
for  the  sale  and  conversion  into  money  of  the  said  personal  estate 
and  effects  of  the  institution,  and  the  division  of  the  moneys  arising 
therefrom  in  case  of  a  dissolution,  among  the  then  hereditary  and  life 
governors.  By  the  regulations  in  the  said  schedule  it  was  provided, 
Siat  any  new  or  additional  regulations  for  the  management  of  the 
institution  might  be  made,  and  the  existing  regulations  for  the  time 
being,  or  any  of  them,  except  that  respecting  the  dissolution  of  the 
institution,  be  repealed  and  altered,  provided  the  same  were  done 
with  the  consent  of  three  fourths  of  the  governors  present  at  each  of 
two  special  general  meetings  duly  convened.  That  such  meeting 
might  be  convened  at  any  time  by  any  six  or  more  of  the  council 
when  they  thought  fit,  by  advertisement  in  each  of  the  Manchester 
newspapers,  not  less  than  fourteen  nor  more  than  twenty-eight  days 
previously  to  its  being  held,  declaring  the  specific  object  of  to^ 
meeting. 

The  rules  provided,  amongst  other  things,  that  such  of  the  present 
hereditary  governors  as  paid  their  original  subscriptions  of  forfy 
27* 
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guineas  on  or  before  the  17th  of  May,  1827,  and  bad  not  declared 
their  assent  to  the  payment  of  the  annual  subscription,  or  the  sum 
of  20/.  in  lieu  thereof,  should  be  exempted  from  payment  thereof; 
but  such  of  them  who  should  thereafter  declare  his  or  her  assent  to 
such  payment  should  thenceforth  cease  to  be  exempted,  and  not  be 
entitled  thereafter  to  discontinue  the  payment  of  the  said  annual  sub- 
scription, except  on  paying  the  sum  of  201^  as  mentioned  in  the 
second  regulation*  That  every  hereditary  governor  might  transfer 
his  or  her  share  and  privileges,  rights  and  interests,  provided  that  on 
every  transfer  the  sum  of  lOL  10s.  were  paid  to  the  funds  of  the  insti- 
tution. But  that  no  transfer  should  be  made  by  any  hereditary 
governor  who  withheld  his  assent  to  the  payment  of  the  annual  sub- 
scription, or  the  sum  of  20L  in  lieu  thereof,  unless  the  party  to  whom 
it  was  proposed  to  transfer  first  gave  his  or  her  assent  to  such  pay- 
ment That  every  hereditary  governor  liable  to  pay  the  annual  sub- 
scription, and  who  was  in  arrear  one  year,  should  be  suspended  from 
his  privileges  as  governor,  and  if  five  years  in  arrear,  should  forfeit 
all  his  privileges,  rights,  and  interests,  and  absolutely  cease  to  be  a 
governor.  That  every  annual  governor,  whose  annual  subAcription 
was  in  arrear  three  calendar  months,  should  be  suspended  from  his 
privileges,  and  pay  a  fine  of  5^.,  and  the  like  sum  in  addition  for 
every  succeeding  three  months  until  payment  of  the  subscription; 
and  if  unpaid  lor  one  year,  the  name  of  such  governor  should  be 
struck  out  from  the  list  of  governors,  and  all  his  privileges  forfeited. 
That  all  the  funds  and  moneys  of  the  institution  should,  during  the 
subsistence  thereof,  be  applied  by  the  council  in  paying  the  debts 
owing  by  the  institution,  and  in  carrying  out  the  purposes  thereof, 
namely,  the  promotion  of  literature,  science  and  the  arts,  in  such 
manner  as  the  council  thought  proper ;  but  no  dividend,  gift  or  bonus 
in  money  should  at  any  time,  or  under  any  circumstances,  be  made 
to  or  between  the  governors  or  members  of  the  institution.^ 

It  did  not  appear  that  any  dividend,  gift,  division,  or  bonus  in 
money  had  ever  been  declared,  or  made  to  or  between  any  of  the 
members  of  the  society,  except  as  aforesaid. 

If  the  court  should  be  of  opinion  that  the  appellants  had  estab- 
lished their  claim  to  be  exempted  under  the  provisions  of  the  6  &  7 
Vict.  c.  36,  from  liability  to  be  rated,  the  order  of  sessions  amending 
the  rate  was  to  be  confirmed,  and  the  rate  amended  accordingly, 
otherwise  the  order  of  sessions  was  to  be  set  aside,  and  the  rate 
confirmed. 

^  The  16th  rale  also  pro?ided,  that  any  new  and  additional  reffulations  for  the  man- 
agement of  the  institution  might  from  time  to  time  be  made,  and  the  existing  regula- 
tions for  the  time  being,  or  any  of  them,  except  the  regulations  respecting  the  dissola- 
tion  of  the  institution,  be  repealed,  and  altered,  with  Uie  concurrence  of  three  fourths 
of  the  governors  present  at  each  of  two  special  general  meetings,  with  an  interval  of 
not  less  than  one  calendar  month,  nor  more  than  four  calendar  months,  between  such 
meetings. 

By  the  17th  rale,  the  company  might  be  dissolved,  with  the  consent  of  three  foortbf 
of  the  governors  for  the  time  being,  expressed  in  writing,  at  two  successive  special 
geneTaTmeotings  duly  convened  as  therein  specified ;  and  this  regulation  was  not  to 
DC  altered  or  repealed,  except  with  the  same  consent  expressed  in  the  same  manner. 
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Crompton  and  Holland^  (January  18,)  in  support  of  the  order  of 
sefleions.  The  Royal  Manchester  Institution  is  occupied  by  the  so- 
ciety exclusively  for  purposes  of  science,  literature,  and  the  fine  arts, 
within  the  meaning  of  the  6  &  7  Vict  c.  36,  s.  1,  and  is  not  within 
the  latter  terms  of  the  proviso  to  that  section.  One  question  raised 
at  the  sessions  was,  that  the  society  was  ratable  because  part  of  the 
{xemises  were  let  at  a  rent ;  but  that  does  not  alter  the  case,  as  the 
rest  of  the  building  is  applied  to  the  purposes  specified  in  the  act 

[  (Joleridgey  J.  That  question  could  only  be  material  as  showing 
that  the  purposes  of  the  society  were  not  exclusively  scientific] 

The  rents  received  are  applied  to  and  form  part  of  the  funds  of  the 
society.  The  deed  provides  for  a  library  and  for  scientific  purposes, 
and  there  is  no  statement  that  the  rents  were  ever  applied  otherwise. 
The  entrance  fee  payable  by  strangers  to  see  pictures  does  not  afiect 
the  institution,  so  as  to  make  it  less  for  the  purposes  of  literature, 
science,  and  the  fine  arts.     Those  who  pay  are  for  the  time  members. 

VWightman^  J.     The  society  gets  a  percenta^  on  pictures  sold.] 

That  is  merely  a  mode  of  repaying  the  carnage  of  pictures,  and  it 
does  not  amount  to  the  expense  incurred. 

[Lord  Qimpbellj  C.  J.  Pro  tanto  it  may  make  the^  society  brokers 
for  the  sale  of  pictures  on  commission. 

Wighiman^  J.  But  it  is  within  the  exemption,  if  the  society  is 
partly  supported  by  voluntary  contributions.  The  question  is,  whether 
it  is  substantially  for  scientific  purposes.] 

In  the  case  of  The  Queen  v.  Shee^  4  Q.  B.  Rep.  2 ;  s.  c  12  Law 
J.  Rep.  (n.  s.)  M.  C.  53,  which  turned  on  the  question  of  beneficial 
occupation,  it  was  held,  that  the  society  of  the  Royal  Academy  was 
not  ratable  for  the  exhibition  rooms  in  the  National  Gkdlery. 

[Coleridge^  J.  Here  you  must  show  that  the  premises  are  in- 
stituted and  occupied  exclusively  for  purposes  of  science,  literature,  or 
the  fine  arts.] 

The  cases  of  Purvis  v.  Traill^  3  Exch.  Rep.  344;  s.  c.  18  Law  J. 
Rep.  (n.  s.)  M.  C.  67 ;  and  Ex  parte  the  Overseers  of  Birmifighamy 
in  re  the  Birmingham  New  Library^  10  Q.  B.  Rep.  868 ;  s.  c.  18  Law 
J.  Rep.  (n.  s.)  M.  C.  89,  lay  down  the  principle  on  which  the  act 
should  be  construed ;  and  tested  by  that  principle,  this  society  ought 
to  be  exempt  It  is  not  against  the  statute  that  the  profit  may  be 
made  in  the  course  of  the  carrying  out  the  purposes  allowea  by 
tbe  act 

ILord  Campbell^  C.  J.     Would  not  that  be  a  bonus  ?] 

Not  unless  it  is  divided  among  the  members.  Here  all  is  to  be  ex- 
pended for  the  purposes  of  literature,  science,  and  the  fine  arts. 

[Lord  Campbell,  C.  J.  The  society  might  expend  the  money  in 
buying  pictures. 

Wightman,  J.     And  by  the  rules,  the  artists  may  be  members.] 

If  so,  that  might  be  substantially  a  bonus  to  them,  and  not  for  tbe 
purposes  of  literature,  science,  or  the  fine  arts.  But  there  is  an  express 
rule  of  the  society  against  any  bonus  being  made  among  the  mem- 
bers. They  referred  abo  to  The  Queen  v.  Pocockj  8  Q.  B.  Rep, 
729 ;  s.  c- 15  Law  J.  Rep.  (n.  s.)  AL  C.  132, 


Digitized  by 


Google 


330     COURT  OF  QUEEN'S  BENCH,  1850-51. 

Regina  v.  The  Oreneen  of  Manchester. 

Pashley  and  Wheeler^  contra.  The  sooiety  must,  as  laid  down  in 
Purvis  V.  Traill^  in  its  foundation  and  objects  be  solely  for  the  pur- 
poses of  science,  literature,  or  the  fine  arts ;  and  if  they  may  use  the 
building  for  any  other  purpose,  they  are  not  exempt  Consistently 
with  the  settlement  deed,  as  stated  in  the  case,  there  may  be  lectures 
and  discussions  in  the  institution  on  natural  history,  and  on  purely 
mechanical  art,  on  matters  connected  with  what  is  termed  the  "  use- 
ful arts ; "  and  it  never  was  intended  by  the  legislature  that  the  ex- 
emption should  apply  to  such  matters.  Any  branch  of  education 
too,  religious  or  secular,  would  be  "  consistent  with  the  general  pur- 
poses ol  the  institution." 

{Lord  Campbelly  C.  J.  Elementary  education  seems  to  have  been 
the  purpose  contemplated.] 

The  case  of  The  Queen  v.  Pocock  strongly  applies,  and  shows  that 
no  exemption  can  be  claimed  in  that  respect  There  is  nothing  to 
limit  the  arts  for  the  promotion  of  which  the  society  is  established  to 
"the  fine  arts."  Every  thing  fallinc^  under  the  h^ui  "liberal  arts" 
would  be  included.  Then,  secondly,  the  society  have  a  beneficial 
occupation  of  the  institution  which  disentitles  them  to  the  exemption. 
The  deed  of  settlement  authorizes  the  leasing  of  part  of  the  premisesi 
so  that  the  society  might  themselves  occupy  three  days  of  the  week, 
and  let  for  their  benefit  other  three  days. 

[Lord  Campbellj  C.  J.  That  would  not  be  a  leasing  of  part,  within 
the  ordinary  meaning  of  the  power  given  by  the  deed.] 

The  case  of  Purvis  v.  Traill  decides  that  the  occupation  should 
be  in  strict  conformity  with  the  purposes  within  the  act,  for  which 
the  society  is  constituted ;  and  can  it  be  said  that  the  sale  of  pictures 
is  one  of  such  purposes  ? . 

[Lord  Campbell^  C.  J.  The  money  so  made  may  be  said  to  be  for 
the  promotion  of  the  fine  arts.] 

It  may,  but  that  should  have  been  shown. 

[Lord  Campbeliy  C.  J.  The  primary  object  seems  to  be  the  pro- 
moting of  the  fine  arts^] 

The  occupation  may  be  beneficial,  although  the  money  goes  into 
the  general  funds  of  the  society.  Tlie  Queen  v.  TJie  Baptist  Mission' 
art/  Society,  10  Q.  B.  Rep.  884 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  M.  C.  194. 

[Lord  Campbell^  C.  J.  That  is  a  totally  different  case  from  the 
present,  and  under  another  act  of  Parliament] 

The  principle  of  exemption  is  a  benefit  to  tne  public,  equivalent  to 
the  amount  of  the  rate,  but  here  the  society  may  be  carried  on  for  the 
ultimate  private  advantage  of  the  members.  The  deed,  in  effect,  pro- 
vides for  what  may  be  called  a  deferred  bonus  or  dividend,  which  is 
to  go  on  accumulating  during  the  existence  of  the  society,  and  to  be 
paid  after  dissolution  according  to  a  mode  of  division  ascertained  at 
the  time  of  dissolution.  Further,  a  powef  to  alter  the  rules  of  the 
society  is  retained,  (Re  parte  the  Overseers  of  Birmingham,)  and  that 
is  inconsistent  with  the  act 

[Coleridge J  J.  What  the  act  provides  is,  that  the  society  "may 
not"  by  its  laWs  make  any  dividend,  &c.  That  regulation  may  be 
repealed] 
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The  reserving  of  the  power  is  contrary  to  the  act 

Cur.  adv.  vuU. 
The  judgment  of  the  court  ^  was  now  delivered  by 

Lord  Campbell,  C.  J.  We  are  of  opinion  that  this  case  cannot 
be  distinguished  from  T%e  Birmingham  Library  Ckise^  the  authority 
of  which  was  not  disputed  on  the  part  of  the  respondents.  The 
Royal  Manchester  Institution  appears  to  us  to  be  established  exclu- 
sively for  purposes  of  science,  literature,  and  the  fine  arts ;  it  is  sup- 
ported wholly  or  in  part  by  annual  voluntary  contributions,  and  by 
its  laws  it  may  not  while  it  subsists  make  any  dividend,  giift,  or  di- 
vision, or  bonus  in  money,  unto  or  between  any  of  its  members.  The 
members  seem  to  have  in  view  sincerely  and  disinterestedly  what 
they  profess,  and  not  to  have  for  their  chief  object  their  own  recreation 
and  amusement  The  building  was  erected  from  funds  subscribed 
by  shareholders,  and  it  is  vested  in  trustees,  upon  trust  to  permit  it 
to  be  used  for  the  purposes  of  literature,  science,  and  the  fine  arts. 
Lectures  are  given  there  upon  literary  and  scientific  subjects,  to  which 
officers  in  the  army,  literary  and  scientific  artists,  and  other  strangers 
are  admitted  gratuitously  on  application  to  the  council.  Any  of  the 
lectures  which  are  not  given  gratuitously  are  paid  for  by  the  society. 
At  the  conversazioni^  soiriesy  and  other  meetings,  literary  and  scien- 
tific papers  are  read,  the  person  who  reads  a  paper  having  the  power 
to  invite  twenty  friends,  and  the  leading  literary  and  scientific  persons 
in  the  neighborhood  having  free  admission.  Rooms  in  the  institution 
are  devoted  to  the  exhibition  of  paintings,  and  artists  are  assbted 
in  the  sale  of  their  works  without  any  view  to  profit  on  the  part  of 
the  society.  There  is  likewise  a  museum  for  antiquities  and  specimens 
of  natural  history.  The  expense  is  chiefly  defrayed  by  the  subscrip- 
tion of  the  members.  This  being  prima  facie  a  society  within  the 
scope  of  the  act  of  Parliament,  we  have  to  examine  the  objections 
made  to  the  exemption  claimed.  The  first  is  founded  on  a  power 
vested  in  the  trustees  to  let  off  any  part  of  the  building  not  required 
for  the  uses  of  the  society.  A  part  is  let  ofiT  to  tenants,  but  for  this 
part  the  exemption  is  not  claimed,  and  the  tenants  are  rated.  The 
Greenwich  case,  {Purvis  v.  Traill^)  therefore,  does  not  apply,  for  there 
the  premises  for  which  the  exemption  was  claimed  were  let  at  a  profit, 
for  the  exhibition  of  dwarfs  and  wild  Indians.  The  case  here  finds 
that  "  the  rents  received  from  the  tenants  form  part  of  and  are  ap- 
plied as  the  general  funds  of  the  society." 

Another  objection  is  made  upon  the  fact,  that  when  paintings 
coming  from  a  distance  are  sold  at  the  exhibition,  the  society  deducts 
6L  per  cent  on  the  price,  which  is  represented  as  a  commission,  and 
evidence  of  carrying  on  a  trade  for  profit  But  the  case  finds  that 
the  society  pays  the  carriage  of  these  paintings,  and  that  this  per- 
centage is  applied,  but  does  not  suffice  to  defray  the  expense  of  the 
carriage.  No  deduction  is  made  firom  the  price  of  paintings  exhibited 
by  resident  artists.  The  arrangement  complained  of,  therefore,  is 
evidently  made  with  a  view  to  the  encouragement  of  the  fine  arts. 

^  Lord  Campbell,  C.  J.,  Colxridok  and  Wiohtmah,  JJ. 
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The  next  objection  arises  from  an  expression  in  the  trast  deed,  that 
the  building  is  to  be  used  for  the.  exhibition  of  works  of  art,  &c^  for 
the  delivery  of  lectures  on  subjects  of  science,  literature,  or  the  arts, 
^<and  otherwise  for  the  imparting  and  difiiising  of  education  and 
knowledge."  It  is  argued  that  this  would  authorize  any  system  of 
religious  or  secular  education,  which,  on  the  authority  of  jTie  Queen  v. 
Poeockj  cannot  be  considered  as  coming  within  the  scope  of  6  &  7 
Vict  c.  36.  The  education  and  knowledge  here  mentioned  might 
have  beeti  fairly  inferred  to  be  such  as  is  to  be  communicated  by 
lectures,  the  exhibition  of  paintings,  and  other  methods  of  the  same 
nature;  but  to  remove  all  doubt  upon  the  subject,  the  words  are 
added,  "consistent  with  the  general  purposes  of  the  said  institution." 
We  do  not  think  that  a  school  for  elementary  education,  or  for  Bible 
reading,  or  for  training  teachers,  would  be  consistent  with  these 
purposes. 

It  is  then  said  that  this  is  a  society  for  profit,  because  strangers  are 
admitted  to  the  exhibition  of  paintings,  &c.,  on  paying  a  smaU  fee  at 
the  door ;  but  the  money  thus  received  is  applied  to  the  purposes  of 
the  society,  and  may  be  considered  as  the  voluntary  contribution 
of  the  visitors,  who  for  the  time  are  admitted  to  the  privilege  of 
members. 

Lastly  comes  the  objection,  that  by  the  deed  of  settlement  it  is 
expressly  declared  that  upon  a  dissolution  of  the  society,  the  property 
belonging  to  it  is  to  be  sold,  and  the  proceeds,  after  payment  of 
debts,  are  to  be  divided  among  the  members.  This  is  not  against 
any  positive  prohibition  in  the  statute,  but  the  respondents'  counsd 
suggest  that  it  miffht  enable  the  members  to  accumulate  a  large 
capital,  and  to  divide  it  amons;  themselves,  increased  by  the  saving 
of  the  poor  rates.  The  deed  of  settlement,  however,  only  expresses  a 
power  which  would  impliedly  belong  to  the  trustees  and  the  mem- 
bers, and  which  was  relied  upon  in  the  Birmingham  Case.  Lord 
Denman,  delivering  the  judgment  of  the  court,  there  says,  "  No  law  of 
the  society  can  prevent  its  dissolution  and  a  consequent  division  of  the 
common  stock.  This  sort  of  division  the  legislature  did  not  intend 
to  prevent"  K  any  such  scheme  of  accumulatioa  as  is  suggested 
could  be  proved  to  have  been  laid,  then  the  society  would  not  be 
"  established  exclusively  for  purposes  of  science,  literature,  or  the  fine 
arts ; "  but  here  there  is  no  reason  to  suppose  that  any  view  of  profit 
is  entertained,  and,  therefore,  the  ultimate  right  to  a  dividend,  after 
the  society  is  dissolved,  is  no  answer  to  the  cUim  of  exemption  while 
the  society  exists  and  honestly  pursues  the  laudable  objects  for  which 
it  was  instituted. 

Upon  the  whole  case,  we  are  of  opinion  that  the  recorder  decided 
properly  in  amending  the  rate,  by  striking  out  the  assessment  upon 
this  society,  and  that  the  rule  for  quashing  the  order  of  sessions  ought 
to  be  discharged.  Qrder  of  sessions  confirmed.' 

1  See  the  next  case. 


Digitized  by 


Google 


COURT  OF   QUEEN'S  BENCH,  1860^L  323 

BeginA  v.  Bruidt  &  otfaen. 


Regina  t;.  Brandt  &  others.^ 
Hilary  Term,  Jaouary  S8,  1861. 

Rate — lAdbUUy  to  Poor  Boies  —  Manchester  Concert  Hall  Society 
—  Purposes  of  the  Fine  Arts  —  ^  Sf  7  YicU  c.  36—  Concerts  and 
Musical  Entertainments  —  Primary  Object  of  Society — Musical 
Club  for  Amusement  of  Members. 

The  Mapchester  Concert  Hall  was  built  bj  a  society,  partly  fifom  fonds  subscribed  by  eighty 
individuals  who  were  amon^  its  first  subscribers,  and  was  held  in  trust  to  pay  off  that 
amount,  and  subject  thereto  in  trust  for  the  society.  The  number  of  subscribers  of  five 
guineas  each  annually  to  the  society  was  six  hundred,  and  besides  these  there  was  another 
class  called  oaiast  members,  who  paid  an  annual  subscription  of  two  guineas  and  a  half 
each,  and  all  were  admitted  by  ballot  The  annual  subscriptions,  amounting  to  about 
3,000/^  went  to  pay  off  the  above  debt  and  interest,  and  to  meet  the  current  expenses  of 
fumishinfl;  the  Concert  Hall,  and  supporting  the  society  g^erally.  The  Concert  Hall  was 
used  by  the  society  for  concerts  and  mnsicu  entertainments,  open  to  subscribers,  and  par- 
ties admitted  by  tickets  to  subscribers,  at  which  music  of  a  high  class  was  generally  prac- 
tised and  performed,  and  for  the  general  business  of  the  society,  except  on  one  occasion, 
in  1848,  when  the  use  of  the  hall  was  given  gratuitously  by  the  society  for  the  charitable 
purpose  of  a  public  concert,  on  behalf  of  the  funds  of  the  Manchester  Boyal  Infirmary. 
Each  subscriber  was  entitled  to  tickets  of  admission  to  every  public  and  private  concert, 
which  were  transferable  to  ladies  generally,  and  to  gentlemen  and  ^uost  subscribers,  sid>- 
ject  to  certain  restrictions.  Each  subscriber  might  also  give  orders  for  the  admission  of 
four  persons  to  the  private  or  undress  concerts.  The  qmti  subscribers  were  each  entitled 
to  aamission,  without  ticket,  to  the  private  or  undress  concerts.  Most  of  the  vocal  and  in- 
strumental performers  were  paid  out  of  the  amount  subscribed,  which  was  also  expended 
in  the  purchase  of  music  for  the  society's  use.  A  highly  skilled  professor  of  music  was 
induced  to  settle  and  remain  in  Manchester,  solely  beotuse  of  the  existence  of  the  society, 
the  tendency  of  which  had  been  to  promote  and  improve  the  science  and  practice  of  music 
in  Manchester  and  the  neighborhood.  No  dividend  or  bonus  in  money  had  ever  been 
made  to  any  of  the  members,  and  the  rules  of  the  socie^  provided  that  in  the  event  of  a 
dissolution,  the  fands,  after  payment  of  all  debts,  should  be  applied  to  the  promotion  and 
encouragement  of  music :  — 

Udd^  that  the  society  could  be  regarded  onlv  as  a  musical  dub,  the  primary  object  of  which 
was  the  gratification  and  amusement  of  the  members  and  their  families,  and  therefore  not 
entitled  to  an  exemption  from  poor  rates,  as  a  society  instituted  for  the  purposes  of  the 
fine  arts  exclusively,  within  the  6  &  7  Vict.  c.  36 :  — 

HMt  also,  that  had  the  socie^  been  otherwise  entitled  to  the  exemption,  the  aocidental  use 
of  the  hall  for  the  benefit  of  the  Infirmary,  in  1848,  Would  not  have  affected  the  right  of 
exemption. 

This  was  an  appeal  against  a  rate  made  and  assessed  for  the  relief 
of  the  poor,  and  for  other  purposes  relating  to  the  poor  of  the  town- 
ship of  Manchester,  in  which  the  appellants  were  rated  as  occupiers 
of  a  building  called  the  Concert  Hall.  Upon  the  hearing  of  the  ap- 
peal  before  the  recorder  of  the  borough  of  Manchester,  it  was  ordered 
that  the  rate  should  stand  confirmed,  subject  to  the  opinion  of  the 
Ck>urt  of  Queen's  Bench,  on  the  followinc^  case :  — 

After  setting  out  that  part  of  the  rate  which  affected  the  appellants, 
the  case  stated  that  the  building  in  the  rate  mentioned  was  called 
the  Manchester  Concert  Hall,  and  was  bmlt  by  a  society  called  the 
Manchester  Concert  Hall  Society,  partly  from  funds  subscribed  by 
about  eighty  individuab,  who  were  among  the  first  subscribers  to  the 
society  or  institution,  who  held  in  trust  to  secure  to  the  above  parties 

1  90  Uw  J.  Rep.  (n.  i.)  M.  C.  119.    15  Jur.  933. 
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the  money  so  advanced  and  interest,  and  subject  to  that  in  trust  for 
the  said  society.  The  money  so  advanced  was  originally  8000^  The 
society  was  composed  of  six  hundred  subscribers,  comprising  a  peer 
of  the  realm,  clergymen,  baronets,  members  of  Parliament,  magis- 
trates, barristers  at  law,  doctors  of  medicine,  and  other  professional 
men,  bankers  and  merchants,  who  were  admitted  by  ballot,  and  re- 
spectively paid  an  annual  subscription  of  five  guineas ;  and  of  gwm 
subscribers,  who  were  also  admitted  by  ballot,  and  respectively  paid 
an  annual  subscription  of  2L  12s.  6(L  The  society  was  wholly  sup- 
ported by  those  annual  subscriptions.  The  rules  of  the  society  ^  and 
the  deed  declaring  the  trusts  ot  the  Concert  Hall  weK  to  form  a  part 
of  the  case. 

1  The  following  are  the  more  material  rules :  — 

Rale  1.  The  purpose  of  this  institution  is  and  shall  be  exclusively  the  promotion 
of  the  science  or  art  of  music  within  the  town  of  Manchester,  by  the  giving  of  con- 
certs or  other  musical  performances  at  the  Concert  Hall  now  belonging  to  the  institu- 
tion, or  at  such  other  place  within  the  township  of  Manchester  as  may  oe  provided  for 
the  purpose,  pursuant  to  the  rules  of  the  institution ;  the  performances  to  be  open  to 
the  subscribers  to  or  members  of  the  institution,  and  to  ladies  or  strangers  introduced 
hj  them  or  otherwise,  as  the  committee  of  mana^ment  from  time  to  time  shall  direct, 
within  the  restrictions  of  the  rules  of  the  institution,  and  the  institution  to  be  supported 
whoUv  bv  the  annuid  voluntajy  contributions  of  its  subscribers  or  roembefs. 

Rule  fi  The  number  of  subscribeFS  to  be  limited  to  600,  and  each  of  them  shall 
be  entitled  to  two  tickets,  one  for  his  own  admission  and  the  other  transferable  to 
ladies  or  strangers,  and  in  the  event  of  a  subscriber  not  uaing  a  ticket,  the  same  to  be 
transferable  in  like  manner. 

Rule  5.  The  management  of  th^  institution  to  be  vested  in  the  committee  of  twelve 
subscribers,  who  shall  have  the  control  of  the  funds,  the  arranffement  of  the  rooBis, 
and  all  other  afiairs  of  the  institution  not  immediately  connected  with  the  orchestra ; 
and  as  to  the  management  of  the  orchestra,  the  engagement  of  performers,  the  selectioo 
of  music,  and  all  other  matters  connected  with  Uie  musical  department,  (except  the 
number  of  the  concerts  to  be  given  in  any  year,)  the  same  shall  be  under  the  exclusive 
control  of  the  musical  directors. 

Rule  13.  Any  person  wishing  to  become  a  subscriber  must  be  proposed  in  writing 
by  two  subscribers  not  members  of  the  committee ;  and  no  person  shall  be  voted  or 
balloted  for,  unless  his  or  her  name  shall  have  been  entered  m  the  book  of  candidates 
one  month  at  least  before  the  day  of  election,  and  no  candidate  shall  be  admitted 
unless  there  be  two  thirds  of  the  votes  or  balls  in  his  or  her  favor. 

Rule  14  Candidates  whose  names  shall  have  been  on  the  list  for  admission  as  sub- 
scribers for  one  month,  may  be  voted  or  balloted  for  as  quasi  subscribers,  and  if  ap- 
proved, may,  on  the  payment  of  an  annual  sum  of  two  guineas  and  a  hal4  payable  m 
advance  on,  &c.,  be  deemed  admissible  by  a  subscriber's  ticket  to  the  public  conceits, 
aiid  without  further  order  to  the  private  concerts,  until  such  time  as  thev  shall  in  rotsr 
tion  be  eligible  as  ordinary  subscribers,  but  they  shall  not  be  entitled  to  any  odier 
privilege  as  members  of  the  institution. 

Rule  23.  The  institution  may  be  dissolved,  provided  a  resolution  to  that  effect  shall 
be  agreed  upon  by  a  special  general  meeting  of  the  subscribers,  at  which  one  third 
in  number  of  the  subscribers  for  the  time  being  shall  be  present,  and  at  which  two 
thirds  in  number,  at  least,  of  the  subscribers  actually  present  shall  agree  to  the 
resolution. 

Rule  24.  All  the  funds  and  moneys  of  the  institution  shall,  during  the  subsistence 
thereof,  be  applied  by,  or  by  the  direction  o(  the  committee,  in  paying  the  debts  and 
demands  for  the  time  being  owing  by  the  institution,  and  carrying  out  the  purposes 
thereof,  as  defined  in  Rule  1,  in  such  manner  as  the  committee  may  think  proper ;  and 
in  the  event  of  the  dissolution  of  the  institution,  then,  after  payment  of  ail  debts  and 
demands  then  owing  by  the  institution,  the  remaining  fundSi  and  moneys  thereof^  if 
any,  shall  be  paid  or  applied  by,  or  by  the  direction  off  the  committee,  to  such  persooi 
and  in  such  manner  as  the  committee  for  the  time  being  may  think  fit  for  the  promotion 
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The  existing  mortgage  debt  was  6000/.  only,  the  original  debt 
having  been  reduced  by  payments  made  out  of  the  subscriptions. 
Interest  on  such  debt,  at  the  rate  of  51.  per  cent,  was  also  paid  out 
of  the  annual  subscriptions  to  the  parties  who  advanced  the  moneys, 
or  their  representatives ;  but  such  parties  had  no  benefit  or  superiority 
over  the  subscribers,  and  simply  received  the  interest  on  their  moneys. 
The  society  had  in  their  building  an  organ,  which  cost  about  500/., 
also  two  ornamental  looking-glasses  let  into  the  pannelling  of  the 
room,  which  cost  about  200/.;  also  chairs,  cushions,  and  other  furniture, 
all  paid  for  out  of  the  funds  of  the  society.  The  annual  subscriptions 
amounted  to  upwards  of  3000/.,  and  the  chief  rent  and  cost  of  repairs 
of  the  building  and  additional  furniture  were  paid  out  of  the  same 
fund.  The  debt  had  been  reduced  from  time  to  time,  and  would  be 
so  until  paid  off,  by  payments  out  of  the  funds  of  the  society,  of  sums 
of  money  among  the  lenders,  all  of  whom  were  subscribers  to  or 
members  of  the  society,  but  some  had  ceased  to  be  so.  The  number 
of  members  or  subscribers  being  limited,  persons  desirous  of  being 
subscribers,  and  who  were  on  the  list  of  candidates,  had  to  wait  until 
vacancies  occurred,  and  persons'  names  had  been  down  for  several 
years  before  they  were  elected  members.  Any  member  or  subscriber 
might,  of  his  own  free  will  and  pleasure,  cease  to  be  a  subscriber  or 
member. 

The  building  was  used  by  the  society  for  the  giving  of  concerts 
and  musical  entertainments  toThe  subscribers,  and  parties  were  ad- 
mitted by  tickets  issued  to  subscribers.  It  was  also  used  for  general 
meetings  of  subscribers,  at  which  the  financial  business  was  trans- 
acted, and  for  the  meeting  of  the  members  of  the  different  committees; 
of  the  society.  Each  subscriber  was  entitled  to  receive  two  tickets 
for  admission  to  each  public  or  dress  concert,  which  tickets  were 
transferable  to  ladies  generally,  and  to  gentlemen  who  did  not  reside 
within  six  miles  of  Manchester,  and  to  the  quasi  subscribers,  who  had 
no  ticket  issued  to  them.  Of  the  public  or  dress  concerts  there  werv 
about  seven  annually.  Each  subscriber  and  quasi  subscriber  was  also 
entitled  to  admission  for  himself,  without  ticket,  to  each  private  or  un- 
dress concert,  and  each  subscriber  might  ffive  orders  for  the  admission 
of  four  persons  to  each  undress  concert,  of  which  there  were  about  six 
in  the  year.  Most  of  the  vocal  and  instrumental  performers  were  paid 
out  of  the  funds  raised  by  the  said  subscription ;  and  the  expenditure 
annually  on  that  account  was  upwards  of  2000/.  Printed  and  written 
music  was  also  purchased  for  the  use  of  the  society  out  of  the  funds. 
The  music  performed  and  practised  at  Concert  Hall  was,  generally 
speaking,  of  a  high  class,  and  there  was  no  other  society  in  Manches- 
ter where  music  of  a  high  class  was  performed.  It  had  tended  to  the 
promotion  of  music  in  the  town  and  neighborhood  of  Manchester,  and 
had  decidedly  improved  the  science  and  practice  of  music.     The  soci- 

and  encouragement  of  music  wjtbin  the  town  of  Manchester ;  but  no  dividend,  ffifl,  di- 
vision, or  bonus  in  money  shall  at  any  time  or  under  any  circumstances  be  made  unto 
or  between  the  subscribers  to  or  members  of  the  institution,  or  any  of  them. 

The  26th  rule  provided  specially  for  the  alteration  of,  or  addition  to,  the  rules  from 
time  to  time. 

VOL.  in.  28 
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ety  spent  considerable  sums  of  money  among  professors  of  music  and 
musicians.  A  professor  of  music,  highly  skilled  therein,  had  been  in- 
duced by  the  society  to  come  from  the  metropolis  and  settle  in  Man- 
chester, and  he  would  not  remain  were  the  society  discontinued  The 
society  had  no  other  place  of  meeting  than  the  said  building.  One 
concert  was  held  in  the  building  in  December,  1848,  for  the  benefit  of 
the  Manchester  Royal  Infirmary,  to  which  the  public  generaUy  were 
admitted  by  tickets  issued  by  the  oflScers  of  the  infirmary,  and  the  sum 
raised  by  the  sale  of  such  tickets  amounted  to  upwards  of  1000/.  No 
portion  of  that  sum  had  been  received  by  or  come  into  the  hands  or 
power  of  the  subscribers  to  the  Concert  Hall,  or  their  directors  or  treas- 
urer, the  use  of  the  building  having  been  allowed  gratuitously  by  the 
directors  for  the  benefit  orthe  charity.  It  did  not  appear  that  any 
dividend,  gift,  division,  or  bonus  in  money  had  ever  been  made  to  or 
between  any  of  the  society  unless  as  aforesaid. 

The  due  making,  signing,  allowing,  and  publishing  of  the  rate,  and 
its  regularity  in  other  respects,  were  admitted.  It  was  also  admitted 
that  the  formal  requisitions  required  by  the  6  &  7  Vict  c.  36,  s.  2, 3, 
for  entitling  a  society  to  the  benefit  of  the  said  act,  had  been  duly 
cxjmplied  with  in  respect  of  the  building  and  the  society,  and  thie 
laws,  rules,  and  regulations  for  the  management  thereof. 

The  recorder  was  of  opinion  that  the  society  came  within  the  ex- 
emption of  the  above  act,  but  that  mey  were  liable  to  be  rated,  inas- 
much as  the  building  had  been  used  for  the  concert  in  December,  1848, 
and  accordingly  confirmed  the  rate.  If  the  Court  of  Queen's  Bench 
was  of  opinion  that  the  appellajits  ought  to  be  rated  in  respect  of  the 
building,  the  rate  was  to  be  confirmed,  but  if  of  a  contrary  opinion, 
the  rate  was  to  be  amended,  by  striking  out  that  part  in  which  the 
appellants  were  so  rated. 

Pashley  and  Wheeler^  (January  18,)  in  support  of  the  order  of  sessions. 
The  rate  in  this  case  was  properly  made.  The  society  was  clearly  not 
established  exclusively  for  the  purposes  of  science  or  literature.  Nor 
can  it  be  said  to  be  exclusively  for  the  purposes  of  the  fine  arts.  The 
constitution  of  the  society,  and  the  rules  by  which  it  is  managed,  all 
show  that  the  entertainment  and  amusement  of  its  members,  by 
means  of  good  concerts,  and  a  full  audience,  was  the  real  object  in- 
tended to  be  secured.  If  this  society  were  entitled  to  exemption,  the 
opera  house,  or  any  other  theatre  used  for  the  purposes  of  musical 
entertainments,  might  equally  claim  an  exemption.  The  act  was 
intended  to  protect  societies  of  this  nature,  only  when  they  had  for 
their  primary  object  the  promotion  of  the  fine  arts.  Here,  too,  there 
was  a  profitable  occupation  of  the  building  for  purposes  other  than 
that  allowed  by  the  act.  There  is  manifestly  a  sale  of  tickets  by  the 
members  of  the  society  as  a  body ;  and,  although  the  proceeds  go  into 
the  funds  of  the  society,  still  it  is  for  their  profit  Consistently,  also, 
mth  the  rules,  the  members  individually  may  derive  a  profit  from  the 
sale  of  the  tickets  allotted  to  each.  ' 

[Lord  Campbell^  C.  J.    By  the  24th  rule,  the  subscribers  cmt  mem- 
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bers  can  never  derive  any  personal  pecuniary  advantage  from  the 
concern.] 

But  that  rule  may  be  altered  just  before  a  dissolution,  the  society 
ill  the  mean  time  being  allowed  to  go  on  profitably  accumulating 
funds.  The  case  of  Purvis  v.  Traill^  3  Exch.  Rep.  344 ;  s.  c.  18  Law 
J.  Rep.  (n.  s.)  M.  C.  57,  applies  much  more  strongly  here  than  in  The 
Royal  Manchester  Institution  Case,  20  Law  J.  Rep.  (n.  s.)  113,  ante,  p.  314, 

Crompton  and  Cleasby,  contra.  The  latter  part  of  the  recorder's 
decision  is  wrong.  Music  is  clearly  within  the  definition  of  the  fine 
arts;  and  as  here  every  concert  promoted  the  taste  for  music,  and  in 
that  respect  tended  to  the  public  benefit,  this  society  must  be  consid- 
ered as  coming  within  the  scope  and  intent  of  the  act.  The  amuse- 
ment of  the  members  was  not  its  sole  object,  but  the  cultivation  of 
music  generally ;  and  to  that  purpose  the  whole  of  the  society's  prop- 
erty is  made  applicable.  It  is  said  that  the  effect  of  the  rules  is  to 
preclude  the  society  from  the  benefit  of  the  exemption  in  the  act,  but 
the  general  object  of  the  society  could  hardly  have  been  carried  out  in 
any  other  way.  A  sale  of  their  tickets  by  the  members  of  the  society 
would  be  an  abuse  of  the  confidence  placed  in  them,  and  contrary  to 
the  intention  of  the  society's  rules.  It  is  even  expressly  provided  by 
the  34th  rule,  that,  in  the  event  of  a  dissolution,  the  available  funds, 
after  payment  of  debts,  shall  be  applied  entirely  for  the  promotion 
and  encouragement  of  music  within  the  town  of  Manchester.  The 
society's  substantial  and  bona  fide  object  was  the  promotion  of  music; 
and  that  being  so,  the  exemption  in  the  act  applies  to  the  building  in 
question.  Qu^,^  ^^,  ^^i^^ 

The  judgment  of  the  Court  ^  was  now  delivered  by 

LioRD  Campbell,  C.  J.  In  this  case  we  are  of  opinion  that  the 
Manchester  Concert  Hall  is  liable  to  be  rated  to  the  relief  of  the 
poor.  We  do  not  think  that  the  society  by  whom  it  is  occupied  can 
be  considered  as  "  established  exclusively  for  the  purposes  of  science, 
literature,  or  the  fine  arts."  We  do  not  doubt  that  music  is  one  of 
the  fine  arts ;  but  it  appears  to  us  that  the  principal  object  which  the 
members  have  in  view  is  their  own  amusement,  and  not  the  advance- 
ment of  the  art  from  which  that  amusement  arises. 

Let  us  see  the  history  and  nature  of  the  Institution,  as  detailed  in 
the  case  submitted  to  us.  The  Concert  Hall  was  built  at  an  expense 
of  8000/.  by  the  Manchester  Concert  Society,  the  money  being  bor- 
rowed for  that  purpose.  It  was  vested  in  trustees  to  secure  the  re- 
payment of  those  advances  with  interest,  and  subject  to  that,  in  trust 
for  the  society.  The  society  has  six  hundred  members,  consisting  of 
parliament  men,  baronets,  bankers,  magistrates,  barristers  at  law,  and 
the  wealthiest  inhabitants  of  Manchester,  with  a  peer  of  the  realm  at 
their  head.  The  members  are  admitted  by  ballot,  and  pay  an  annual 
subscription  of  five  guineas.  There  is  another  class  called  quasi 
members^  likewise  admitted  by  ballot,  who  pay  an  annual  subscription 

^  Lord  Campbell,  C.  J.,  Colbeidoe,  and  Wightman,  JJ. 
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of  two  guineas  and  a  half.  The  subscriptions,  after  paying  the  cur- 
rent expenses  of  the  institution,  go  to  keep  down  the  interest  on  the 
mortgage  debt,  and  to  pay  off  the  principal,  which  is  now  reduced  to 
60001.  Among  the  expenses  are  the  purchase  of  an  organ  for  500/^ 
the  purchase  of  ornamental  mirrors  which  cost  200/.,  and  the  pur- 
chase of  other  furniture,  seemingly  of  a  very  luxurious  description. 
The  annual  subscriptions  exceed  3000/.  The  society  is  in  high 
repute,  and  eagerly  sought  after,  so  that,  the  members  being  limit^, 
candidates  are  obliged  to  wait  for  years  before  they  can  be  balloted 
for.  The  building  is  used  for  the  giving  of  concerts  to  the  subscribers, 
and  parties  admitted  by  tickets  issued  to  the  subscribers.  The  con- 
certs are  divided  into  "dress  concerts"  and  "undress  concerts,"  which 
are  respectively  subject  to  various  regulations,  particularly  defining 
the  class  of  ladies  to  whom  the  tickets  shall  be  transferable,  and  the 
privileges  of  the  qi/asi  Subscribers.  Most  of  the  vocal  and  instra- 
mental  performers  are  paid  out  of  the  funds  of  the  society,  while 
some  of  the  members  appear  to  perform  gratuitously. 

We  are  to  determine  whether  this  be  a  society  which  the  legisla- 
ture intended  to  exempt  from  the  payment  of  poor  rates,  not  injuring 
by  the  exemption  those  paupers  who  receive  parochial  relief,  but  laying 
an  additional  burden  upon  the  class  immediately  above  them.  If  such 
be  the  declared  intention  of  the  legislature,  we  are  bound  to  give  it 
effect  But,  though  the  object  of  this  society  be  very  innocent  and  very 
laudable,  and  the  art  of  music  is  encouraged  by  their  devotion  to  it, 
we  can  only  regard  them  as  a  club  of  six  hundred  gentlemen,  who 
are  associated  for  the  amusement  of  themselves  and  their  families. 
In  considering  whether  any  society  is  entitled  to  the  exemption  under 
the  act,  we  must  see  whether  the  promotion  of  science,  literature,  or 
the  fine  arts  be  the  primary  object  of  the  members.  If  it  be,  they 
would  be  entitled  to  the  exemption,  although  they  may  incidentally 
enjoy  the  pleasure  which  arises  from  intellectual  and  refined  pursuits. 
But  where  their  own  amusement  is  their  primary  object,  we  think  it 
was  not  intended  to  give  them  any  such  premium  as  a  virtual  rate 
upon  the  inhabitants  of  the  parish  in  which  their  place  of  meeting 
happens  to  stand.  It  is  certainly  found  by  the  sessions  that  a  taste 
for  music  has  been  promoted  in  Manchester  by  this  society ;  nay, 
"  that  a  professor  of  music,  highly  skilled  therein,  has  been  induced 
by  this  society  to  come  from  the  metropolis  and  settle  in  Manchester, 
who  would  not  remain  there  if  the  society  were  discontinued."  We 
trust  that  the  society  may  long  flourish,  paying  its  poor  rates.  At 
any  rate,  we  cannot  distinguish  this  from  any  other  public  amuse- 
ment conducted  in  a  great  town  by  subscription.  If  a  theatre  were 
established  on  the  same  footing,  it  would  have  an  equal  claim  to 
exemption,  and  the  same  argument  might  be  urged  in  favor  of  a 
subscription  ball-room.  In  the  Greek  mythology  there  was  a  rouse 
of  dancing  as  well  as  of  music. 

We  look  upon  this  institution  as  totally  different  from  the  "  Bir- 
mingham Library  "  or  the  "  Manchester  Institution,"  where  the  mem- 
bers, not  with  a  view  to  their  own  gratification,  but  to  the  good  of 
others,  by  cultivating  in  them  a  taste  for  literature,  science,  and  the 
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fine  arts,  subscribe  money  and  contribute  their  personal  trouble  ;  and 
may  therefore  be  fairly  Supposed  to  be  objects  of  the  special  favor  of 
the  legislature  at  the  cost  of  their  fellow-parishioners. 

Had  this  musical  club  been  otherwise  entitled  to  the  exemption 
claimed,  we  should  not  have  thought  that  it  was  disentitled  by  the 
accidental  use  of  its  rooms  on  one  occasion  in  the  year  1848,  for  a 
purpose  of  pure  charity ;  but  we  think  that,  on  broader  grounds,  the 
recorder  ought  to  have  held  that  the  rate  was  properly  imposed ;  so 
that,  although  we  differ  from  him  in  his  ratio  decidendi^  we  confirm 
his  decision,  and  the  rule  for  quashing  the  order  of  sessions  will  still 
be  discharged.  Order  of  sessions  -confirrmd.'^ 


Reoina   r.   The    London,  Brighton,  and  South  Coast  Railway 

Company.* 

Reoina  v.  The  South-eastern  Railway  Company.* 

Regina  v.  The  Midland  Railway  Compan Y.- 
Hilary Vacation,  February  S2,  1851. 

Poor  Rate  —  Railway  Company  —  Principle  of  Assessment  —  Paro- 
chial Earnings  —  Mode  of  ascertaining  ratable  Value  —  Deductions 
—  Depreciation  of  Permanent  Way — Agreement  for  exchanging 
Toll —  Date  at  which  ratable  Value  is  to  be  calculated. 

The  legal  principle  of  rating  sanctioned  by  the  coorts  and  recognized  by  the  Parochial  As- 
sessments Act,  6  &  7  Will.  4,  c.  96,  is  applicable  to  all  cases  where  a  company  or  an  in- 
dividual  occupies  in  different  parishes  land  forming  one  entire  property ;  and  the  value 
whidi  the  land  occupied  in  each  parish  produces,  after  the  proper  allowances  have  been 
made,  is  that  upon  which  the  occupier  must  be  rated  in  each. 

The  occnpation  of  a  railway  company  does  not  in  its  broad  principles  differ  from  that  of  a 
canal  company ;  and  as  the  6  &  7  tV'ill.  4,  c.  96,  provides  but  one  rule,  and  is  intended  to 
secure  uniformity  of  rating,  the  same  principle  of  assessment  must  be  applied  to  both 
cases.  Therefore,  a  rate  is  to  be  imposed  upon  a  railway  company  upon  the  ordinary  prin- 
dple  of  ascertaining  the  actual  ratable  value  of  the  land  occupied  by  the  company  in  each 
ptmsh  through  which  it  parses,  by  the  rules  which  are  applicable  to  any  other  land  occupied 
by  other  bodies  or  persons  for  other  purposes. 

The  ratable  value  of  the  portion  of  railway  occupied  in  any  particular  parish  must  be  de- 
duced from  the  net  earnings  in  that  parish,  ascertamed  by  a  comparison  of  the  profits  and 
outgoings  arising  in  that  parish ;  and  not  by  treating  the  ratable  value,  however  constitut- 
ed, of  the  whole  lino  of  railway  as  entire,  and  dividing  it  among  the  several  parishes 
simply  according  to  the  distance  which  the  line  passes  through  eadi. 

In  ascertaining  the  ratable  value  of  a  portion  of  a  railway  in  any  parish,  the  amount  at 
which  the  company  is  rated  in  another  parish  cann«t  be  taken  into  consideration.  But 
any  expenses,  wherever  arising,  which  are  shown  to  be  necessary  for  keeping  the  heredita- 
ment in  the  parish  at  the  value  which  is  made  the  measure  of  the  assessment,  may  properly 
be  ti^en  into  consideration  in  arriving  at  that  value. 

There  is  no  insuperable  difficulty  in  applying  the  principle  of  parochial  earnings  to  the 

1  See  the  preceduig  case. 

9  20  Law  J.  Rep.  (w.  8.)  M.  a  124.    15Jar.372. 
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rating  of  railways,  as  companies  are  bonnd  to  afford  to  parish  officers  the  means  of  laying 
the  rate  fairly. 

A  railway  company  is  entitled  to  an  annual  deduction  from  the  ascertained  value  of  their 
occupation,  in  order  to  conntert'ail  the  depreciation  which  takes  place  in  the  value  of  the 
permanent  way,  and  to  maintain  it  in  a  state  to  command  the  supposed  rent,  according 
to  the  principle  upon  which  such  a  deduction  is  allowed  in  all  cases  of  property  of  a 
perishable  nature. 

Such  a  deduction  is  not  included  in  the  working  expenses  of  the  railway. 

The  company  will  not  be  disentitled  to  this  deduction,  because  no  annaal  charge  for  the  pur- 
pose as  meeting  the  depreciation  has,  in  fact,  been  made  on  their  receipts,  either  by  waj 
of  outlay  or  setting  apart  any  sum ;  although  such  a  course  ought  to  be  adopted  by  the 
company. 

Sembfe,  also,  that  whenever  the  time  arrives  for  actually  malung  the  restoration,  the  company 
will  be  estopped  from  claiming  more  than  the  annual,  amount  of  deduction  previously 
aUowcd  to  tnem. 

QtkFre^  whether  the  deduction  could  be  allowed  if  the  company  had  defrayed  such  ex- 
penses as  had  been  incurred  out  of  their  capital  instead  of  the  revenues. 

By  an  agreement  between  the  B.  Railway  Company  and  the  S.  Railway  Company,  the  traffic 
of  the  latter  passed  toll-free  over  a  certain  portion  of  the  line  of  the  former,  in  considera- 
tion of  the  traffic  of  the  former  passing  toll-free  over  a  certain  equal  portion  of  the  line  of 
the  latter.  A  portion  of  the  hne  of  the  B.  Railway,  affected  by  this  arrangement,  was 
within  the  respondent  parish ;  but  no  part  of  the  line  of  the  S.  Railway  was  within  that 
parish :  — 

JIddy  that  in  estimating  the  ratable  value  of  the  B.  Railway  wlihin  the  respondent  parish,  the 
value  of  the  tolls  which  would  have  been  received  in  respect  of  the  passage  of  the  traffic 
of  the  S.  Railway  Company  was  to  be  considered  as  rent  in  kind  earned  by  the  land,  but 
that  such  earnings  must  be  subject  to  exactly  the  same  deductions  as  if  they  had  been  re- 
ceived in  money,  and  therefore  the  B.  Company  were  entitled  to  deduct  the  value  of  the 
tolls  payable  by  them  in  respect  of  the  passage  of  the  traffic  over  an  equal  portion  of  the 
line  of  the  S.  Railway. 

Where  a  rate  made  in  November  was  based  on  the  last  published  half-yearly  accounts  of  die 
company  made  up  to  the  30th  of  June  preceding,  but  in  the  interval  between  June  and 
November  the  value  of  the  working  plant  of  the  company  had  greatly  increased,  the  com- 
pany were  held  to  be  entitled  to  have  their  deductions  calculated  upon  this  increaised  valoe, 
and  to  have  the  rate  amended  accordinglv,  the  sessions  upon  tne  appeal  having  been 
put  into  possession  of  the  state  of  facts  really  existing  when  the  rate  was  made. 

Parish  oncers  are  to  make  a  rate  upon  the  supposed  prospective  value  of  the  occupation 
ascertained  from  the  latest  evidence  in  their  pnower  as  to  antecedent  value ;  and  although 
thev  are  justified  in  rating  a  railway  company  upon  their  latest  published  accounts,  if  that 
is  the  latest  information  reasonably  procurable,  yet  if  a  new  state  of  accounts  is  commn- 
nicatcd  to  them  by  the  company  biefbre  they  make  the  rate,  they  ought  to  take  such  new 
state  of  circumstances  into  account  if  they  believe  it  to  be  true. 

Regina   V.   The    London,  Brighton,  and  South  Coast  Railway 

Company. 

On  appea]  by  the  London,  Brighton,  and  South  Coast  Railway 
Company  a^inst  a  jrate  made,  on  the  20th  of  November,  1847,  for 
the  relief  of  the  poor  of  the  parish  of  Croydon,  in  the  county  of 
Surrey,  whereby  the  company  were  rated  in  respect  of  so  much  of 
the  railway  and  land  as  lay  within  the  parish,  and  of  the  *  stations 
within  the  same  parish,  in  the  sum  of  21,360Z.,  the  sessions  amended 
the  rate  by  reducing  the  assessment  to  the  sum  of  15,765^,  subject  to 
the  opinion  of  this  court  on  the  following  case :  — 

The  London,  Brighton,  and  South  Coast  Railway  Company  was 
established  under  the  name  of  the  London  and  Brighton  Railway 
Company,  by  an  act  of  Parliament,  7  Will  4,  and  1  Vict  c.  119, 
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which  authorized  them  to  make  a  railway  to  commence  by  a  junction 
with  a  certain  then  intended  railway  called  the  London  and  Croydon 
Railway,  at  or  near  Sellhurst  Farm,  in  the  parish  of  Croydon,  and  to 
pass  thence  to  Brighton ;  and  also  to  make  certain  branch  railways 
therein  mentioned ;  that  is  to  say,  a  branch  railway  to  Shoreham, 
another  branch  railway  to  Newhaven,  and  another  branch  railway  to 
Lewes. 

Before  the  passing  of  that  act,  an  act  of  Parliament  had  been  ob- 
tained by  the  South-eastern  Railway  Company,  6  &  7  Will.  4,  c.  75, 
whereby  that  company  was  established  and  empowered  to  make  a  rail- 
way from  the  London  and  Croydon  Railway  to  Dover,  the  line  of 
which  last-mentioned  railway,  as  sanctioned  by  Parliament,  was  to 
pass  for  a  considerable  distance  in  a  direction  nearly  parallel  and  ap- 
proaching to  the  line  of  the  London  and  Brighton  Railway,  as  au- 
thorized by  the  first-mentioned  act  of  Parliament;  and  a  provision 
»was  introduced  in  the  first-mentioned  act,  (establishing  the  London 
and  Brighton  Railway  Company,)  that  if  the  South-eastern  Railway 
Company  should  within  two  years  obtain  powers  to  divert  their  rail- 
way, so  that  the  same  should  form  a  junction  with  the  London  and 
Brighton  Railway  at  any  point  upon,  or  to  the  northward  of,  a  place 
called  Earlswood  Common,  in  the  county  of  Surrey,  the  London 
and  Brighton  Railway  Company  was,  upon  such  payment  as  therein 
mentioned,  to  transfer  to  the  South-eastern  Railway  Company  so 
much  of  the  London  and  Brighton  Railway,  and  the  works,  &c,  as 
should  be  at,  or  to  the  northward  of,  the  point  at  which  the  junction 
of  the  South-eastern  Railway  with  the  London  and  Brighton  Rail- 
way should  be  authorized  to  be  made.  Before  the  expiration  of  the 
said  period  of  two  years,  viz.,  on  the  25th  of  April,  1839,  an  agree- 
ment was  entered  into  between  the  London  and  Brighton  Railway 
Company  and  the  South-eastern  Railway  Company,  by  which  it  was 
(amongst  other  things)  agreed,  that  if  Parliament  should  authorize  a 
diversion  of  the  South-eastern  Railway,  so  that  it  should  form  a 
junction  with  the  London  and  Brighton  Railway  at  any  point  upon 
or  to  the  northward  of  Earlswood  Common  aforesaid,  the  South- 
eastern Railway  Company  (in  lieu  of  being  entitled  to  so  much  of 
the  London  and  Brighton  Railway  as  should  be  to  the  northward  of 
the  point  of  junction  between  the  London  and  Brighton  Railway 
and  the  South-eastern  Railway)  was  to  be  entitled  to  an  abso- 
lute transfer  to  themselves  of  the  southern  moiety  (to  be  ascertained 
by  exact  measurement)  of  the  portion  of  the  London  and  Brighton 
Railway  lying  between  the  proposed  points  of  junction  thereof  with 
the  London  and  Croydon  Railway^  and  with  the  South-eastern  Rail- 
way respectively,  and  of  all  stations,  works,  &c. ;  and  that  from  and 
after  the  transfer  to  the  South-eastern  Railway  Company  of  the  said 
southern  moiety  of  the  line  of  the  London  and  Brighton  Railway, 
between  such  points  of  junction  as  aforesaid,  and  if  the  authority  of 
Parliament  should  be  obtained  enabling  the  said  companies  to  enter 
into  agreements  respecting  the  use  by  them  respectively  of  the  said 
several  lines  within  the  said  points  of  junction,  all  the  traflSc  of  the 
South-eastern  Railway  Company,  passing  in  the  carriages  and  trains 
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of  the  same  company,  or  of  the  lessee  or  lessees  of  the  said  company 
to  whom  they  should  let  the  whole  of  theu  said  railway,  should  in 
consideration  of  the  similar  liberty  and  exemption  next  thereinafter 
secured  to  the  London  and  Brighton  Railway  Company,  be  allowed 
to  pass  to  and  from  the  junction  of  the  London  and  Brighton  Rail- 
way with  the  London  and  Croydon  Railway,  over  the  portion  of  the 
London  and  Brighton  Railway  which  should  connect  such  junction 
with  the  South-eastern  Railway,  without  payment  of  any  toll  or 
compensation  to  the  London  and  Brighton  Railway  Company  in  re- 
spect of  such  passage;  and,  in  consideration  thereof,  all  the  traffic  of 
the  London  and  Brighton  Railway  Company  passing  in  the  carriages 
and  trains  of  the  same  company,  or  the  lessee  or  lessees  of  the  said 
company  to  whom  they  should  let  the  whole  of  their  said  railway, 
should  be  allowed  to  pass  over  the  portion  of  the  London  and  Brigh- 
ton Railway  which  should  be  transferred  to  the  South-ecistern  Rail- 
way Company,  according  to  the  foregoing  provisions,  without  pay-  , 
ment  of  any  toll  or  compensation  to  the  South-eastern  Railway 
Company  in  respect  of  such  passage ;  but  such  traffic  of  each  of  the 
said  companies  should  be  carried  on  without  doing  any  wilful  dam- 
age to  the  works  belonging  .to  the  other  of  them,  and  subject  to  such 
geneml  regulations  as  should  have  been  made  bv  such  other  company 
for  regulating  the  traffic  upon  their  railway,  and  to  such  regulations 
as  should  from  time  to  time  be  made  by  the  said  companies  joindv, 
relating  to  the  premises ;  or  that  such  arrangements  should  be  made 
between  the  said  companies  under  the  authority  of  Parliament  as 
should  most  nearly  carry  into  effect  the  last  foregoing  agreements, 
without  prejudice  to  the  rights  of  the  said  companies,  or  either  of 
them,  to  recover  any  tolls,  or  other  compensation  from  any  other  com- 
pany, or  party  or  parties  using  the  railroads  or  either  of  them,  and 
that  each  company  should  keep  the  road  which  should  be  vested  in 
themselves,  according  to  the  said  agreement,  and  the  works  connected 
therewith,  in  sufficient  repair  and  condition  at  their  own  costs ;  pro- 
vided, that  no  lessee  of  either  of  the  said  companies  should  be  en- 
titled to  the  privilege  aforesaid  so  long  as  such  lessee  should  be  in 
any  way  interested  as  a  proprietor,  lessee,  or  otherwise,  in  any  other 
railway  or  portion  of  any  other  railway  communicating  with  the 
South-eastern  Railway  or  London  and  Brighton  Railway,  except  as  a 
shareholder  only. 

An  act  of  Parliament,  2  &  3  Vict  c  79,  was,  at  the  making  of 
this  agreement,  before  Parliament,  and  was  shortly  afterwards  passed 
into  a  law,  whereby  the  South-eastern  Railway  Company  were  em- 
powered to  divert  their  railway,  so  as  to  form  a  junction  with  the 
London  and  Brighton  Railway  at  the  point  called  Earlswood  Com- 
mon, and  (after  repeating  the  provisions  cont^ned  in  the  former  act, 
as  to  the  transfer  to  the  South-eastern  Railway  Company  of  so  much 
of  the  London  and  Brighton  Railway  as  lay  to  the  north  of  the  said 
point  of  junction)  the  South-eastern  Railway  Company  were  em- 
powered to  purchase,  and  the  London  and  Brighton  Railway  Com- 
pany were  empowered  to  sell  and  transfer  to  the  former,  upon  the 
terms  and  subject  to  the  provisions  and  restrictions  thereinafter  con- 
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tained,  one  moiety^  to  be  ascertained  by  exact  longitudinal  measure- 
ment, and  which  should  |^  nearest  to  the  point  of  junction  thereby 
authorized  to  be  made,  oT  the  South-eastern  Railway  with  the  Lon- 
don and  Brighton  Railway,  or  such  other  part  as  sliould  be  determined 
upon  for  that  purpose  by  any  agreement  of  both  the  said  companies, 
under  their  common  seals,  of  all  that  portion  of  the  London  and 
Brighton  Railway  which  lay,  or  would  lie,  between  the  point  of  junc- 
tion thereby  authorized  to  be  made  thereof  with  the  South-eastern 
Railway,  and  the  point  of  junction  with  the  London  and  Croydon 
Railway,  and  all  stations,  lands,  works,  &c.,  belonging  to  or  held  for 
the  purposes  of  the  portion  of  the  railway  which  should  be  so  pur* 
chased ;  provided  that  the  South-eastern  Railway  Company  declared 
their  option  to  make  such  purchase  by  such  notice  as  therein  men- 
tioned. And  by  another  clause  in  the  same  act  it  was  enacted,  that 
from  and  after  the  transfer  to  the  South-eastern  Railway  Company 
of  the  said  moiety,  or  other  part  which  should  be  transferred  to  them 
under  the  authority  of  that  act,  of  the  line  of  the  London  and 
Brighton  Railway  between  such  points  of  junction  as  aforesaid,  it 
should  be  lawful  for  the  said  two  companies,  from  time  to  time,  to 
carry  into  effect  any  agreements  between  them,  respecting  the  use  by 
them  respectively  of  the  line  lying  between  the  said  two  points  of 
junction,  and  the  proportion  and  manner  in  which  they  should  re- 
spectively be  entitled  to  the  tolls  arising  from  the  same  line,  or  either 
moiety  or  separate  part  thereof,  and  to  receive  and  recover  such  tolls, 
or  to  remit  the  same  respectively  as  between  themselves,  according 
to  any  such  agreement,  without  prejudice  to  the  tolls  or  rates  which 
they  respectively  were,  or  should,  or  would  be  authorized  to  receive 
from  any  other  parties  in  the  absence  of  any  such  agreement 

[Copies  of  these  acts  of  Parliament,*  and  of  the  agreement  of  the 
25th  of  April,  1839,  accompanied  the  case,  and  were  to  be  referred  to 
as  part  thereof.] 

The  South-eastern  Railway  Company  thereupon  purchased  and 
took  from  the  London  and  Brighton  Railway  Company  the  southern 

1  The  following  sections  of  the  London  and  Brighton  Company's  original  act  of  in- 
corporation, 7  Win.  4,  &  1  Vict  c.  119,  were  referred  to:  — 

Sect  192.  That  the  said  company,  or  the  directors  of  the  said  company,  shall  and 
they  are  hereby  required  to  cause  a  true  and  particular  account  to  be  kept,  and  to  be 
made  up  twice  in  every  year,  that  is  to  say,  on  the  30th  day  of  June  and  the  31st  day 
of  December,  of  the  money  received  by  or  for  the  use  of  the  said  company  by  virtue 
of  this  act,  and  of  the  charges  and  expenses  attending  the  making,  maintaining,  and 
carrying  on  the  said  undertaking,  and  of  all  other  the  receipts  and  expenditures  of 
the  Slid  company  up  to  those  periods  respectively,  which  account  shall  bt  laid  before 
the  half-yearly  general  meeting  of  the  said  company  hereinbefore  directed  to  be  held 
in  the  months  of  August  and  February  respectively,  and  which  a<v:ount  shall  also  be 
produced  to  any  proprietor  who  shall  require  to  be  allowed  to  examine  or  inspect  the 
same  at  any  convenient  time  within  fourteen  days  prior  to  the  day  of  such  half-yearly 
general  meeting. 

Sect  198.  That  it  shall  be  lawful  for  the  said  company,  and  they  are  hereby  em- 
powered, from  time  to  time,  at  any  half-yearly  general  meeting,  or  at  a  special  general 
meeting  to  be  called  for  that  purpose,  to  declare  and  make  a  dividend  out  of  the  clear 
profits  of  the  said  undertaking,  and  such  dividend  shall  be  after  the  rate  of  so  much 
per  share  upon  the  several  shares  held  by  the  members  of  the  daid  company  in  the 
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moiety  of  the  portion  of  the  London  and  Brighton  Railway,  lying 
between  the  said  points  of  janetion  there^  with  the  London  and 
Croydon  Railway  and  with  the  South-eastern  Railway  respectively, 
and  from  that  time,  the  right  (provided  by  the  agreement  of  the  25^ 
of  April,  1839)  for  the  traffic  of  each  company  to  pass  without  pay- 
ment of  toll  over  the  moiety  belonging  to  the  other  company  of  the 
said  portion  of  railway  lying  between  the  said  two  points  of  junction, 
has  been  carried  out  in  practice;  the  traffic  of  the  Ijondon  and 
Brighton  Railway  Company,  until  it  became  amalgamated  with  the 
London  and  Croydon  Railway  Company,  and  acquired  the  title  of 
the  London,  Brighton,  and  South  Ccwast  Railway  Company,  and  the 
traffic  of  the  said  amalgamated  company,  since  that  time,  passing  in 
the  carriages  and  trains  of  the  said  companies  respectively  over,  and 
using  the  southern  moiety  of  that  portion  of  the  line,  without  paying 
any  toll  or  compensation  to  the  South-eastern  Railway  Company ; 
and  the  traffic  of  the  South-eastern  Railway  Company  in  like  manner 
passing  in  the  carriages  and  trains  of  that  company  over,  and  using 
the  northern  moiety  of  that  portion  of  the  line,  without  paying  any 
toll  or  compensation  to  the  London  and  Brighton  Company,  or  to 
the  London,  Brighton,  and  South  Coast  Railway  Company.  Two 
miles  and  sixty-four  chains  of  the  northern  moiety  of  the  portion  of 
the  line  of  railway  between  the  said  two  points  of  junction  are  situate 
within  the  parish  of  Croydon.  No  part  of  the  southern  moiety  of  the 
portion  of  the  line  of  railway  between  the  said  two  points  of  junction 
is  situate  within  the  parish  of  Croydon. 

Independently  of,  and  besides  the  reciprocal  right  of  the  two  com- 

f)anies  to  have  their  traffic  so  pass  over  the  portion  of  the  railway 
ying  between  the  said  two  points  of  junction  without  payment  of 
any  toll  or  other  compensation,  the  London  and  Brighton  Company, 
before  the  said  amalgamation,  and  the  London,  Brighton,  and  South 
Coast  Railway  since  that  time,  have  paid,  and  the  latter  company 
still  pay,  a  money  toll  to  the  South-eastern  Railway  Company  for 
the  privilege  of  using  a  certain  other  portion  of  the  South-eastern 
Railway,  not  to  the  parish  of  Croydon ;  and,  on  the  other  hand,  the 

joiitt  stock  thereof:  Provided  always  that  such  dividends  shall  not  be  made  oftener 
than  quarterly,  and  no  dividends  shall  be  made  exceeding  the  net  amount  of  clear  profit 
at  the  time  being  in  the  hands  of  the  said  company,  nor  whereby  the  capital  of  the 
said  company  shall  in  anv  degree  be  reduced  or  repaired,  (sic) 

Sect.  257.  That  in  all  cases  in  which  the  said  company  shall  carry  for  their  own 
profit  upon  the  said  railway  any  passengers,  ^c,  a  separate  account  shall  be  duly 
kept,  showing  the  amount  of  rates  or  tolls  received  by  the  said  company,  and  of  the 
tolls  which  would  have  been  received  by  them  for  the  use  of  the  said  railway  in  re- 
spect of  such  passengers,  &c.,  if  carried  by  any  other  party  or  parties ;  and  the  over- 
seers of  the  poor  of  thB  several  parishes  and  townships  through  which  the  said  railway 
shall  pass  shall  havcfi-ee  access  to  and  liberty  to  inspect  the  same  at  any  time  during 
the  first  fourteen  days  in  the  months  of  February  and  August  in  each  year ;  and  in 
case  the  said  company  shall  refuse  to  keep  such  separate  accounts  as  aforesaid,  tbo 
said  company  shall  be  liable  to  pay  the  sum  of  dO(U.,  and  in  case  the  said  company 
shall  refuse  to  permit  any  overseer  of  the  parish  through  which  the  said  main  line 
of  railway  or  branch  railways  shall  respectively  pass  to  mspect  the  said  accounts  as 
aforesaid  so  far  as  relates  to  their  own  respective  parishes,  the  said  company  shall  for- 
feit and  pay  the  sum  of  5/.  for  each  and  every  day  the  said  company  shall  refuse  such 
inspection,  &c. 
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South-eastern  Railway  Company,  before  the  said  amalgamation,  paid 
to  the  London  and  Brighton  Railway  Company,  and  since  that  time 
have  paid  and  still  pay  to  the  London,  Brighton,  and  South  Coast 
Railway  Company,  a  money  toll  for  using  another  portion,  consisting 
of  seven  miles  forty-two  chains  of  their  railway,  not  comprised  within 
the  terms  of  the  act  of  Parliament,  2  &  3  Vict  c.  79,  or  the  agree- 
ment of  the  25th  of  April,  1839,  and  of  which  portion  one  mile  and 
eighteen  chains  are  ^athin  the  parish  of  Croydon. 

The  London  and  Brighton  Railway  Company  afterwards  obtained 
acts  of  Parliament  authorizing  them  to  constract  certain  other  branch 
railways  communicating  with  their  main  line,  that  is  to  say,  a  branch 
railway  from  Chichester  to  Havant ;  and  from  Croydon  to  Epsom ; 
from  Havant  to  Portsmouth;  from  Kymer  to  Lewes,  (called  Kymer 
Branch.)  By  virtue  of  an  act  of  Parliament,  9  &  10  Vict.  c.  283, 
the  London  and  Brighton  Railway  Company  and  the  London  and 
Croydon  Railway  Company  becaiite,  on  and  from  the  1st  of  July, 
1846,  amalgamated  into  and  formed  one  company  by  and  under  the 
name  of  "  The  London,  Brighton,  and  South  Coast  Railway  Com- 
pany.". 

At  the  beginning  of  the  year  1847,  the  London,  Brighton,  and 
South  Coast  Railway  Company  had  one  hundred  and  seven  miles 
of  railway  completed  and  in  fuU  operation,  namely,  the  original  line 
from  London  to  Croydon,  being  a  length  of  ten  miles  and  forty  chains, 
or  thereabouts ;  the  London  and  Brighton  main  line  of  railway,  from 
its  junction  with  the  London  and  Croydon  Railway,  at  or  near  Sell- 
hurst  Farm  to  Brighton,  a  length  (without  including  the  six  miles  so 
as  aforesaid  transferred  to  the  South-eastern  Railway  Company)  of 
thirty-five  miles;  the  branch  from  Brighton  through  Shoreham  to 
Chichester  twenty-eight  and  a  half  miles;  and  the  branch  from 
Brighton  to  Hastings  being  thirty-three  miles,  or  thereabouts.  Be- 
tween the  end  of  January  and  the  end  of  June,  1847,  the  company 
had  completed  and  opened  for  traffic  twenty-five  additional  miles  of 
railway,  that  is  to  say,  the  branch  from  Chichester  to  Havant  (nine 
miles)  opened  in  March,  1847 ;  the  branch  from  Croyden  to  Epsom 
(eight  miles)  opened  in  May,  1847 ;  and  the  branch  from  Havant  to 
Portsmouth  (seven  miles)  opened  in  June,  1847.  Between  that  pe- 
riod and  the  end  of  1847,  fifteen  miles  more  were  opened,  viz.,  the 
branch  from  Kymer  to  Lewes,  (nine  one  fourth  miles,)  and  the 
branch  to  Newhaven,  (five  three  fourth  miles.)  The  number  of  days 
during  which  these  several  branches  were  completed  and  in  operation 
before  the  30th  of  June,  the  20th  of  November,  and  the  31st  of  Decem- 
ber respectively,  being  calculated,  it  was  agreed  that  the  company 
must  be  consicfered  to  have  had  lines  of  railways  equal  to  one  hun- 
dred and  eleven  miles  of  railway  completed  and  in  operation  for  the 
whole  year  ending  on  the  30th  of  June,  1847,  and  lines  of  railway 
equal  to  one  hundred  and  twenty-six  mUes  of  railway  completed  and 
in  ooeration  for  the  whole  year  ending  on  the  20th  of  November,  or 
the  olst  of  December,  1847.  In  the  i^^res  here  given,  the  six  miles 
liunsferred  to  the  London  and  South-eastern  Railway  Company 
(being  the  southern  moiety  of  the  portion  of  railway  between  the 
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points  of  junction  aforesaid)  are  not  included.  Of  the  length  of  rail- 
way thus  opened  by  the  company  in  and  prior  to  June,  1847,  six  miles 
ana  thirty-eight  chains  are  within  the  parish  of  Croydon. 

On  the  main  line  and  branches  there  were  on  the  30th  of  June, 
1847,  and  at  the  time  of  the  making  of  the  rate,  forty-eight  stations, 
exclusive  of  the  great  terminal  station  at  London  Bridge,  and  of  these, 
three  stations  are  within  the  parish  of  Croydon. 

The  London,  Brighton,  and  South  Coast  Railway  Company,  since 

their  railways  came  into  operation,  have  been  accustomed  to  provide 

locomotive  power  and  carriages,  and  have  themselves  conveyed  upon 

their  railway  and  its  branches,  as,  and  when  they  were  completed, 

passengers,  cattle,  and  goods  for  hire ;  and,  in  point  of  fact,  since  the 

completion  of  the  railway,  the  company  has  been  in  exclusive  occu- 

.pation  thereof,  no  other  carriers  having  availed  thefnselves  of  the  right 

conferred  by  the  acts,  of  providing  carriages  or  locomotive  power  in- 

fdependently  of  the  company,  extept  that  under  the  agreement  of  the 

25th  of  April,  1839,  and  the'act  of  2  &  3  Vict,  c  79,  the  South-eastern 

.  Railway  Company  has  found  and  provided  its  own  carriages,  and 

trains,  and  locomotives,  for  conveying  the  traflSc  over  the  northern 

'  moiety  of  the  portion  of  railway  lying  between  the  two  points  of 

junction  before  mentioned. 

At  the  ordinary  half-yearly  meeting  of  the  London,  Brighton,  and 

South  Coast  Railway  Company,  held  on  the  10th  of  August,  1847, 

the  directors  of  the  company  submitted  to  the  proprietors  a  statement 

of  the  stock  and  share  account  of  the  company,  and  also  a  half-yearly 

*  statement  "(made  up  to  the  30th  of  June,  1847)  of  the  capital  account, 

and  of  the  revenue  account  of  the  company ;  and  at  the  next  ordinary 

half-yearly  meeting,  held  on  the  5th  of  February,  1848,  the  director? 

in  like  manfier  submitted  to  the  proprietors  a  statement  of  the  stock 

'  and  share  account,  and  also  a  half-yearly  statement,  made  up  to  the 

.  31st  of  December,  1847,  of  the  capital  account,  and  of  the  revenue 

account  of  the  company.     [Copies  of  these  statements  were  annexed 

to  this  case  and  were  to  be  referred  to  as  part  thereof.] 

The  gross  revenue  earned  on  the  railway  during  the  year  enduig 
the  30th  of  June,  1847,  amounted  to  418,600/.  The  gross  revenue 
earned  during  the  year  ending  the  31st  of  December,  1847,  amounted 
to  441,780/.,  and  if  the  earnings  were  calculated  for  the  year  ending 
the  20th  of  November,  1847,  the  result  would  be  substantially  the 
same  as  for  the  year  ending  the  31st  of  December,  1847.  These  items 
include  the  whole  of  the  money  toll  paid  by  the  South-eastern  Rail- 
way Company,  and  also  the  sum  which  the  sessions  found  would 
have  been  a  fair  annual  rent  for  the  South-eastern  Railway  Company 
to  pay  to  the  appellants,  for  the  privilege  of  having  their  traffic  pass 
t  ,aver  and  using  the  northern  moiety  of  the  portion  of  line  between  the 
two  points  of  junction  aforesaid,  if  that  privilege  had  been  conceded 
to  the  South-eastern  Railway  Company  for  a  pecuniary  consideration. 
The  gross  revenue  earned  by  so  much  of  the  railway  as  is  within  the 
parish  of  Croydon,  during  the  year  ending  the  30th  of  June,  1847, 
amounted  to  the  sura  of  39,000/.,  and  during  the  year  ending  the  Slst 
of  December,  1847,  to  the  sum  of  40,027/.,  and  if  the  earnings  were 
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calculated  daring  the  year  ending  the  20th  of  November,  1847,  ^ 
result  would  be  substantially  the  same.  These  sums  include  aa 
much  of  the  money  toll  paid  by  the  South-eastern  Railway  Company 
to  the  appellants  as  was  paid  by  the  former  in  respect  of  that  part  oi 
the  London,  and  Brighton,  and  South  Coast  Railway  situate  within 
the  parish  of  Croydon,  and  they  include  the  sum  which  the  sessiona 
found  would  have  been  a  fair  annual  rent  for  the  South-eastern  Rail- 
way cornpany  to  pay  to  the  appellants,  for  the  privilege  of  having 
their  tramc  pass  over  and  usin^  so  much  of  the  said  northern  moiety 
of  the  portion  of  line  aforesaid,  as  is  within  the  parish  of  Croydoi^ 
if  such  privilege  had  been  conceded  to  them  for  a  pecuniary  consider- 
ation. The  sessions  found  that  the  three  stations  situate  in  the  parish 
of  Croydon  were  of  the  ratable  value  of  1500t 

The  respondents  claimed  a  right  to  rate  the  company  on  the  prin- 
ciple of  parochial  earnings ;  that  is  to  say,  at  such  sum  as  a  solvent 
tenant  would  pay  as  annual  rent  for  the  stations  and  portion  of  rail- 
way within  the  parish,  regard  being  had  to  the  net  revenue  earned 
within  the  parish.  The  appellants  contended  that  the  rate  ought  to 
be  based  on  the  mileage  principle ;  that  is,  that  they  ought  to  be  rated 
in  respect  of  that  portion  of  their  railway  situate  within  the  parishi^ 
in  such  proportion  to  the  net  earnings  of  the  whole  line  of  railway  as 
the  length  of  that  portion  of  the  railway  within  the  parish  bears  to  the 
total  length  of  the  whole  line  of  railway,  to  which  should  be  added 
the  ratable  value  of  the  three  stations  within  the  parish. 

The  value  of  the  working  plant  of  the  company,  during  the  year 
which  ended  on  the  30th  of  June,  1847,  amounted  to  260j000t  Be- 
tween that  date  and  the  20th  of  November,  1847,  in  consequence  of 
the  ascertained  insufficiency  of  the  plant  to  work  the  line  efficiently, 
and  further,  in  anticipation  of  what  would  be  necessary  to  work  toe 
additional  mileage  consequent  on  the  opening  of  the  new  branches^ 
it  was  considerably  increased,  and  on  the  20th  of  November,  1847,  it 
was  worth  350,000/.,  and  (some  additional  plant  being  purchased  still 
later  in  1847,  which  countervailed  the  depreciation  of  the  existing 
plant)  it  may  be  taken  to  have  continued  of  the  value  of  350^000^ 
until  and  on  the  31st  of  December,  1847.  The  sessions  found  this 
to  be  a  proper  and  not  excessive  quantity  of  plant  for  the  efficient 
working  of  the  railway  during  the  year. 

The  sessions  found  that  if  the  mileage  principle  (contended  for  by 
the  appellants)  were  the  proper  principle  on  which  to  base  the  rate, 
the  foUowing  deductions  were  proper  to  be  made  from  the  gross 
revenue  earned  by  the  railway  during  the  year  ending  the  Slst  of 
Deoember,  1847:  — 

1.  Working  expenses  for  the  year,  (including,  amongst  \ 

other  things,  locomotive  power,  maintenance  of  Sie  f  jgni  5 1351 
way  in  working  condition,  watching  the  same,  rates  I  ' 

ana  taxes,  and  government  duty,  t&c^) •  ) 

2.  Rental  of  stations  not  in  the  parish, 20^000 

1  This  sQBi  iatlnded  the  moDey  toll  paid  to  the  Soutb-eattem  Railway  Compaar 
and  the  soppoaed  rent  «Uch  the  seiaiona  found  that  the  appellants  woold  have  htm 
TOL.  I1I«  29 
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3.  Interest  on  capital  invested  in  working  plant, 17,500 

4.  Depreciation  of  that  plant  during  the  year, 35,000 

6.  Tenant's  profits,  (he  paying  insurance,  income  tax,  &c.,)  43,750 

Total,    .£331,385 

The  gross  earnings  of  the  year  ending  the  31st  of  December,  1847, 
viz.,  441,780/.,  being  thus  distributed  over  the  number  of  miles  (one 
hundred  twenty-six)  which  earned  them,  the  result  would  be  3506/^ 
tis  the  gross  earnings  per  mile ;  and  the  amount  of  deductions,  being 
distributed  in  like  manner,  would  give  2630/.,  as  the  deduction  per 
mile,  and  the  net  earnings  per  mile  would  be  876/.;  and,  supposing 
the  mileage  principle  to  be  the  proper  one,  the  sessions  found  the 
ratable  value  of  the  six  miles  and   thirty-eight  chains  of  railway 
within  the  parish  of  Croydon  t-o  be  5672/.,  and  1500/.  to  be  the  ratabk 
value  of  the  three  stations  within  the  same  parish ;  and  the  sessions 
found  that  the  rate  on  the  appellants,  in  respect  of  the  railway  and 
stations,  if  the  mileage  principle  were  the  correct  one,  ought  to  be  on 
the  amount  of  those  two  sums  added  together,  viz.,  on  7172/. 
•     The  sessions  were,  however,  of  opinion,  that  the  parochial  earnings' 
principle,  contended  for  by  the  respondents,  was  the  proper  principle 
on  which  to  base  the  rate.     The  working  expenses  incurred  in  earn- 
ing part  of  the  revenue  within  the  parish  of  Croydon,  viz.,  that  arising 
2  money  toll  paid  by  the  South-eastern  Railway  Company,  in 
of  the  one  mile  eighteen  chains,  and  the  supposed  rent  which 
mpany  would  have  given  for  the  right  which  they  acquired 
le  act  of  Parliament  and  the  agreement  of  the  25th  of  April, 
:  using  the  two  miles  and  sixty-four  chains,  without  payment 
»r  compensation,  are  much  less  in  proportion  than  the  average 
f  expenses  incurred  in  earning  the  revenue  upon  the  line  gen- 
The  working  expenses  incurred  in  earning  the  residue  of  the 
within  the  parish  are  somewhat  greater  than  the  average  on 
generally,  and  giving  the  appellants  credit  for  the  excess  in 
2r  instance,  as  far  as  it  went,  against  the  saving  in  the  former, 
,the  sessions  found  the  ratable  value  of  the  six  miles  and  thirty-eight 
chains  of  railway  within  the  parish  of  Croydon,  on  the  parochial  earn- 
ings' principle,  to  be  14,265/.,  and  the  ratable  value  of  the  three  sta- 
tions therein  being  1500/,,  and  they  accordingly,  subject  to  the  opinion 
of  this  court,  reduced  the  rate  to  the  amount  of  those  two  sums  added 
together,  viz.,  15,765/. 

The  respondents,  however,  claimed  to  be  entitled  to  base  the  rate 
on  the  earnings  made  during  the  year  ending  the  30th  of  June,  1847, 
and  that  the  deductions  ought  to  have  been  made  in  regard  to  the 
.'State  of  things  existing  during  that  period,  and  not  to  the  state  of 

to  pay  the  South-eastern  Railway  CoiDpany  for  the  privilege  of  using  the  six  miles, 
hemg  the  soothern  moiety  of  the  portion  of  railway  between  the  two  points  of  junc- 
tion, if  they  had  not  conceded  a  similar  right  to  the  South-eastern  Railway  Campaay 
.in  respect  of  the  six  miles,  being  the  northern  moietv ;  it  also  included  such  expenses 
i*  a^  the  sessions  found  to  be  incurred  by  the  appellams  in  respect  of  the  said  toll  and 
supposed  rent  from  the  South-eastern  Railway  Company. 
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tioDgs  existing  dnring  the  year  ending  the  20th  of  November,  or  the 
31st  of  December,  1847. 

The  sessions  were  of  opinion  that  the  rate  ought  to  be  based  on 
the  .state  of  things  existing  at  the  time  the  rate  was  made,  and  have 
assessed  the  rate  on  that  principle.  But  if  the  court  should  be  of 
opinion  that  the  sessions  ought  to  have  allowed  the  last-mentionerf 
ckum  of  the  respondents,  the  sessions  found  that  the  rate  in  respect 
of  the  portion  of  the  railway  and  stations  within  the  parish  of  Croy- 
don ought  to  have  been  9923/.  instead  of  7172Z.,  if  calculated  on  the 
mileage  principle,  and  ought  to  have  been  18,599i  instead  of  15,765., 
if  calculated  on  the  parochial  earnings'  principle. 

Besides  the  allowance  already  made,  under  the  head  of  "  working 
expenses,"  for  the  annual  cost  of  keeping  the  way  in  a  working  con- 
dition, the  appellants  further  claimed  a  right  to  deduct  from  the 
amount  of  the  gross  earnings  of  the  year  such  additional  sum,  besides 
the  annual  costs  aforesaid,  as  would  countervail  the  depreciation 
which  takes  place  in  the  permanent  way,  (rails,  sleepers,  &o.,)  sq  as  to 
maintain  the  permanent  way  in  a  state  to  command  a  rent  equal  to 
that  which  the  sessions  have  assumed  to  be  a  fair  rent  in  fixing  the 
assessment  The  respondents  denied  the  right  of  the  appellants  to 
this  deduction.  The  sessions  found  that  the  rates  in  the  parish  of 
Croydon,  including  the  rate  which  is  the  subject  of  the  present  appeat 
are  made  in  pursuance  of  the  Parochial  Assessment  Act,  6  &  7  WilL 
4^  c.  96 ;  that  there  are  in  each  rate  two  columns,  one  headed  ^'  gross 
estimated  rental,"  the  other  '^ ratable  value;"  and  that  the  sum  set 
in  the  latter  column  opposite  to  the  property  rated,  being  the  sum 
on  which  the  assessment  is  made,  varies  from  that  set  opposite  the 
same  property  in  the  former  column,  the  sum  inserted  as  the  "  ratable 
value  "  being  that  which  the  parish  officers  judge  to  be  the  sum  which 
would  be  received  by  the  landlord  after  all  the  deductions  contem- 
plated by  the  Parochial  Assessment  Act ;  and  the  sum  inserted  ^k 
such  "  ratable  value  "  in  this  parish  being,  on  the  average,  about  one 
quarter  less  than  the  gross  estimated  rental  in  the  case  of  buildings, 
about  one  seventh  less  in  the  case  of  land  occupied  with  farm  build; 
ings,  and  one  tenth  less  in  the  case  of  land  occupied  alone. 

The  sessions  found  that  the  sum  of  100/.  per  mile  would  be  a  fit 
sum  to  deduct  for  the  purpose  of  countervailing  the  depreciatioft 
which  takes  place  in  the  permanent  way,  so  as  to  maintain  it  in  a 
state  to  command  the  rent  aforesaid,  supposing  the  court  should  be 
of  opinion  that,  under  the  circumstances,  any  deduction  ought  to  havfe 
been  made  in  respect  thereof.  But,  it  being  proved  that  the  appel- 
lants had  never  hitherto,  in  fact,  set  apart  any  annual  or  other  suiti 
out  of  the  earnings  of  the  railway,  for  the  purpose  of  meeting  this  de- 
preciation of  the  permanent  way,  the  sessions  disallowed  the  claim 
of  the  appellants  to  this  deduction.  If  the  court  should  be  of  opinioh 
that  the  appellants  were  entitled  to  this  deduction,  the  sessions  found 
that  the  rate,  whether  the  mileage  or  the  parochial  earnings'  principle 
be  adopted  by  the  court,  should  be  further  reduced  by  the  surii  of 

The  appellant  further  contended,  that  assuming  the  parochial  earn- 
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ingi^  principle  to  be  the  proper  one,  the  rate  should  have  been  based 
on  the  net  actual  earnings  of  the  railway  within  the  parish,  without 
iodading  therein  any  thing  in  respect  of  the  supposed  rent  or  sum 
which  the  South-eastern  Riadlway  Company  might  reasonably  be  ex- 
Bected  to  pay  for  the  right  of  having  their  traffic  pass  over  so  much 
Jtwo  miles  and  sixtv-four  chains)  as  lies  within  the  parish  of  the 
northern  moiety  of  the  portion  of  railway  bet^^een  the  two  points  of 
junction  before  mentioned,  without  payment  of  any  toll  or  other  com- 
pensation, if  that  right  had  been  conceded  to  them  for  a  pecuniary 
consideration ;  or,  supposing  such  supposed  rent  to  be  rightly  included 
in  the  eaminfi[s  within  the  parish,  that  a  correspondinc;  amount  ought 
to  be  allowed  to  the  appellants  as  working  expenses,  inasmuch  as,  to 
earn  such  supposed  rent,  the  appellants  must  be  supposed  to  have 
paid  an  equal  sum  to  the  South-eastern  Railway  Company,  for  the 
privilege  of  having  their  (the  appellants')  traffic  pass  over  two  miles 
and  sixty-four  chains  of  the  southern  moiety  of  the  said  portion  of 
milway  between  the  said  two  points  of  junction.  The  sessions  were 
at  a  contrary  opinion,  and,  as  bnefore  mentioned,  they  have,  in  the  sum 
to  which  they  have  so  as  aforesaid  reduced  the  rate,  included  the 
amount  of  the  rent  or  annual  sum  which,  in  their  opinion,  the  South- 
eastern Railway  Company  might  have  been  expected  to  pay  for  the 
last-mentioned  right  in  respect  of  the  two  miles  and  sixty-four  chains 
which  are  within  the  parish  of  the  northern  moiety  of  the  said  portion 
ci  railway,  if  such  right  had  been  conceded  to  them  for  a  pecnniaiy 
consideration ;  except  that,  in  estimating  the  working  expenses  to  be 
deducted  from  the  gross  earnings  within  the  parish,  they  have  allowed 
to  the  appellants,  besides  the  general  costs  ol  maintainmg  the  way  in 
a  working  condition,  watching  the  same,  &c.,  such  further  sum  as 
tbey  fomid  to  be  reasonably  incurred  by  the  appellants  in  and  about 
the  collecting  the  said  supposed  rent 

If  the  court  should  be  of  opinion  that  the  decision  of  the  sessions 
was  erroneous  in  this  respect,  and  that  the  whole  of  the  supposed 
vent  or  annual  sum  in  respect  of  the  two  miles  and  sixty-four  chains 
within  the  parish  ought  to  have  been  excluded  from  the  gross  earn- 
ingSy  or  that  an  equal  sum  ought  to  have  been  deducted  as  working 
expenses,  then  the  sessions  found  that  the  rate  ought  to  be  further 
reauced  by  deducting  from  it  the  sum  of  5009i,  supposing  the  court 
adopted  the  parochial  earnings'  principle  for  either  year,  and  by  de- 
ducting from  the  rate  the  sum  of  554/,  if  the  mileage  principle  be 
adopted  for  the  year  ending  Slst  of  December,  1847,  or  the  sum  of 
629^  if  the  mileage  principle  be  adopted  for  the  year  ending  the  30th 
of  June,  1847. 

The  court  to  have  the  power  of  amending,  quashing,  or  otherwise 
dealing  with  the  rate  as  they  may  deem  right 

Pashiey  and  J.  Clerks  in  support  of  the  order  of  sessions.*  The 
first  question  here  Raised,  viz.,  whether  the  mileage  or  earnings  prin- 

i  November  2t  and  27,  1849,  before  Coleeioos,  WioHTMAir,  and  EauB,  JX 
Fattbson,  J.,  heird  part  only  of  the  argument 
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ciple  is  the  correct  one,  has  never  been  properly  discussed  and  de- 
cided. It  was  abandoned  in  The  'Queen  v.  The  London  and  South- 
"western  Railway  Company^  1  Q.  B.  Rep.  558 ;  s.  c.  11  Law  J.  Rfeb. 
(n.  s.)  M.  C.  93,  and  was  taken  for  granted  in  the  two  subsequent 
cases  arising  on  railway  rating.  The  mileage  principle  does  not  give 
the  most  correct  ratable  value,  if  the  proportional  part  of  the  earnings 
and  outgoings  due  to  the  particular  parish  can  be  ascertained,  as  is 
shown  to  be  the  case  here.  In  The  Queen  v.  The  Grand  Jundtidn 
Railway  Company,  4  Ibid.  18 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  M.  C. 
94,  and  The  Queen  v.  The  Great  Western  Railway  Company,  6  Ibid. 
179 ;  s.  c  18  Law  J.  Rep.  (n.  s.)  M.  C.  145,  that  course  was  not 
adopted  ;  the  gross  earnings  of  the  whole  line  only  were  ascertainecf. 
That  there  is  no  impossibility  of  finding  the  amount  of  earnings  in 
the  rating  parish,  either  by  means  of  through  traffic  or  by  tickets 
issued  or  received  there,  is  proved  by  the  findings  in  this  case.  BP 
the  mileage  principle  be  adopted,  it  will  at  once  sanction  the  applica- 
tion of  a  different  mode  ot  rating  to  railways  from  that  which  is 
applied  to  canals ;  as  the  latter  have  always  been  rated  according  to 
the  earnings  in  the  rating  parish ;  and  an  apportionment  according 
to  the  length  of  canal  in  the  parish  has  been  distinctly  reprobated. 
Tlie  King^  v.  Kingsunnfordj  7  B.  &  C.  236 ;  s.  c.  nom.  The  King  V. 
Tlie  Di^ley  Canal  Companyy  6  Law  J.  Rep.  M.  C.  3.  The  King  y. 
The  Oxford  Canal  Compa/ny,  10  Ibid.  163.  The  King  v.  Woking.A 
Ad.  &  E.  40;  s.  c.  6  Law  J.  Rep.  (n.  s.)  M.  C.  17.  The  Queen  ^. 
mie  End  Old  Town,  10  Q.  B.  Rep.  208 ;  s.  c.  16  Law  J.  Rep.  (n.  I) 
M.  C.  184.  [They  also  referred  to  a  case  of  The  Midland  Railway 
Company^  appellants,  v.  Armley,  respondents,^  where  the  mode  of 
calculation  here  contended  for  was  adopted  by  the  recorder  oi 
Leeds.] 

Secondly,  the  claim  to  an  allowance  in  respect  of  the  depreciatibn 
of  the  permanent  way  is  not  admissible,  as  has  been  already  decided 
in  Tlie  Queen  v.  The  Great  Western  Railway  Company ;  because  no 
part  of  the  revenue  of  the  company  has  been  ever  set  apart  for  that 
purpose.  There  is  nothing  in  the  present  case  to  distinguish  it  from 
that  decision,  which,  therefore,  must  be  considered  binding.  It  Is 
possible  that  the  previous  case  of  The  Queen  v.  The  Grand  Junction 
Railway  Company  may  be  cited  to  show  that  such  a  deduction  haS 
been  allowed ;  but  the  court  there  only  decided  that  the  deductiorts 
made  were  sufficient  to  cover  every  thing  which  ought  to  be  allowed ; 
but  no  sanction  was  given  as  to  the  propriety  of  any  one  of  th6 
deductions.  That  this  is  so  appears  clearly  from  the  note  of  the 
reporters,  at  p.  24  of  that  case.     Crease  v.  Sawle,  2  Q.  B.  Rep.  885. 

Thirdly,  as  to  the  deduction  clafmed  in  the  nature  of  workirfg 
expenses  in  respect  of  the  exchange  toll  payable  to  the  South-easter;n 
Railway  Company  by  the  appellants,  for  passing  over  the  southern 
moiety  of  the  common  line.  No  allowance  ought  to  be  made  on 
account  of  this  assumed  payment,  because  it  is  not  an  outgoirig 
necessary  to  produce  traffic  on  the  line  of  the  appellants,  and  so  It 

^  The  judgment  in  this  case  will  he  found  in  Hodgson  on  tlie  rating  of  railways.* 
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does  not  in  any  way  affect  *the  value  of  the  occupation  of  their  own 
line.  In  TJte  Grand  Jmction  Casey  the  profit  made  by  the  company 
in  carrying  over  lines  belonging  to  other  companies  was  considered 
to  be  a  profit  of  trade  earned  as  carriers,  and,  therefore,  not  properly 
affecting  the  value  of  the  occupation  in  respect  of  which  the  mte 
was  laid. 

[  Wiffhlmanj  J.  It  is  essential  to  the  Brij^hton  Company  earning 
some  of  the  profits  in  respect  of  that  part  of  their  own  Kne  which  is 
in  Croydon,  that  they  should  pass  along  this  part  of  the  South-eastern 
Railway  Company's  line.  Can  it  be  said,  then,  that  the  profits  arising 
fipom  their  occupation  are  not  increased  thereby  ?] 

The  same  argument  might  be  used  as  to  any  trade  carried  on  by 
the  company  in  Croydon.  They  could  have  no  right  to  deduct  the 
expenses  incurred  in  carrying  it  on.  But  the  supposed  rent  paid  by 
the  South-eastern  Railway  Company  to  the  apjplicants,  in  respc^ct  of 
the  northern  moiety  of  the  common  line  so  far  as  it  is  situate  in 
Croydon,  does,  on  the  other  hand,  render  the  appellants'  occupation 
more  valuable,  and,  therefore,  should  be  included  in  calculating  the 
ratable  value.  This  arrangement  between  the  two  companies  as  to 
the  exchange  toll  is  a  mere  private  bargain ;  and  such  a  claim  as  the 
present  is  no  more  allowable  than  wnere  the  owners  of  adjoining 
'  lands  a^ee  to  allow  the  cattle  of  each  other  to  depasture  on  their 
lands.  nanringtofCs  Case^  8  Rep.  136,  b.  Lucy  v.  Levington^  1  Yeat. 
175.    1  Kent's  Com.  459. 

Lastly,  the  calculation  should  be  based  upon  the  state  of  the  ac- 
counts, as  shown  at  the  last  half-yearly  meeting  of  the  company  pre- 
ceding the  rate,  and  not  on  any  thing  which  may  have  occurred 
subsequently.  The  8  Vict  c.  20,  s.  107,  Railways  Clauses  Consoli- 
dation Act,  1845,  requires  copies  of  the  half-yearly  accounts  to  be 
sent  to  the  overseers  of  the  different  parishes,  obviously  with  a  view 
of  enabling  them  to  assess  the  rates  on  the  company. 

[  Coleridge  J.  Even  if  the  accounts  are  meant  to  afford  a  prima 
fade  means  of  calculation,  what  is  to  prevent  the  parish  oflSicers  from 
getting  any  further  information  they  can  as  to  the  existing  state  of 
things  ?] 

.  The  written  accounts  are  much  safer  evidence  for  the  overseers  to 
proceed  upon  than  any  loose  estimate  which  may  be  made  of  a 
change  in  the  value  of  the  stock ;  and  it  must  be  recollected  that  the 
great  object  should  be  to  lay  down  such  a  rule  as  will  enable  the 
parish  officers  fairly  to  lay  the  rate,  and  so  to  avoid  appeals  against 
It  Any  subsequent  alteration  in  the  value  of  the  stock  will  be  taken 
into  consideration  in  calculating  the  next  rate. 

[jBrte,  J.  The  true  criterion  is.  What  rent  would  a  tenant  fipom 
year  to  year  be  expected  to  give,  after  making  all  proper  deductions, 
at  the  time  when  the  rate  is  made?  If,  between  the  half-yearly 
meeting  and  the  time  of  laying  the  rate,  the  railway  were  completely 
destroyed  by  rioters,  surely  no  rate  could  be  imposeid  ?] 

In  Tfit  Queen  v.  Uie  SotUh-westem  Railway  Qmpamyj  this  role 
is,  to  a  considerable  extent,  sanctioned  by  the  court  It  is  there 
tfaid,  that  the  existing  state  of  things  is  alone  to  be  looked  to; 
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whenever  other  states  of  facts  arise,  the  rate  must  be  altered  ip 
floit  them. 

[Coleridge^  J.  An  account  of  tolls  was  to  be  there  rendered  to  the 
overseers,  yet  that  was  held  not  to  be  conclusive  of  the  rates  being 
assessed  with  reference  to  the  tolls.] 

They  cited  Tlie  Xing'  v.  The  HuU  Dock  Company^  5  M.  &  S.  394. 

Gwmey  and  Walling-er^  &17*.,  contra.  The  first  question  is,  whether 
the  mileage  or  parochial  earnings'  principle  is  to  be  adopted.  The 
object  is,  to  have  one  uniform  mode  of  calculating  the  net  annual 
value  adopted  in  all  the  parishes  through  which  the  railway  passes. 
The  problem  to  be  solved  is,  What  are  the  net  earnings  of  the  land 
occupied  in  the  parish  ?  Two  modes  have  been  suggested  of  doing 
this.  There  are  very  great  difficulties  thrown  on  the  parish  officers  in 
ascertaining  the  gross  receipts  and  expenses  of  each  parish,  so  as  to 
get  at  the  net  profits  earned  there.  In  canals,  where  different  rates 
of  tolls  exist  in  different  parishes,  it  is  necessary  to  inquire  into  the 
earnings  in  each,  in  order  to  give  that  parish  where  the  greater  toll  is 
earned  the  benefit  of  it  T/ie  King  v.  KingswinforcL  But  if  the 
same  rate  of  toll  prevails  throughout  the  whole  canal,  the  mileage 
principle  is  adopted.  T/ie  King  v.  Woking.  The  present  case  finds 
that  the  rate  of  toll  is  the  same  in  the  respondent  parish  as  on  other 
parts  of  the  line,  and  so  that  decision  strictly  applies.  In  The  Queen 
V.  TTie  Grand  Junction  Railway  Company^  the  court  say  that  the 
mileage  division  is  very  convenient ;  and  it  is  expressly  sanctioned  in 
The  Queen  v.  Mile  End  Old  Tovm.  So  far  as  the  through  traffic  is 
concerned,  the  mileage  principle  clearly  gives  the  true  result 

[Coleridge^  J.  If  the  parochial  earnings  can  be  ascertained,  they 
will  be  more  generally  correct,  for,  on  the  mileage  principle,  a  very 
productive  mile  might  be  rated  only  at  the  same  amount  as  a  very 
unproductive  mile.] 

Neither  can  the  parochial  earnings'  principle  be  carried  out  in  all 
cases.  Even  if  the  receipts  in  each  parish  can  be  discovered,  the 
overseers  cannot  find  what  proportion  of  the  expenses  is  due  to  the 
particular  parish.  The  question  is.  Which  of  the  two  methods  is  the 
most  generally  practicable  ? 

[  Coleridge^  J.  The  mileage  principle  may  be  well  applied  to  aH 
outgoings  common  to  the  whole  line.  Perhaps  those  which  are 
peculiar  to  one  or  more  only  of  the  parishes  may  have  to  be  attributed 
solely  to  them.] 

With  the  information  which  the  company  are  bound  to  give  to 
the  overseers  of  the  whole  earnings  and  expenditure,  the  fairest  and 
easiest  mode  of  arrivinfi;  at  the  net  profits  in  each  parish  will  be  to 
take  the  gross  profits  of  the  whole  line,  and  to  deduct  the  expenses 
of  the  whole :  this  gives  the  whole  net  profits,  which  should  be  ap- 
portioned according  to  the  mileage  in  each  parish. 

Secondly,  the  company  are  entitled  to  make  a  deduction  for  the 
average  annual  depreciation  of  the  permanent  way,  according  to  the 
provisions  of  the  Parochial  Assessment  Act  Such  a  deduction  was 
made  in   The  Queen  v.  The  South-western  Railway  Company;  but 
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was  disallowed  in  T%e  Queen  v.  ne  Cheat  Western  Railway  Com- 
pany^ under  the  particular  circumstances  of  that  case,  and  it  is  on 
that  decision  that  the  present  objection  to  the  claim  is  based.  The 
grounds  of  that  decision  were  two :  first,  that  no  depreciation  fund 
was  actually  set  aside ;  and,  secondly,  that  the  company  had,  in  vio- 
lation of  their  act,  applied  capital  instead  of  revenue  to  renovating 
the  permanent  way.  The  first  ground  only  exists  here,  and  it  is  con- 
tended that  the  decision  of  that  case  should  not  be  extended  beyond 
its  peculiar  facts.  The  question  of  depreciation  allowances  is  still 
considered  by  surveyors  as  an  open  question.  Much  of  the  difficulty 
which  exists  arises  from  not  considering  that  the  deductions  provided 
for  by  the  Parochial  Assessment  Act  are  purely  hypothetical  What 
is  to  be  deducted  is,  "the  average  annual  expense  necessary  to 
maintain  the  land  in  a  state  to  command  such  renf^  It  is  quite 
unnecessary  that  any  of  the  expenses  there  mentioned  should  have 
been  actually  paid,  any  more  than  it  is  necessary  that  the  subject 
matter  of  the  rate  should  be  actually  let  to  a  tenant  Some  expenses 
may  be  expected  to  occur  at  long  intervals ;  therefore,  an  estimate 
should  be  made  of  the  amount,  and  of  the  number  of  years  over 
which  it  will  extend,  and  an  average  portion  deducted  in  each  year, 
according  to  the  principle  of  The  King  v.  The  Hull' Dock  Company. 
It  would  be  quite  impossible  to  replace  de  armain  annum  the  portion 
of  the  rails,  &c.,  then  destroyed.  Still,  a  tenant  would  pay  less  for 
the  line  when  the  rails  had  greater  wear,  and  so  the  depreciation 
would  diminish  the  ratable  value.  The  King  v.  Tomlinson^  9  B.  &. 
C.  163,  does  not  lay  down  that  a  sum  of  money  for  repairs  must  be 
actually  and  bodily  set  aside,  though  it  is  clearly  stated  that  such 
a  deduction  from  the  assumed  rent  is  to  be  allowed.  The  King  v. 
Lower  Mitlon,  Ibid.  810.  There  is  no  doubt  that  this  property  is  of 
a  perishable  nature.  The  Queen  v.  The  Cambridge  Gas  lAght  Com- 
pany^  8  Ad.  &  E.  73 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  M.  C.  50. 

[Coleridge^  J.  How  can  you  bring  this  within  the  terms  of  the 
Parochial  Assessment  Act,  without  having  set  aside  a  sum  for  the 
purpose  ?] 

The  case  finds  that  a  greater  percentage  is  deducted  on  this  very 
account  from  the  assumed  rent  of  house  property  in  Croydon,  than 
is  allowed  in  the  case  of  other  property  not  of  a  perishable  nature ; 
and  on  the  same  principle  the  probable  average  annual  expense  of 
replacing  the  rails,  &c.,  should  be  here  allowed,  because  it  is  certain 
that  they  must  at  some  period  require  renewal  It  is  found  by  the 
sessions  that  the  sum  claimed  will  be  necessary  on  an  average  to 
maintain  the  property  in  a  state  to  command  the  rent.  It  is  impos- 
sible to  ascertain  the  probable  average  annual  expense  by  taking  a 
series  of  past  years,  as  railways  have  not  been  in  operation  a  sufficient 
number  of  years  to  make  experience  a  test 

[Palteson,  J.     Then,  how  many  years  are  to  be  taken  ?] 

A  reasonable  number  founded  on  the  opinion  of  surveyprs  ac- 
quainted with  the  n|tture  of  the  property. 

[ JErte,  J.  You  may  put  it  thus :  Suppose  a  railway  twenty  miles 
long,  of  which  one  mile  requires  to  be  reproduced  every  year ;  that 
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woald  oome  to  the  same  thing  on  an  average  of  years  as  if  the  whole 
required  to  be  reproduced  at  the  end  of  twenty  years.] 

That  is  so.  But  it  is  argued  that,  as  the  company  would  be 
allowed  the  full  amount  when  it  is  expended,  no  injury  is  done  by 
disallowing  any  prospective  deduction.  There  is,  however,  a  fallacy 
in  that,  for  if  the  whole  expense  exceeded  the  profits  of  that  particu- 
lar year,  the^company  would  not  escape  being  rated.  The  King  v. 
The  Hull  Dock  Company.  Besides,  that  could  not  be  considered  a 
"probable  average  annual  cost"  Insurance  may  be  deducted  accord- 
ing to  the  provisions  of  the  Assessment  Act,  but  it  cannot  be  said 
that  it  must  necessarily  be  paid.  In  2%e  Queen  v.  The  Great  Western 
Railtaat/  Company^  this,  item  is  treated  as  landlord's  improvements, 
and  not  as  tenant's  repairs ;  but  even  if  that  were  so,  the  ground 
there  taken  is  not  sound,  that  they  can  only  be  allowed  for  if  actually 
l^id.  That  is  impossible  where  the  rate  is  calculated  prospectively. 
There  is  no  objection  here  raised  that  the  expense  of  restoring  the 
permanent  way  has  been  paid  out  of  capital  instead  of  revenue.  * 

Thirdly,  as  to  the  exchange  toll,  or  the  supposed  rent  which  would 
represent  it  No  doubt,  the  agreement  between  the  two  companies 
as  to  the  use  of  these  twelve  miles  is  a  mere  private  arrangement,  by 
which  the  tolls  payable  by  one  company  are  set  against  those  payap 
ble  by  the  other,  and  therefore  both  or  neither  ought  to  enter  into  the 
calculation  of  the  hypothetical  rent  which  a  tenant  would  give  for 
the  appellant's  railway. 

SdoleridgCy  J.  Suppose  the  whole'  line  were  divided  as  these  twelve 
es  are,  would  the  company  escape  rating  altogether  ?] 

No ;  the  value  of  their  occupation,  with  its  privileges,  inclu^g 
that  of  passing  toll-free  along  half  the  line,  would  have  to  be  caicn- 
lated ;  but  then,  on  the  other  hand,  no  tolls  would  be  taken  into  ac- 
count for  the  other  half  of  the  line. 

[Coleridge^  J.  Looking  to  the  parochial  earnings,  you  must  in- 
clude the  tolls  earned  in  Croydon ;  but  you  cannot  deduct  the  tolb 
paid  and  earned  in  another  parish.] 

The  payment  of  the  latter  tolls  contributes  to  earn  the  profits  in 
Croydon  parish.  In  general,  all  expenditure  earned  along  the  line 
contributes  to  the  profits  along  the  whole  line ;  but  this  agreement 
applies  only  to  the  earnings  in  the  parishes  where  the  exchange  tolls 
would  be  earned,  and  if  the  agreement  were  put  an  end  to,  those 
parishes  alone  would  receive  the  benefit  of  the  tolls  paid. 

Lastly,  the  calculation  of  the  hypothetical  rent  must  be  made  with 
reference  to  the  state  of  things  on  the  day  when  the  rate  is  made.  The 
Parochial  Assessment  Act  speaks  of  the  rent  at  which  the  property 
may  reasonably  be  expected  to  be  let  The  rate  must  relate  to  the 
same  point  of  time  in  regard  to  all  kinds  of  property  in  the  parish, 
and|  according  to  the  respondents'  view,  the  value  of  all  property  may 
have  to  be  calculated  on  a  state  of  things  existing  six  months  back. 
The  company  indeed  are  not  compellable  to  make  up  their  accounts 
oftener  than  once  a  year  unless  they  please,  and  therefore,  according 
to  the  principle  contended  for  on  the  other  side,  they  may  themselves 
choose  the  state  of  accounts  upon  which  they  desire  to  have  the  rate 
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oelccilated.  If  the  increase  in  the  amount  of  pkuit  foond  to  ha^e 
been  made  between  June  and  November  did  not  exist,  the  appellants 
would  have  been  obliged  to  incur  additional  expense  and  loss  of 
traffic  from  working  with  an  insufficient  plant;  therefore  they  are 
entitled  to  a  proportionally  larger  deduction  for  the  increased  outlay. 
In  T%e  Queen  v.  The  Grand  Junction  Railway  Company  it  is  assumed 
that  the  ratable  value  must  be  calculated  according  to  t^en  existing 
circumstances.  Lord  Denman,  C.  J.,  there  says,  ^'  It  must  never  \^ 
forgotten  that  the  propriety  of  a  poor  rate  can  only  be  detennined 
by  reference  to  the  facts  found  to  be  actually  existing  when  it  was 
made.  The  King^  v.  Bedworth,  8  East,  389 ;  The  Queen  v.  WeMrook; 
and  The  Queen  v.  Everest^  10  Q.  B.  Rep.  202,  were  also  referred  to 
on  this  point  Cicr,  ^^,  ^^^ 


Reoina  v.  The  South-eastern  Railway  Company.^ 

On  an  appeal  against  a  rate,  bearing  date  the  11th  of  July,  1848, 
for  the  relief  of  the  poor  of  the  parish  of  Westbere,  in  the  county  of 
Kent,  in  which  rate  the  South-eastern  Railway  Company  were  rated 
as  owners  and  occupiers  of  a  part  of  a  branch  of  the  South-eastern 
Railway  Company,  (which  branch  railwav  runs  from  the  said  South- 
eastern Railway  near  Ashford  to  the  city  of  Canterbury  and  the 
towns  of  Ramsgate  and  Margate,  in  the  county  of  Kent,)  which  part 
of  ti^e  said  branch,  in  Inspect  of  which  the  said  company  are  rated 
as  Sbresaid,  extends  in  length  two  hundred  and  two  and  a  half 
chains  within  the  parish  of  Westbere,  and  was  rated  in  the  said  rate 
at  the  sum  of  1260/^  being  at  the  rate  of  500L  per  mile,  the  Court 
of  Quarter  Sessions  for  the  eastern  division  of  the  county  of  Kent 
oonfirmed  the  said  rate,  subject  to  the  opinion  of  the  Court  of. 
Queen's  Bench  upon  the  following  case :  — 

The  South-eastern  Railway  Companv  was  established  and  incor- 
porated under  that  name  by  6  &  7  Will.  4,  c  75.  .  B^  7  &  8  Vict  c. 
25,  intituled,  "  An  Act  to  enable  the  South-eastern  Railway  Company 
to  make  a  railway  from  the  said  South-eastern  Railway,  near  Ash- 
ford, to  the  city  of  Canterbury  and  the  towns  of  Ramsgate  and 
Margate,  and  to  join  the  Canterbury  and  Whitstable  Railway,"  the 
South-eastern  Railway  Company  were  empowered  to  make  such 
last-mentioned  railway.  [Copies  of  these  acts  accompanied  the  case, 
and  were  to  be  taken  as  part  thereof.]  The  South-eastern  Railway 
Company  have  obtained  several  other  acts  of  Parliament,  and  under 
the  powers  contained  in  their  acts,  or  some  or  one  of  them,  the  com- 

Eny  have  completed  the  present  main  line  of  the  South-eastern 
lilway,  leading  from  the  London  and  Croydon  Railway  to  Dover, 
and  several  branches  communicating  therewith,  and,  amongst  other 
branches,  a  branch  leading  from  the  said  main  line  of  the  South- 
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eestern  Bailwaj,  near  Ashford,  to  the  city  of  Canterbnry  and  tbe 
towns  of  Bamsgate  and  Margate,  and  joining  tbe  Canterbury  and 
Whitstable  Bailway.  The  said  branch  railway  leading  from  the  said 
main  line  passes  for  the  length  of  two  hnndiSd  and  two  and  a  half 
chains  throngh  the  parish  of  Westbere.  There  is  no  station  in  tbe 
parish  of  Westbere.  The  total  number  of  miles  open  for  traffic  upon 
the  main  line  of  the  South-eastern  Bailway,  together  with  the 
branches  communicating  with  it,  is  one  hundred  and  sixty-one.  The 
said  company  are  in  the  exclusive  occupation  of  the  main  line  and 
branches.  They  provide  locomotive  power  and  carriages,  and  carry 
on  the  business  of  conveying  passengers  and  goods  for  hire  upon  tbe 
said  main  line  and  branches ;  such  conveyance  of  passengers  and 
goods  for  hire  is  the  only  source  of  profit  or  revenue  arising  to  the 
company  bom  the  main  line  and  branches.  The  above-mentioned 
main  line,  and  also  the  branches,  extend  through  a  great  number  of 
parishes.  The  stations  and  buildings  throughout  the  main  line  and 
branches  are  rated  sepcurately  from  the  railway.  Throughout  the  main 
line  and  branches  the  expense  of  repairs  and  maintenance  of  the  rail- 
way may  be  taken  as  proportional  to  the  length  in  the  parish,  as  com- 
pared with  the  whole  length  of  the  main  line  and  branches.  The  traffic, 
both  in  passengers  and  goods,  is  much  greater  upon  the  main  line  than 
upon  any  or  either  of  the  branches,  and  the  greater  part  of  the  traffic 
upon  the  main  line  never  passes  over  any  part  of  the  branch  railway 
vrhich  runs  through  the  parish  of  Westbere.  The  traffic,  both  in  pas- 
sengers and  goods,  over  any  one  mile  or  portion  of  a  mile,  upon  any  part 
of  the  main  line,  is  greater  than  the  like  traffic  over  an  equal  length 
of  the  line  of  railway  in  any  part  of  the  parish  of  Weitbere,  and  the 
expense  of  conveying  passengers  and  goods,  and  the  rate  of  charge 
by  the  company  for  such  conveyance,  may  be  taken  as  the  same 
throughout  the  whole  of  the  main  line  and  branches ;  that  is  to  say, 
with  respect  to  passengers,  in  proportion  to  the  distance  travelled  by 
each  passenger,  and  with  respect  to  goods,  in  proportion  to  their 
weight  and  the  distance  they  are  carried  along  the  line  of  railway, 
whether  it  be  the  main  line  or  any  one  of  the  branches.  The  annual 
net  profits  of  the  *  company,  both  from  the  passengers  and  goods' 
traffic,  over  any  one  mile  or  portion  of  a  mile  of  the  main  line,  exceed 
those  arising  from  the  like  traffic  over  any  equal  length  of  the  line  of 
railway  in  the  parish  of  Westbere. 

By  the  rate  above  mentioned,  the  company  were  rated,  in  respect 
of  the  two  hundred  two  and  a  half  chains  of  the  line  of  the  branch 
railway  which  runs  through  the  pturish  of  Westbere,  in  the  sum  of 
1260/.,  being  at  the  rate  of  500i  per  mile.  The  rate  above  mentioned 
was  made  and  based  upon  the  mileage  principle ;  that  is  to  say,  by 
first  ascertaining  the  gross  receipts  of  the  company  from  the  traffic 
upon  all  the  lines  of  railway  in  their  occupation,  as  well  the  main 
line  as  the  branches,  considered  as  cAe  entire  concern ;  by  deducting 
from  such  gross  receipts  the  usual  expenses  and  allowances  upon  all 
such  lines  and  branches,  considered  as  one  entire  concern ;  by  treating 
the  residue  or  balance  of  such  gross  receipts,  after  such  deduction 
for  expenses  and  allowances,  as  the  net  rent  or  fair  ratable  value  of 
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the  whole  of  the  main  line  and  branches ;  and  by  dividing  the  tame 
among  the  several  parishes  upon  the  mileage  principle,  allotting  as 
the  ratable  value  of  so  much  of  the  branch  line  of  railway  as  lies  in 
the  parish  of  WestbeA  such  a  proportion  of  the  ratable  value  of  the 
whole  of  the  main  line  and  branches,  ascertained  as  aforesaid,  as  the 
length  of  that  portion  of  the  railway  which,  lies  in  the  pariah  of 
Westbere  bears  to  the  length  of  the  whole  main  line  and  branches 
together. 

The  respondents  contended  that,  under  the  circumstances,  the 
above  was  the  proper  mode  of  ascertaining  the  ratable  value.  The 
appellants,  on  the  other  hand,  contended  that  the  rate  ought  to  have 
been  based  on  the  principle  of  parochial  earnings ;  that  is  to  say, 
that  they  ought  to  have  been  rated  at  such  a  sum  as  a  tenant  might 
be  expected  to  give  as  annual  rent  for  that  portion  of  the  branch  rail* 
way  situate,  within  the  parish  of  Westbere,  ^regard  being  had  to  the 
net  revenue  earned  by  the  portion  of  the  railway  situate  within  that 
parish,)  such  rent  being  ascertained  by  talung  the  gross  annual 
receipts  of  the  company  arising  from  that  portion  of  the  Ashford, 
Bamsgate,  and  Margate  branch  line  of  railway  situate  in  Westbere 
parish,  such  ^  gross  receipts  being  ascertained  by  taking  a  proportion 
of  the  fare  paid  by  every  passenger  who  has  during  the  course  of  the 
year  been  carried  by  the  company  over  any  part  of  the  railway  ia 
Westbere,  such  proportion  bearing  the  same  ratio  to  the  whole  sam 
paid  by  such  passenger  for  his  fare  for  the  whole  distance  travelled 
by  him  over  the  company's  main  line  and  branches,  as  the  distancp 
travelled  by  him  in  Westbere  bears  to  the  whole  distance  travelled 
by  him  on  tb^  company's  main  line  and  branches ;  and  also  by  taking 
a  proportion  of  the  gross  receipts  for  goods'  traffic  in  Westbere,  cat 
cidated  on  a  similar  principle;  then  by  taking  from  such  grostf 
receipts  for  passengers  and  goods'  traffic  in  Westbere  the  deductions 
prescribed  and  directed  by  the  Parochial  Assessment  Act,  6  &  7  WiU. 
4,  c.  96,  according  to  the  mileage  principle,  applied  to  such  Asbfosd, 
Margate,  and  Bamsgate  line  only ;  the  result  showing  the  rent  which 
a  tenant  might  reasonably  be  expected  to  ^ve  for  the  portion  of  the 
railway  situate  within  Westbere,  which  mileage  principle  the  appel- 
.  lants  contend  gives  the  nearest  approximation  to  the  actual  expenses 
and  usual  allowances  in  respect  of  the  respondent  parish  which  can 
with  any  certainty  be  arrived  at 

If  the  court  should  be  of  opinion  that,  under  the  circumstances,  the 
miledge  principle  contended  for  by  the  respondents  is  the  proper  one, 
then  the  sessions  found  that  the  sum  of  1260/.  is  the  proper  ratable 
value  of  that  part  of  the  branch  line  of  railway  which  is  situate  in 
Westbere,  and  the  rate  was  to  stand  confirmed;  but  if  the  court 
should  be  of  opinion  that,  under  the  circumstances,  the  mileage  prin- 
ciple contended  for  by  the  respondents  ought  not  to  have  been 
adopted,  or  that  the  principle  contended  for  by  the  appellants  is  the 
correct  principle,  then  the  sessions  found  that  the  aaia  50&L  is  tht 
proper  ratable  value  of  that  part  of  the  branch  line  of  railway  which 
is  situate  in  the  respondent  parish,  and  in  that  case  the  rate  was  to 
be  amended  by  reducing  it  to  that  amount,  and  the  order  of  sessions 
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confirming  the  original  rate  was  to  be  reversed.  The  court  to  have 
the  power  of  amending^  quashing,  or  otherwise  dealing  with  the  rate, 
as  they  mijght  deem  right 

Homy  in  support  of  the  order  of  sessions.^  Two  questions  are 
raised  by  this  case :  first,  whether  the  main  line  and  branches  should 
be  treated  as  one  entire  concern  in  assessing  the  rate ;  and  secondK, 
whether  the  mileage  principle  or  the  parochial  earnings'  principle  is 
correct  First,  the  main  line  and  branches  are  worked  by  the  com- 
pany as  one  concern,  and  all  the  earnings  are  blended  together;  there- 
fore, it  is  right  that,  for  the  purpose  of  estimating  the  value  of  ttie 
occupation,  the  whole  should  be  treated  as  one  concern.  If  this 
ix>urse  be  not  adopted,  a  difficulty  might  arise  as  to  which  is  the 
main  and  which  the  branch  line ;  a  loop  might  exist,  or  lines  might 
diverge  to  two  equally  important  places.  Therefore,  the  sessions  were 
right  in  adopting  the  view  of  the  respondents  in  this  particular. 
Secondly,  the  raifeage  principle  is  the  only  one  which  can  possibly  be 
applied  to  ascertain  the  net  profits  of  a  railway;  the  method  of 
ascertaining  the  net  earnings  in  each  parish  is  quite  impracticablf\ 
ne  King  v.  Kmgsmnford^  7  B.  .&  C.  236 ;  s.  c  nom.  JJie  King  v. 
TYie  DuMey  Canal  Company^  6  Law  J.  Rep.  M.  C.  3,  will  no  doubt 
be  relied  on  by  the  company ;  but  that  was  the  case  of  a  canal, 
which  differs  materially  from  a  railway.  In  a  canal  it  is  not  difficult 
to  find  the  proportion  of  tolls  earned  in  each  parish ;  but  on  a  rail- 
way, with  a  multitude  of  stations  and  traffic  passing  from  each  one 
of  these  stations  to  each  of  the  others,  it  would  be  qoite  impossible 
for  the  overseers  to  arrive  at  any  just  estimate,  even  if  they  had  all 
the  company's  books  produced  to  them.  There  is  nothing  to  prevent 
the  company  from  altering  their  fares  from  month  to  month.  Parish 
officers  must  proceed  on  some  fixed  and  certain  principle ;  they  must 
not  lay  the  rate  at  a  venture.  The  King  v.  Tophamj  12  East,  546. 
In  The  King  v.  Woking^  4  Ad.  &  E.  40 ;  s.  c.  6  Law  J.  Rep.  (n.  s.) 
M.  C.  17 ;  and  T9ie  Queen  v.  The  ^Cambridge  Oas  Light  Qmpanj/,  8 
Ad.  &  B.  73 ;  s.  c.  7  Law  J.  Rep.  (n.  s.)  M.  C.  50,  the  aggregate  of 
ratable  value  was  divided,  not  according  to  the  receipts  in  each 
parish,  but  according  to  the  quantity  of  land  occupied  in  each  parisb.- 
In  the  latter  case  the  court  sav, "  It  is  true  that  in  the  case  of  a 
canal,  where  the  toUs  varied  in  different  parts  of  the  line,  it  was  de- 
dded  that  a  rate  could  not  be  made  upon  the  company  in  each  parish 
accordingto  the  length  of  the  canal  in  it,  and  for  that  reason, in  Thr 
King  V.  jRngswinfordj  which'is  a  case  very  recently  before  this  court, 
where  the  tolls  were  the  same  throughout  the  whole  line,  it  was  held, 
that  the  proportion  to  be  paid  by  the  company  in  any  given  parish 
along  the  line  must  be  ascertained  by  a  mileage  calculation.  TTie 
KSng  V.  Woking.^  Those  remarks  are  applicable  to  the  present  case. 
If,  however,  the  mileage  principle,  contended  for  by  the  respondents^ 
be  adopted,  it  gives  a  dimple  and  fair  mode  of  arriving  at  the  net 

1  May  1,  1850,  before   Lord   Cavpbell,  C  J.,  Pattbson,  WioHTMiff,  «od' 
Erlk,  JJ. 
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anuual  vidue  of  the  occupatioa  in  the  parish.  The  accounts  of  the 
gross  receipts  which  the  company  are  bound  to  keep  and  furnish  t» 
the  overseers  afford  a  plain  mode  of  estimating  the  net  profits  of  the 
concern.  This  question  has  never  been  expressly  decided.  In  TJu 
Queen  v.  The  London  and  South-western  Railway  Company^  1  Q*  B. 
Rep.  558 ;  s.  c.  11  Law  J.  Bep.  (n.  s.^  M.  C.  93,  the  mileage  principle 
was  not  material  to  the  main  point  m  the  case,  which  was,  whether 
the  rate  should  be  laid  on  the  tolls  only ;  and  in  The  Queen  v.  Tte 
Grand  Junction  Railway  Compa/nyy  4  Ibid.  18 ;  s.  c.  13  Law  J.  Rep. 
(n.  8.)  M.  C.  94,  it  was  admitted  to  be  the  correct  mode ;  so  also  ia 
I&e  Queen  v.  TJie  Great  Western  Railway  Company y  6  Ibid.  179; 
a.  c.  16  Law  J.  Rep.  (n.  s.i  M.  C.  146,  where,  as  the  branch  lines  were 
worked  at  a  loss,  it  would  have  been  very  much  to  the  interest  of  the 
company  to  question  the  correctness  of  the  mileage  principle ;  but  no 
such  pomt  was  there  raised,  and  it  may  therefore  be  presumed  that  it 
was  considered  to  be  too  well  established  to  be  questioned. 

Rase^  contra.  The  rate  cannot  be  support^.  From  The  King  v. 
Kmgswi^ord  downwards,  the  question  has  always  been,  What  is  the 
value  of  the  occupation  in  the  rating  parish  ?  And  that  principle  of 
rating  is  recognized  and  sanctioned  by  the  Parochial  Assessment  Act 
Here  there  is  a  parish  including  only  a  portion  of  a  branch  line  upon 
which  it  is  expressly  found  that  the  profits  fall  far  short  of  those 
earned  on  the  main  line.  The  profits  on  which  the  rate  is  to  be  cal- 
culated are  those  arising  within  the  rating  parish.     The  King  v.  lEl- 

la    If  so, 


^oth  3 B.  d&  Aid.  112.  The  King  v.  Barnes,  1  B.&  Ad.  lia  If  so,  the 
respondent  parish  has  no  right  to  any  of  the  [profits  earned  on  the 
main  line.  Secondly,  the  mileage  principle  cannot  be  adopted. 
There  is  no  real  distinction  between  the  present  case  and  The  Kmg 
V.  Kvngswinford.  The  only  difierence  suggested  is,  on  the  score  c? 
there  being  a  greater  dimculty  of  ascertaining  the  net  parodiial 
earnings  in  the  case  of  a  railway  than  of  a  canal,  but  that  is  no  rea- 
son for  the  parish  officers  adopting^  improper  mode  of  assessment, 
sijush  as  the  mileage  method  is  decided  to  be,  wherever,  as  here,  the 
profits  vary  in  difiereat  parishes.  There  may  be  cases  where  the 
mileage  division  ^ves  a  correct  result,  but  that  is  only  where  the 
profits  earned  and  expenses  incurred  on  each  mile  are  the  same,  wbeie 
the  result  is  correct,  because  it  gives  the  net  earnings  in  each  parish,  or, 
in  other  words,  the  rent  which  a  tenant  would  give  for  that  portion 
of  the  whole  concern,  he  being  placed  in  the  same  situation  with 
respect  to  the  residue  as  the  company. .  -In  The  King  v.  Woking^  the 
principle  of  The  King  v.  Kingsurhtford  was  distinctiy  recogn^ed,  bat 
the  tolls  paid  for  passing  over  the  parts  of  the  canal  not  in  the 
respondent  parbh  were  there  excluded,  and  as  all  the  tolls  paid  for 
traffic  passing  through  the  parish  were  the  same  throughout,  the 
milea^^e  mode  of  apportionment  gave  a  correct  result  So  alao  in 
The  Queen  v.  The  Cambridge  Oas  Light  Companfh  it  codd  not  be 
said  that  the  profit  received  for  the  supply  of  gas  was  earned  by  one 
portion  of  the  pipes  more  than  another.  The  Queen  v.  7%<  London 
and  South-western  Railway  Oongmny  is  the  only  case  in  whidi  this 
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qaestion  has  been  disputed  in  regard  to  railway^,  and,  so  far  as  it 
goes,  it  is  in  favor  of  the  appellants'  ailment  The  principle  of  ap- 
portioning the  ratable  value  according  to  the  net  profits  earned  is 
clearly  laid  down  in  The  Qtieen  v.  mile  End  Old  Totarij  10  Q.  B. 
Rep.  208;  s.  c  16  Law  J.  Rep.  (n.  s.)  M.  C.  184 ;  and  I%e  Queen  v. 
The  BammersmiUi  Bridge  Company^  18  Law  J.  Rep.  (n.  s.)  M.  C.  85. 

[JErte,  J.  How  can  the  expenses  occurring  within  a  parish  be  ap- 
portioned ?] 

There  may  be  some  practical  difficulty  in  doing  this,  but  it  is  not 
necessary  for  the  company  to  establish  any  other  principle  of  rating. 
It  is  sufficient  for  the  present  case  to  show  that  the  principle  affirmed 
by  the  sessions  leads  to  an  erroneous  estimate  of  value  in  the  rating 

P^s**-  Cur.  adv.  vuU. 


Regina  v.  The  Midland  Railway  Company.* 

On  an  appeal  by  the  AGdland  Railway  Company  against  a  rate,, 
bearing  date  the  16th  of  February,  1849,  made  for  the  relief  of  the 
poor  ol  the  parish  of  Basford,  in  the  county  of  Nottingham,  where- 
by the  said  company  were  rated  in  respect  of  their  occupation  of  one 
and  three  fourth  miles  of  railway  in  that  parish,  the  Quarter  Sessions 
for  the  said  county  confirmed  the  rate,  subject  to  a  case,  which  stated 
that  the  whole  length  of  railway  belonging  to  and  worked  by  th^ 
Midland  Railway  Company  runs  through  several  counties  and  many 
parishes,  and  is  m  length  four  hundred  and  fifty-three  miles.  It  is  a 
public  iron  railway,  made,  maintained,  and  worked  in  the  usual  man- 
ner, for  the  conveyance  of  passengers  and  goods  in  carriages  moved 
by  locomotive  en^nes,  under  the  several  acts  of  Parliament  (local 
and  personal,  public)  touching  the  Midland  Railway  Company  and 
the  general  railway  acts.  Part  of  the  railway,  to  the  extent  of  one 
and  three  fourths  miles,  lies  in  the  parish  of  Basford,  in  the  county  of 
Nottingham ;  and  it  was  against  a  rate  for  the  relielf  of  the  poor  of 
this  parish,  made  upon  the  company  in  respect  of  this  one  and  three 
fourths  miles  of  railway,  that  the  appeal  was  had.  At  the  time  of 
the  appeal,  the  point  in  dispute  between  the  parties  was  as  to  the 
principle  upon  which  the  ratable  value  of  the  occupation  by  the  com- 
pany of  the  one  and  three  fourths  miles  of  railway  lying  in  the  parish 
of  msford  ought  to  be  ascertained.  The  principle  contended  for  by 
the  respondents  was,  that  the  ratable  value  oaght  to  be  estimated 
upon  what  is  called  the  mileage  principle ;  that  is,  by  calculating  the 
total  ratable  value  of  the  occupation  by  the  company  of  the  whole 
line  of  the  Midland  Railway,  including  the  one  and  three  fourths 
miles  in  question,  and  then  dividing  that  amount  by  the  number  of 
miles  of  the  whole  line,  so  as  to  obtain  an  average  of  the  ratable 
value  of  the  occupation  of  each  mile ;  and  that,  consequently,  the 

1  20  Uw  J.  Rep.  (k.  8.)  M.  C.  140. 

Digitized  by  VjOOQIC 


8tt  COURT  OF  QUEEN'S  BENCH,  18S0-5L 

Regina  v.  The  llidkiid  Bulwujr  Comipmf, 

ratable  value  of  one  and  three  fourths  miles  of  the  raOwajr  ocoii{»ed 
by  the  company  in  Bcuiford  would  bear  the  same  proportion  to  die 
total  ratable  valae  of  the  whole  Midland  Railway  as  one  and  three 
fourths  bears  to  four  hundred  and  fifty  three. 

The  principle  contended  for  by  the  appellants  was,  that  the  fatable 
value  of  the  one  and  three  fourths  miles  of  railway  occupied  by  the 
company  in  Basford  ought  to  be  estimated  with  reference  8<riely  to 
the  net  profits  earned  by  the  railway  within  that  parish,  and  without 
any  reference  to  the  amount  of  net  profits  earned  elsewhere,  or  to  the 
ratable  value  of  any  portion  of  the  railway  Iving  in  any  other  parish. 
The  mte  has  been  made  upon  the  principle  contended  for  by  the 
respondents.  It  was  admitted  by  the  respondents  that  if  the  princi- 
ple contended  for  by  them  was  incorrect,  the  company  were  overrated, 
and  that  the  assessment  of  the  appellants  ought  to  be  reduced.  It 
was  admitted  by  the  appellants  that  if  the  principle  contended  for  by 
the  respondents  was  correct,  the  company  were  not  overrated,  and 
that  the  rate  was  good.  The  Court  of  Quarter  Sessions,  by  their  order, 
confirmed  the  rate,  subject  to  the  opinion  of  this  court  If  this  court 
should  be  of  opinion  that  the  principle  contended  for  by  the  respond- 
ents is  correct^  then  the  order  of  the  Court  of  Quarter  Sessions  was 
to  be  confirmed.  If  the  court  should  be  of  opinion  that  the  princi- 
ple contended  for  by  the  respondents  is  incorrect,  then  the  order  of  the 
Court  of  Quarter  Sessions  and  the  rate  were  to  be  quashed. 

Hall  and  Denison^^  in  support  of  the  order  of  sessions.  This  case 
raises  the  abstract  question,  whether  the  mileage  principle  is  or  is  not 
correct  The  sessions  adopted  that  mode  of  ^culation,  and  it  is  at 
all  events  an  aproximation  to  what  a  tenant  would  give  as  rent  for 
the  portion  of  ^e  line  in  the  respondent  parish,  and  for  all  practical 
purposes  a  mileage  apportionment  of  the  Ktoss  receipts  and  gross 
expenses  of  the  whole  line  will  give  a  sufficiently  accurate  result 
Railways  are  a  peculiar  property,  and  in  applying  the  principles  of 
rating  to  them,  it  will  be  necessary  to  distinguish  not  to  ov^rnie 
previous  decisions. 

[Coleridgey  J.  The  parochial  assessment  act  seems  to  have  been 
passed  without  reference  to  such  species  of  property.] 

The  great  difficulty  in  cases  of  this  kind  has  arisen  from  applying 
the  principle  used  in  the  simple  case  where  the  subject  lies  in  only 
one  parish,  to  the  complex  case  where  it  extends  through  several  par* 
ishes.  The  question  of  distributing  the  ratable  value  first  occinred 
in  I%«  Kinffv.  The  New  River  Compam^,  1  M.&  S.  503;  and  in  Tke 
Ekig  V.  Kingminfordj  7  B.  &  C.  236;  s.  c.  rum.  Tke  Eing^  v.  Tke 
Dudley  Canal  Company^  6  Law  J.  Rep.  M.  C.  3,  it  was  applied  to 
canals,  in  which,  no  doubt,  the  court  decided  that  the  true  criterioB 
was  the  net  profits  earned  in  each  parish.  But  the  same  principle 
cannot  be  adopted  in  railways,  in  which  the  items  necessary  for  the 
calculation  cannot  be  obtained  by  the  parish.  Traffic  takers  stationed 
on  the  banks  of  a  canal  may  form  a  reasonable  estimate  of  the  traffic 

1  May  29,  before  Lord  Campbell,  C.  J.,  PATTStON,  Coleridge,  and  Erle,  JJ. 
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lirllkA  pasflea,  bbt  sdch  a  mode  would  be  qtdte  useless  if  applied  to 
MJ^way  traffic,  it  is  next  to  impossible  to  ascertain  local  profits^  and 
b  is  q^dte  impossible  to  ascertain  local  outgmng'S  and  expenses,  which 
vary  with  the  several  embankments,  tnnnels,  &c.;  therefore  some 
nuik  of  totimating  them  approximately  must  be  allowed,  and  the 
oafleage  ptinoiple  supplies  the  best  practicable  method.  The  assist- 
anee  winch  the  legislatare  has  provided  extends  only  to  the  total 
receipts  and  total  expenditure,  7  &  8  Vict  c.  20.  s.  107.  Any  other 
infoimation  can  only  be  obtained  by  the  overseers  on  the  trial  of 
an  appeal.  Tke  Queen  v.  The  Cambridge  Gas  Light  Company^  8  Ad. 
&  R  73 ;  s.  c  7  Law  J.  Rep.  (n.  s.)  M.  C.  50,  is  the  authority  upon 
wbich  the  mileage  principle  rests. 

[Efie^  J.  There  the  court  avoid  laying  down  any  principle  as  to 
the  quamimm  of  appointment;  they  only  say  that  every  parish  in  which 
diere  is  any  pipe  is  entitled  to  some  rate.] 

The  land  occupied  by  the  pipes  entitles  a  parish  to  rate,  even 
ilKHigh  no  profit  is  received  in  it,  and  it  is  directly  decided  that 
tbe  distribution  must  be  according  to  the  quantity  of  apparatus 
in  tbe  respective  parishes.  Here  the  length  of  line  in  each  parish 
represents  the  quantity  of  apparatus  in  that  case.  In  The  Queen  v. 
MUe  End  Old  T&um,  10  Q.  B.  Rep.  208;  s.  c.  16  Law  J.  Rep. 
(n.  8.)  M.  C.  184,  that  case  was  supported,  and  the  milease  prin- 
ciple directly  affirmed.  The  three  previous  cases  decided  as  to 
railways  do  not  militate  against  this  argument  The  Queen  y. 
T%e  London  and  Sofdh-westem  Railway  Company^  1  Ibid.  558 ;  s.  c 
11  Law  J.  Rep.  (n.  s.)  M.  C.  98,  professed  to  proceed  solely  upon  the 
facts  there  found,  and  it  was  there  assumed  that  lines  of  railway 
aoidd  never  be  practically  open  to  rival  carriers.  The  sole  dispute 
was^  whether  the  rent  which  a  tenant  would  give  was  to  be  calculated 
on  tbe  basis  of  the  whole  receipts  or  of  the  tolls  only.  In  either  case 
the  reasonable  amount  of  the  rent  was  found,  and  no  objection  as  to 
tlie  difficulty  of  ascertaining  the  loial  receipts  and  outgoings  was 
raised.  Then,  in  The  Queen  v.  The  Grand  Junction  Railxcay  Com- 
pany^ 4  Ibid.  18 ;  s.  c.  13  Law  J.  Rep.  (n.  s.)  M.  C.  94,  the  mileage 
principle  was  adopted  by  consent,  and  sanctioned  by  the  court  as  a 
proper  mode  of  calculation ;  and  in  The  Queen  v.  7%e  Great  Western 
Eaitwmy  Compmny^  6  Ibid.  179 ;  s.  c.  16  Law  J.  Rep.  (n.  s.)  M.  C.  145, 
a  mixed  method  was  agreed  to,  viz.,  by  ascertaining  tbe  actual  gross 
receipts  in  the  parish,  and  deducting  a  milca^  proportion  of  the 
whole  gross  outgoings,  taking  the  difference  as  the  net  profits  earned 
in  the  parish.  The  alternative  offered  in  this  case  by  the  company 
i«,  that  the  net  profits  earned  in  the  parish  should  be  ascertained,  in- 
dependently of  any  profits  earned  elsewhere ;  but  that  is  quite  incon- 
afeteot  with  what  is  ssud  in  The  Queen  v.  The  London  and  Sout/i- 
western  Railway  Company^  where  the  case  is  put  of  an  inn  in  parish 
A  cooneetefd  with  a  tap  in  parish  B,  and  in  estimating  the  rent  which 
wieold  be  given  by  a  tenant  of  the  inn,  the  advantages  derived  from 
tbe  tap  ki  the  adjoining  parish  must  be  taken  into  calculation. 

[  Coleridgey  J.  The  mileage  principle  is  almost  certain  to  do  some 
injcMtiea  to  other  parishes  not  before  the  court  at  the  time.] 
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M.  D.  BUI  and  WiUmare^  contra.  The  sole  qnestioa  now  mind 
is,  whether  this  rate  is  calculated  on  a  correct  principle.  It  is  qoile 
immaterial  to  the  present  argument  whether  the  appellants'  metkod 
is  the  true  one,  otherwise  than  as  illustrating  the  fallacy  of  the  mile* 
age  principle ;  if  the  respondents  are  not  right,  the  order  of  sessions  is 
to  be  quashed.  The  object  to  be  attained  is  to  find  the  real  valae  of 
the  occupation  in  the  parish,  and  the  provisions  of  the  Parochial  hsr 
aessment  Act  are  merely  means  to  that  end. 

[Lord  Campbell^  C.  J.  You  might  assume  the  part  of  the  line  in 
the  respondent  parish  to  be  in  the  hands  of  a  stranger,  and  consider 
what  the  company  would  give  to  rent  it] 

That  would  be  a  proper  test,  and  if  it  is  applied  it  will  be  seen  that 
the  net  earnings  in  any  other  parish  cannot  affect  the  amount  of  that 
rent  The  Q^en  v.  The  Bristol  Dock  Compam^j  1  G.  &  D.  76;  s. c 
10  Law  J.  Eep.  (n.  s.)  M.  C.  105.  The  Kmg  v.  Tlie  Tremt  and  Mer- 
sey Canal  Company^  1  B.  &;^  C.  545. 

[Lord  Campbell^  C.  J.  The  value  of  the  land  in  the  parish  may  vary 
very  much  b^  reason  of  its  connection  with  land  in  other  parishes.] 

The  principle  which  is  sanctioned  in  rating  canals  should  be  ap- 
plied to  railways.  In  both  species  of  occupation,  the  amount  of  [Mofit 
earned  is  in  exact  proportion  to  the  length  of  user;  traffic  that  pasaes 
along  twenty  miles  pays  twenty  times  the  amount  which  traffic  pass- 
ing along  one  mile  pays.  But  in  water  and  gas  works  the  case  is 
'very  different;  there  the  consumer  does  not  pay  more  in  conseqa«ooe 
of  a  greater  distance  being  travelled  by  the  water  or  gas.  Therefore 
it  IS  that  in  canals  and  railways  the  quantum  of  user  or  amount  of 
profit  earned  in  the  parish  is  to  be  considered ;  but  in  water  and  gas 
works  the  profit  being  earned  in  respect  of  the  whole  transit,  it  nuiy 
be  well  apportioned  according  \o  the  length  of  pipe  in  each  parish; 
and  The  Queen  v.  MUe  End  Old  Town  shows,  that  even  in  those 
cases  the  principle  of  parochial  earniUj^  has  been  looked  to  as  the 
ultimate  question  to  be  ascertaij^.  The  King  v.  Lower  MUUMfd  R 
&  C.  810 ;  s.  c.  8  Law  J.  Rep.  M.  C.  57.  IVie  King  v.  Chelmer,  2  R 
&  Ad.  533.  The  mileage  principle  is  entirely  at  variance  with  the 
principle  laid  down  in  The  King  v.  Nicholson^  12  East,  330.  Tb^ 
referred  to  a  passage  in  The  Queen  v.  The  Bristol  Dock  Comptm^i 
cited  in  a  note  to  The  Queen  v.  TTie  London  and  South-western  BaH- 
way  Company^  2  G.  &  D.  53 ;  s  c.  11  Law  J.  Rep.  (n.  s.)  IVL  C.  93. 

But  it  is  not  impossible  to  ascertain  the  net  earnings  of  each  pariah. 
Suppose  the  whole  line  is  one  hundred  miles,  one  mile  of  which  lies 
in  the  rating  parish,  by  taking  the  portion  of  the  fare  which  is  received 
by  every  train  in  respect  of  that  one  mile,  the  gross  eaminga  will  be 
found;  and  then  there  must  be  deducted  all  expenses  peculiar  to  that 
mile,  j(if  any,)  —  for  instance,  a  stationary  engine  necessary  to  draw 
trains  up  a  steep  incline  there,  —  besides,  there  must  be  deducted  a 
proportion  of  all  such  expenses  as  are  common  to  the  whole  linei 
fliuch  as  the  expenses  of  the  board  of  directors,  which  may  well  be 
apportioned  on  a  mileage  calculation.  The  result,  after  making  these 
deductions,  will  be  the  net  earnings  in  the  rating  parish. 

r  Coleridge^  J.  How  are  the  parish  officers  to  make  this  4^!c^^lfttw  \ 
^  e  must  K>ok  to  what  it  is  possible  for  them  to  do.] 
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There  is  no  greater  difficctlty  than  in  rating  canals,  and  such  a  cal- 
culation was  actaally  made  in  The  Queen  v.  The  London  Brightom^ 
emd  South  (Joasi  Railway  Company,  20  Law  J.  Rep.  (n.  s.)  M.  C.  124 ; 
anUy  p.  339.  Tlie  King  y.  Tlie  Oxford  Canal  Company  principally 
tamed  on  the  deductions  proper  to  be  allowed. 

[PaUeson,  J.  Your  su^ment  would  render  it  necessary  to  take  an 
estimate  of  every  passenger  going  on  every  journey.] 

They  cited  The  King  v.  Parrott,  5  Term  Rep.  593,  adopted  in  the 
Great  Western  Case.  q^  ^^  ^^ 

Judgment  was  now  delivered  in  the  three  cases  by 

Ck>i«EiuooE,  J.  These  cases  have  stood  over  for  consideration  for 
some  time :  the  first  was  argued  before  all  the  present  miembers  of 
the  court  except  my  Lord  CampbeU,  and  as  it  raises  the  only  ques- 
tion which  is  for  decision  in  the  other  two,  it  will  be  convenient  to 
dispose  of  it  first  Our  judgment  on  that  point  in  this  case  will  dis- 
pose of  the  other  two  cases. 

The  first  question  is,  as  to  the  principle  on  which  the  rate  was  to 
be  imposed,  whether  upon  what  has  been  called  the  mileage  principle, 
that  is,  by  treating  the  whole  line  of  railway  (trunk  and  branches)  as 
one  entire  subject  matter,  and  the  whole  ratable  value,  however  con- 
stituted, as  entire,  and  then,  for  the  purpose  of  rating,  dividing  it 
among  the  several  parishes  simply  according  to  the  distance  which 
the  line  passes  through  each ;  or  upon  the  ordinary  principle  of  ascer- 
taining the  actual  ratable  value  of  the  land  occupied  by  the  company 
in  each  parish,  by  the  rules  which  are  applicable  to  any  other  land 
occupied  by  any  other  bodies  or  persons  for  other  purposes.  The 
judicial  decision  of  this  question  has  hitherto  been  avoided  by  agree- 
ment and  mutual  concession ;  and  we  have  delayed  to  pronounce 
our  judgment  on  it,  not  so  much  from  the  difficulty  of  determining 
the  rule  of  law,  as  from  that  which  arises  on  its  practical  application. 
Tbif>  presses  particulcurly  against  what  is  called  the  parochial  principle. 
How  are  you  by  any  means  now  in  the  power  of  parish  authorities 
to  ascertain  the  particulars  of  profit  and  outgoings,  from  a  comparison 
between  which  the  ratable  value  of  the  land  occupied  is  to  be  deduced ; 
both  fHTofit  and  outgoings  being  affected  by  cirqpmstances  spread 
through  the  whole  line  ?  On  the  other  hand,  against  the  mileage 
principle  is  to  be  urged,  that,  although  as  regards  the  railway  com- 
pany—  an  entire  body  with  an  entire  interest — it  is  matter  of  indif- 
ference how  you  divide  a  rate  assumed  to  be  entire  for  the  whole  line ; 
yet,  as  the  parishes  are  bodies  with  separate  interests,  there  is  a  man- 
ifest injustice  in  attributing  to  the  same  space  of  land  the  same  pro- 
portionable share  of  the  whole  rate  every  where,  the  land  in  the  several 
parishes  notoriously  earning  the  profits  and  occasioning  the  outgoings 
in  very  different  proportions;  because  you  cannot  do  this  without 
depriving  some  parishes  of  what  they  should  receive,  in  order  to  give 
to  oth^s  what  they  should  not  If,  however,  the  legal  principle  be 
ascertained,  it  is  clear  that  the  difliculties  in  applying  it,  or  even  the 
practical  imperfection  which  circumstances  may  occasion  in  applying 
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it,  are  not  to  inflnence  our  decision.  It  is  nnnecessaiy  to  consider 
what  the  force  of  the  argament  would  be,  if  it  conid  be  shown  that 
there  was  an'  absolute  impossibility  of  applying  it,  for  nothing  like 
that  exists  in  the  present  case. 

Now,  upon  the  legal  principle  we  hare  no  doubt.  The  poor  rate 
and  the  principles  of  its  assessment  are  entirely  statutory.  The  6  &  7 
Will. '4,  c  96,  made  expressly  with  a  view  "to  establish  one  uniform 
mode  of  rating  for  the  relief  of  the  poor,"  prescribes  the  rule ;  the  rate 
must  be  made  on  "  an  estimate  of  the  net  annual  value  of  the  several 
hereditaments  rated  thereunto,"  such  value  to  be  arrived  at  in  the 
manner  stated  in  the  1st  section ;  the  subject  is  parochial ;  the  iDquiry 
is  to  be  conducted  by  parochial  authorities  with  limited  powers ;  if 
any  matters  specified  m  the  section  are  locally  situate  without  the 
parish,  that  is,  if  any  such  affect  the  amount  of  "the  net  annual  vahie" 
or  *rent  reasonably  to  be  expected,"  they  will,  of  necessity,  fall  within 
the  range  of  the  inquiry,  but  beyond  this  the  principle  does  not  go. 
This  principle,  so  limited  and  understood,  was  not  first  created  by  the 
statute  just  mentioned ;  the  court  had  decided  so  early  as  in  18^,  in 
the  case  of  TTie  Kins'  v.  Kxngstinnford^  that  it  was  to  be  found  in  the 
original  statute  of  Elizabeth ;  and  since  that  decision  it  has  been  uni- 
formly applied  to  cases  where  the  same  party,  whether  company  or 
individual,  occupies  in  different  parishes  land  forming  one  entire 
property,  such  as  a  canal,  though  the  profits  may  be  earned  in  different 
proportions  and  with  a  different  rate  of  outgoings  in  each ;  the  value 
which  the  land  occupied  in  each  parish  produces,  after  the  due  allow- 
ance, is  that  upon  which  the  occupier  is  to  be  rated  in  each. 

It  is  unnecessary  to  cite  more  authorities  in  support  of  a  proposition 
now  become  settled ;  the  decisions  will  be  found  to  flow  in  a  remark- 
ably uniform  current  since  the  case  last  cited.  Whether  the  circum- 
stances of  railways,  which  were  in  1836  a  comparatively  infant  interest, 
escaped  the  notice  of  the  legislature,  or  were  advisedly  thought  not 
to  need  any  special  provision,  certain  it  is  that  none  was  made ;  and 
as,  in  its  broad  principles,  the  occupation  of  a  railway  company  does 
not  differ  from  that  of  a  canal  company,  a  court  of  law  has  no  choice 
but  to  apply  to  it  the  same  general  law  under  which  in  its  terms  it 
certainly  falls. 

It  is  to  be  remSmbered,  that  the  amount  of  assessment  on  a  pjwr- 
ticular  occupier  is  a  question  between  that  occupier  and  the  rest  of 
the  contributors  to  the  whole  rate;  and  the  consideration  of  that 
occupier's  relation  to  the  contributors  to  another  rate  in  another  parish 
is  irrelevant  to  this  question ;  he  may  be  rated  in  that  other  parish  too 
high,  or  too  low,  but  this  is  a  matter  which  does  not  interest  the  con- 
tributors to  the  first-named  rate,  nor  have  they  influence  in  the 
settlement  of  it.  And  this  suggests  the  answer  to  a  difficulty  raised 
on  the  argument  in  this  case.  If  you  give  Croydon  the  full  benefit 
of  all  the  earnings  made  by  the  railway  in  the  parish,  what  is  to  be 
done  in  the  case  of  a  parish  on  some  branch  line,  in  which  the  com- 
pany may  work  at  a  loss  ?  The  answer  is,  that  the  case  must  be 
decided,  when  it  arises  between  the  company  and  that  parish,  on  the 
same  principle  precisely  as  the  present,  without  reference  to  Orojfdon. 
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This  is  quite  distinct,  however,  frcnn  the  consideration  of  any  ex- 
penses, wherever  arising^  which  the  occupier  can  show  to  be  necessary 
lor  keeping  the  hereditamept  which  is  the  subject  of  the  assessment 
at  the  value  which  is  made  the  measure  of  it.  The  language  of  the 
statute  is  quite  general  on  this  point,  and  lets  in  all  considerations 
which  are  necessary  for  the  just  protection  of  the  company  in  each 
parish. 

Whatever  difficulty  there  may  be  in  applying  the  principle,  it  has 
been  in  fact  overcome  in  the  present  case ;  here,  under  circumstances 
more  than  commonly  complicated,  the  sessions  have  presented  us 
with  calculations  to  meet  the  parochial  as  well  as  the  mileage  prin< 
ciple ;  they  are  exclusively  the  judges  of  the  fact,  and  we  must  assume 
that  they  have  been  able  to  arrive  at  a  just  conclusion.  Nor,  indeed, 
does  it  appear  to  us  under  any  circumstances  to  be  insuperably  diffi- 
cult to  impose  the  rate  fairly,  if  only  the  interested  parties  will  deal 
candidly  with  each  other.  We  cannot  assume  that  they  will  deal 
otherwise ;  but  if  the  company  should  improperly  refuse  to  the  over- 
seers of  any  parbh  information  which  it  is  in  their  power  to  afford, 
and  is  proper  to  be  afforded  for  the  purpose  of  fixing  the  assessment 
on  them  justly,  they  must,  if  properly  dealt  with,  be  the  sufferers. 
The  257th  section  gives  the  overseers  a  right  under  a  very  stringent 
penalty  to  the  inspection  of  certain  accounts  which  the  company  are 
^the  same  section  compelled  to  keep  under  another  serious  penalty. 
These  accounts  would  suffice  for  a  rude  assessment,  deficient  indeed 
in  making  due  allowance  for  outgoings,  but  that  deficiency  would 
press  on  the  company  itself.  By  the  192d  section,  however,  thev  are 
required  to  keep  and  make  up  half  yearly  a  particular  account  of  the 
money  received  by,  or  for  the  use  of,  the  company ;  of  the  charges 
and  expenses  attendins^  the  making'^  nicArUainmg^  and  carrying  on  of 
the  undertaking;  and  of  all  other  the  receipts  and  expenditure  of  the 
company  up  to  the  period  of  making  up  the  account  The  materials 
for  making  up  this  account  must  be  in  the  possession  of  the  company, 
and  although  they  are  not  required  to  produce  either  to  the  overseers, 
it  is  manifestiy  their  interest  to  do  so ;  because  out  of  them  is  to  arise 
the  evidence  on  which  the  claim  for  deductions  must  be  supported ; 
and  if  they  will  not  afford  the  information  necessary  for  these  being 
duly  made,  they  must  expect  that  any  court  of  justice  will  presume 
against  them ;  it  is  but  fair  to  intend  that  the  evidence  which  they 
withhold  would  not,  if  produced,  have  warranted  sreater  deductions 
than  those  already  made.  There  is,  moreover,  the  further  substantial 
consideration,  that  in  all  litigation,  even  if  successful,  they  must,  as 
considerable  rate-payers,  at  afl  events,  contribute  very  largely  to  their 
opponents'  expenses ;  these  circumstances,  it  cannot  be  doubted,  will 
have  their  practical  weight 

On  these  broad  principles,  therefore,  that  the  statute  provides  but 
one  rule,  and  intends  to  secure  uniformity ;  that  we  have  no  power  to 
substitute  another ;  that  the  decisions  heretofore  are  consistent ;  and 
that  there  is  no  insuperable  difficulty  in  the  practical  working  of  the 
role,  we  are  of  <^inion  that  the  respondents  are  right  in  their  principle 
of  assessments,  and  that  upon  this  point  our  judgment  must  be  Tor 
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them.  We  may  observe  that  by  the  Railways  Clauses  Act,  8  &  9 
Vict  c  20,  8. 107,  miiway  companies  within  ite  operation  are  bound 
to  make  up  annually  an  account  showing  the  total  receipts  and  ex- 
penditure under  the  several  distinct  heads,  and  transmit  a  copy  to  the 
overseers  of  every  parish  through  which  their  lines  pass. 

The  second  question  submitted  to  us  is  on  the  right  to  a  deduction 
from  the  ratable  value,  in  order  to  countervail  the  depreciation  which 
takes  place  in  the  value  of  the  permanent  way,  and  to  maintain  it  in 
a  state  to  command  the  supposed  rent,  which  is  the  measure  of  the 
assessment  As  a  general  principle,  we  do  not  understand  the  re- 
spondents to  deny  that  a  deduction  for  the  purpose  here  stated,  and 
as  stated,  is  proper  to  be  made ;  the  objection  which  they  raise  to  the 
particular  claim  of  the  company  is  founded  on  two  circumstances : 
first,  that  the  proper  provision  is  already  made  under  a  head  called 
**  working  expenses,^  to  which  we  do  not  agree ;  secondly,  that  if 
more  may  be  at  any  time  necessary,  the  necessity  has  not  yet  arisen, 
because  the  company  has  not  yet  incurred  the  expense,  nor  laid  by 
from  their  receipts  any  sum  to  meet  it  when  it  shall  arise.  This 
question,  under  nearly  the  same  circumstances,  came  before  the  court 
in  the  case  of  The  Queen  v.  3%«  Gfreat  Western  Rcdbaay  Oompan^^ 
and  was  decided  against  the  company ;  but  we  are  desired  to  review 
that  decision.  We  there  said  that  we  thought  such  an  expense,  as 
distinct  from  mere  annual  repair,  fell  under  the  same  principle,  and 
was  an  unobjectionable  head  of  deduction  when  it  should  either  be 
actually  incurred  or  provided  for ;  but  we  thought  that  as  no  allowance 
would  be  made  for  annual  repairs  in  any  year  in  which  no  repairs 
took  place,  so  none  should  be  made  for  this  annual  depreciation  in 
value,  unless  at  least  there  were  funds  set  aside  to  meet  it  when  it 
should  be  thought  expedient  to  do  the  work  of  renewal  In  that 
case,  too,  there  was  a  further  circumstance  which  had  some  influence 
on  our  judgment,  and  which  is  not  found  here,  that  whatever  expense 
had  been  in  fact  incurred,  the  company  had  chosen,  rightly  or  wrongly, 
at  all  events  conclusively  on  themselves,  to  make  a  charge  on  their 
capital,  and  not  on  their  receipts,  converting  it  therefore  into  land- 
lord's improvements,  rather  than  tenant's  repairs. 

The  difficulty  which  we  now  feel  arises  from  the  same  fact,  that  no 
charge  has  in  fact,  either  by  way  of  outlay  or  setting  apart,  been 
made  on  the  company's  receipts.  If  the  depreciation  be,  as  probably 
it  is,  both  certain  and  capable  of  an  annual  average,  though  not 
poper  to  be,  in  fact,  repaired  annualfy,  we  think  it  should  be  met  by 
laying  by  a  certain  sum  annually ;  and  that,  if  the  company,  in  order 
to  swell  their  dividend,  or  for  any  other  motive,  neglect  to  do  so,  they 
act  unlawfully  in  one  of  two  ways ;  either  they  make  a  dividend 
which  in  substance  impairs  their  capital,  because  they  throw  a  burden 
on  the  latter  which  ought  to  be  deducted  from  the  former,  (and  this  \h 
in  violation  of  the  193d  section  of  their  act,)  or  they  cast  the  whole 
burden  of  a  heavy  restoration  of  the  permanent  way  on  the  dividend 
of  some  future  year,  to  the  manifest  injury  of  the  then  proprietors, 
and  for  the  unfair  benefit  of  the  present  body.  In  such  case,  too, 
there  may  possibly  arise  some  difficulty  in  resisting  the  chum  to  be 
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allowed  the  whole  deduction  from  the  rate  of  the  year  in  which  the 
expense  shall  be  actually  incurred ;  although  it  would  be  manifestly 
unjust  to  allow  it  twice  over,  first  in  detail  annually,  and  then  in  the 
lump.  This  difficulty  was  met  in  the  argument  by  instancing  the 
ordinary  case  of  house  property ;  as  to  which  a  larger  difference  is 
made  between  "  gross  estimated  rental "  and  "  ratable  value  *'  than  in 
the  case  of  land,  on  account  of  this  very  annual  depreciation  of  the 
thing  itself,  and  the  necessary  prospective  restoration ;  and  yet,  it  was 
said,  you  never  inquired  whether  the  owner  did,  in  fact,  lay  by  a  por- 
tion of  his  annual  rent  to  meet  that  distant  expense. 

We  have  considered  this  question  with  much  attention,  and,  upon 
the  whole,  we  think  that  the  company  are  entitied  to  a  deduction  on 
this  head.  We  cannot  make  a  substantial  distinction  between  this 
and  house  property,  or  any  other  of  a  perishable  nature,  which  must 
require  renewal  And  although  we  think  that  the  company  ought  to 
set  apart  the  sum  which  they  claim  to  deduct,  we  cannot  compel 
them  to  do  so  in  this  indirect  way ;  and  we  think  that  whenever  the 
time  shall  come  for  actually  making  the  restoration,  they  will  be 
estopped  from  claiming  more  than  that  annual  deduction  which  they 
now  insist  on,  exactiy  as  a  landlord  could  not  claim  to  deduct  the  ex- 
pense of  restoration  made  by  him  of  a  house.  The  rate,  therefore, 
will  be  amended  by  a  reduction  according  to  the  calculation  made  by 
the  sessions  in  this  respect 

The  third  question  arises  on  what  is  called  the  exchange  toll.  The 
substance  of  the  transaction  between  the  appellants  and  the  South- 
eastern Company,  out  of  which  this  arises,  appears  to  be  this :  that 
the  traffic  of  the  latter  is  to  pass  free  over  a  certain  portion  of  the 
line  of  the  former,  in  consideration  of  the  traffic  of  the  tormer  passing 
free  over  a  certain  portion  of  the  line  of  the  latter.  A  certain  dis- 
tance, between  two  and  three  miles,  of  the  appellant's  line,  within 
the  parish  of  Croydon,  is  affected  by  this  arrangement.  W^  think 
that  the  sessions  rightiy  decided  this  to  be  rent  in  kind  earned  by  this 
land ;  it  seems  to  us  exactiy  the  same  in  substance  as  if  so  many 
tickets  were  daily  issued  without  money  paid  for  them  to  the  South- 
eastern Company,  in  return  for  so  many  received  from  them;  the 
tickets  mutually  transferred  would  on  either  side  represent  so  much 
money  earned.  But,  then,  we  think  these  earnings  must  be  subject 
to  exactiy  the  same  deductions  as  if  they  were  received  in  money. 
The  rate,  therefore,  will  in  this  respect  be  amended  according  to  the 
principle  now  laid  down. 

The  only  remaining  point  in  this  case  turns  upon  the  narrow  ques- 
tion, from  what  date  the  overseers  ought  to  make  their  calculations 
as  to  the  assessment  on  the  company.  The  date  of  the  rate  is  the 
20th  of  November,  1847,  and  as  regsurds  the  company  it  is  based  on 
a  half-yearly  statement  published  by  them  on  the  iOth  of  Aurast, 
hut  made  up  only  to  the  30th  of  June,  preceding.  In  the  intervsu  be- 
tween ttie  30th  of  June  and  the  20th  of  November  the  value  of  the 
working  plant  of  the  company  had  been,  (as  the  sessions  have  found,) 
not  improperly,  increased  from  260,000t  to  350,000/.  The  deduction 
on  this  outgoing  the  company  claim  to  be.  entitied  to ;  and  we  think 
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they  are  entitled  to  H.  If  this  allowance  had  heeaa  attended  with  the 
consequence  of  quashing  the  rate,  we  should  have  been  of  a  different 
opinion ;  but  as  the  rate  may  be  amended,  the  sessions  ought  to  avail 
themselves  of  every  light  that  can  be  afforded  them  down  to  the 
latest  period  antecedent  to  the  actual  maki^  of  the  rate,  in  order  to 
bring  it  to  the  greatest  possible  accuracy.  The  overseers  in  making 
a  jwrospective  rate  are  to  make  it  on  the  supposed  prospective  value, 
ascertained  by  them  as  well  as  they  can  from  the  latest  evidence  in 
their  power  as  to  antecedent  value ;  it  cannot  be  required  of  them 
that  the  assumed  value  and  the  actual  value  should  correspond  with 
perfectly  minute  accuracy,  and  they  were  quite  justified  in  making 
their  rate  on  the  latest  published  account,  if  that  was  the  latest  infor- 
mation they  had  or  could  be  reasonably  expected  to  procure ;  and  we 
should  not  think  a  rate  ought  to  be  quashed  where  this  had  been 
done ;  but  if  the  company  had  communicated  to  them  this  new  fact 
before  the  rate  was  made,  no  doubt  they  ought  to  have  taken  it  into 
account  if  they  believed  it,  and  if  they  did  not,  and  on  appeal  the 
company  had  satisfied  the  sessions  of  the  fact,  the  appeal  ought  to 
have  succeeded.  So  now,  and  equally,  we  think,  if  the  sessions  are 
put  in  possession  of  a  fact  which  existed  before  the  rate  was  made 
-^  as  it  is  not  the  absolute  duty  of  the  company  to  volunteer  infor- 
mation—  if  the  fact  will  have  the  effect  of  leducing  the  assessment, 
and  approximating  it  more  nearly  to  actual  accuracy,  they  should 
amend  the  rate  accordingly. 

We  have  now  disposed  of  all  the  questions  of  principle  raised  in 
this  case ;  the  sums  and  quantities  the  parties  will  have  no  difliculty 
in  settling  according  to  the  statements  in  the  case. 

Rate  to  be  amended  in  the  Brighton  Case. 

«  Rate  to  be  amended  in  the  South-eastern  Case, 

Order  of  sessions  and  rate  to  be  quashed  in  the  Midland  Case. 


Regina  v.  The  Inhabitants  of  Knaresborouoh.^ 
Hilary  Term.  Janaary  22,  1851. 

tkttlement  by  Estate  —  Displacing  of  previous  Settlement  —  Forty 
Days^  Residence  —  Last  Place  of  Residence  —  Fluctuating  Settle- 
ment. 

The  father  of  a  pi^iper  had  gained  a  settlement  in  the  township  of  B.  on  the  6th  of  April, 
1837,  h^  renting  a  tenement  He  had  also  been  the  owner  of  a  freehold  estate  m  the 
township  of  C  for  some  years  ^ore  and  down  to  1838 :  and  it  was  admitted,  that  on  the 
27th  of  April,  1837,  he  had  resided  and  slept  for  more  fnan  forty  davs  upon  his  estate  m 
C.  since  the  pnrehaseef  it,  several  days*  rcsidenoo  between  the  6th  and  37th  of  April,  1837, 
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being  incloded  in  the  comfMitation  of  snch  forty  days.  An  order  for  remoTal  of  the  pau- 
per to  C^  as  the  place  of  his  derirative  settlement,  was  obtained  on  the  28th  of  November, 
1849:  — 

ndd^  that  the  residence  in  C.  had  the  effect  of  superseding  the  settlement  gained  in  B^ 
and  of  establishing  A  subsequent  settlement  in  C,  to  v/hich  the  pauper  might  properly  be 
xemoTod. 

This  was  an  appeal  a^nst  an  order  dated  the  28th  of  November, 
1849,  for  the  removal  of  J.  W.,  his  wife,  their  two  children,  and  an 
illegitimate  child  of  his  wife,  from  the  township  of  Knaresborough, 
in  the  West  Riding  of  Yorkshire,  to  the  township  of  Coneythorpe, 
in  the  said  Riding.  The  sessions  quashed  the  order,  subject  to  the 
following  case:  — 

In  1828,  the  father  of  the  pauper  purchased  a  freehold  house,  out- 
buildings, and  thirteen  acres  of  land  in  the  township  of  Coneythorpe, 
and  the  same  were  conveyed  to  him  in  fee  for  800/.,  which  was  bona 
fide  paid,  and  were  occupied  by  him  from  that  time  until  and 
throughout  the  years  1836-8.  The  father  also  hired,  rented,  and 
occupied  a  dwelling-house,  out-buildings,  and  twenty-six  acres  of  land, 
in  the  township  of  Cattal,  in  the  said  Riding,  at  the  yearly  rent  of 
46i,  for  one  whole  year  from  the  6th  of  April,  1836,  to  the  6th  of 
April,  1837,  and  duly  paid  the  said  rent  During  the  same  year  he 
was  duly  rated  in  respect  of  such  premises  to  the  relief  of  the  poor 
of  the  township  of  Cattal,  and  duly  paid  the  said  rates,  and  actually 
occupied  the  premises  for  the  whole  of  the  said  year,  under  the  said 
hiring.  He  also  slept  for  more  than  forty  days  in  such  year  in  Cattal, 
and  thereby  gained  a  settlement  and  was  settled  in  Cattal  on  the  6th 
of  April,  1837.  The  township  of  Cattal  is  about  six  miles  from  Co- 
neythorpe. There  was  no  sufficient  evidence  to  show  where  the 
father  had  slept  on  the  night  of  the  5th  and  6th  of  April,  1837,  but 
it  was  admitted  that  between  the  6th  and  the  27th  of  April,  1837,  he 
had  resided  and  slept  on  his  said  estate  in  Coneythorpe  for  several 
nights.  It  was  also  admitted  that  the  father  of  the  pauper  had,  on 
the  27th  of'  April,  1837,  resided  and  slept  ^for  more  than  forty  days 
upon  his  said  estate,  since  the  purchase  thereof,  in  Coneythorpe.  It 
was  admitted  further,  that  the  lather,  from  the  time  of  the  purchase 
of  the  said  estate  until  the  making  of  the  said  order,  resided  within 
ten  miles  of  Coneythorpe.  The  pauper  continued  to  be  a  member 
of  his  father's  family  until  the  27th  of  April,  1837,  on  which  day  he 
became  emancipated,  and  had  done  no  act  to  gain  a  settlement  in  his 
own  right 

If  this  court  should  be  of  opinion  that  the  settlement  of  the  pau- 
per, as  derived  from  his  father,  was  in  Coneythorpe,  the  order  of 
sessions  was  to  be  quashed ;  but  if  in  Cattal,  then  the  order  of 
sessions  was  to  be  confirmed. 

Pashley^  in  support  of  the  order  of  sessions.  The  days  of  resi- 
dence prior  to  the  6th  of  April,  1837,  and  those  subsequently,  cannot 
be  coupled  in  order  to  establish  a  settlement  in  Coneythorpe.  There 
was  a  settlement  gained  on  the  6th  of  April  in  Cattal  by  renting  a 
tenement,  and  it  has  always  been  considered  that  the  acqubition  of 

VOL.  III.  31  ^  J 

Digitized  by  LjOOQIC 


30S    COURT  OF  QUEEN'S  BENCH,  1850-51. 

Begma  v.  The  Inhmbitantf  of  Knaresbocongk. 

one  settlement  destroys  all  previous  settlements  from  the  time  that  it 
id  acquired.  A  pauper  cannot  have  two  settlements  at  the  same 
time,  nor  can  the  settlement  be  made  to  shift  about. 

[  Coleridge,  J.  In  the  case  of  a  settlement  by  apprenticeship,  where 
there  is  a  residence  for  forty  days  in  one  place  ot  settlement,  and  a 
residence  for  forty  days  in  another  place  of  settlement,  and  then  a 
residence  for  one  day  in  the  former  place,  such  former  place  would  be 
the  place  of  settlement] 

In  that  case,  the  residence  applies  only  to  one  head  of  settlement. 
But  here  it  is  sought  to  make  out  a  fluctuating  settlement  under  dif- 
ferent heads  of  settlement.  The  shifting  point  in  the  law  of  settle- 
ment is  only  allowed  for  the  purpose  of  securing  to  the  pauper  one 
place  of  settlement,  and  ought  not  to  be  extendi.  When  the  pau- 
per has  gained  a  settlement,  as  he  did  here  by  his  father's  complete 
residence  in  Cattal,  such  settlement  should  have  the  ordinary  effect 
of  dbplacing  all  previous  right  to  another  place  of  settlement  He 
leferred  to  The  Xing'  v.  Brighihelmston,  5  Term  Rep.  188 ;  s.  c.  1  No- 
lan, 583,  and  the  13  &  14  Car.  3,  c  12,  s.  1. 

Overend  and  Pickering,  contra,  were  not  heard. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  a  subsequent  settle- 
ment in  this  case  was  gained.  A  man  cannot  have  two  settlements 
at  the  same  point  of  time,  but  his  right  to  a  settlement  may  be  fluc- 
tuating, and  if  he  has  the  means  of  passing  one  night  in  one  parish 
and  another  night  in  some  other  parish,  then  his  place  of  settlement 
will  be  where  he  happened  to  be  at  the  time  of  the  making  of  the 
order  of  removal  Such  is  the  principle  appligable  to  the  settlement 
by  hiring  and  service,  but  it  is  said  that  only  applies  where  the  ques- 
tion arises  under  the  same  head  of  settlement  The  principle,  how- 
ever, established  in  the  case  of  The  King  v.  BrighlhelmsUm  is,  that 
you  are  to  look  to  the  place  where  the  party  was  on  the  last  day  before 
the  order  was  made ;  and  applying  that  principle  here,  I  think  the 
settlement  in  Cattal  was  superseded  by  the  subsequent  settlement  in 
Coneythorpe. 

Patteson,  J.  I  am  of  the  same  opinion.  As  soon  as  it  is  admit- 
ted, as  it  must  be,  that  the  forty  days'  residence  need  not  be  in  any 
one  year,  the  appellants  are  out  of  court. 

Coleridge,  J.  There  Lb  no  foundation  for  the  distinction  taken 
as  to  different  heads  of  settlement  In  all  cases  of  this  kind,  resi- 
dence must  be  connected  with  something  else  which  is,  so  to  speak, 
the  meritorious  cause  of  the  settlement  I  see  no  good  ground  of 
distinction  between  the  present  and  any  other  head  of  settlement, 
residence  bearing  the  same  relation  to  a  settlement  by  apprenticeship 
as  to  the  settlement  by  th^  purchase  of  an  estate. 

WioHTMAN,  J.,  concurred. 

Order  of  sessions  quashed 
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Turner  v.  Collins.^ 
Hilary  Term,  January  20  and  27, 1851. 

Pleading  Payment  in  Satisfaction  of  a  larger  Sum  —  Judgment  non 
obstante  Veredicto  —  Particulars  of  Demand — Reg.  Gen.j  T.  T. 
1  Vict. 

"Hie  declaration  in  an  action  of  debt  claimed  442.  Ss.  The  particnlars.  after  eiring  credit, 
stated  the  balance  due  from  the  defendant  to  be  12/.  4«.  Tne  defendant  pleaded  payment 
of  15/.  in  satisfaction,  and  obtained  a  verdict :  — 

^eldj  that  the  plaintiff  was  not  entitled  to  judgment  non  obstante  veredicto. 

Although  the  court  will  not  judicially  notice  the  particulars  of  demand,  as  they  are  not  a 
part  of  the  record,  yet,  afler  verdict,  it  will  take  notice  that  there  may  be  such  particulars 
as  will  make  a  plea  valid. 

This  was  an  action  of  debt,  and  the  declaration  contained  two 
oonnts ;  the  first  claimed  221.  4^.,  for  goods  sold  and  delivered ;  the 
second,  22/.  4*.,  for  money  due  upon  an  account  stated.  The  par- 
ticulars of  demand  were  as  follow :  — 

"  This  a<!tion  is  brought  to  recover  the  sum  of  12L  45.,  the  balance 
due  on  the  following  account:"  — 

Various  items  were  then  set  out,  amounting  to JB22  4^.  Oei 

"  By  bill  of  exchange,  due  on  the  3d  April,  1849, 10  Os.  Od, 

£12  45.  Od. 

Also  to  recover  12L  4s.  upon  an  account  stated  between  the  plaintiff 
and  defendant." 

The  defendant  had  pleaded  to  the  whole  declaration,  payment  of 
"  divers  moneys,  to  wit,  16/.,  in  full  satisfaction  and  discharge  of  the 
said  debts  in  the  said  declaration  mentioned,  and  of  the  plaintifTs 
damages  by  him  sustained  on  occasion  of  the  detention  thereof."  He 
did  not  plead  any  other  plea,  and  at  the  trial  the  jury  gave  a  verdict 
in  his  favor. 

C.  G.  Addison  now  moved  for  a  rule  calling  upon  the  defendant  to 
show  cause  why  judgment  should  not  be  entered  for  the  plaintiff, 
non  obstante  veredicto.  He  contended,  that  payment  of  a  smaller  sum 
in  satisfaction  of  a  larger  was  no  answer  to  the  action.  Here  the 
defendant  had  not  pleaded  the  general  issue.  His  proper  course 
would  have  been  to  have  pleaded  that  he  was  never  indebted,  except 
as  to  the  sum  of  15/.,  and  as  to  that  sum,  payment.  The  particulars 
of  demand  could  not  be  looked  at 

Several  cases  were  cited,  which  are  sufficiently  noticed  in  the  judg- 

i^^"*-  Cm.  adv.  vult. 

January  27.  Erle,  J.,  now  delivered  the  following  judgment :  In 
this  case  the  plaintiff  moved  for  a  rule  nisi  for  judgment,  non  obstante 

1  15  Jur.  177. 

Digitized  by  VjOOQIC 


3^4     COURT  OF  QUEEN'S  BENCH,  1850-61. 

Tomer  v,  CoUins. 

veredicto^  on  the  ground  that  the  declaration  having  two  connts  in 
debt,  each  for  22/.  45.,  and  the  plea  alleging  payment  of  divers  moneys, 
to  wit,  to  the  amount  of  15/.,  in  full  satisfaction  of  the  said  debts,  a 
verdict  for  the  defendant  on  that  plea  is  of  no  avail,  because  it  is  said 
to  find  that  15/.  were  paid  in  satisfaction  of  44/.  8*.,  and  the  rule  of  law 
is  contended  to  be,  that  payment  of  a  smaller  sum  cannot  be  a  satis- 
faction of  a  greater.  I  assume  the  rule  to  be  as  contended  for,  although 
there  is  no  reason  why  a  creditor  might  not  agree  to  receive  money 
as  well  as  money's  worth  in  satisfaction  of  a  debt  without  regard  to 
value,  and  although  the  rule  only  operates  to  enable  a  creditor  to  break 
his  promise  with  impunity.  Also,  I  assume  that  the  amount  of  debt 
alleged  in  each  count  is  taken  to  be  admitted  in  the  plea,  and  that 
the  sum  mentioned  in  the  plea,  although  laid  under  a  videlicetj  fixes 
the  amount  of  payment  which  is  admissible  in  proof;  and  although 
the  plea,  in  my  judgment,  ought  to  be  construed  to  mean  payment 
of  the  debt  claimed,  whatever  that  be,  notwithstanding  this,  I  am  of 
opinion  that  the  verdict  for  the  defendant  on  the  plea  entitles  him  to 
judgment. 

After  the  new  rules  under  Will  4,  there  was  difficulty  in  declaring 
for  a  balance  of  a  debt,  and  in  preventing  unnecessary  pleading,  where 
a  payment  was  admitted.  In  Ernest  v.  Brown,  3  Bing.  N.  C.  674 ;  1 
Jur.  263,  and  in  Nicholl  v.  Williams,  2  M.  &  W.  758 ;  1  Jur.  800,  owing 
to  this  difficulty,  the  injustice  occurred  of  giving  judgment  for  the 
plaintiff  for  a  debt  upon  a  reason  of  form,  when  in  substance  payment 
of  that  debt  had  been  proved ;  this  was  in  1837.  In  Down  v.  SMtcker, 
10  Ad.  &  El.  121 ;  3  Jur.  651,  the  same  principle  appears  to  have  been 
reluctantly  acted  on,  the  plaintiff  undertaking  to  receive  nominal 
damages  only ;  this  case  was  brought  to  trial  also  before  Michaelmas 
term,  1837.  In  that  term  the  rule  of  Trinity  term,  1  Vict,  by  which 
this  inconvenience  would  be  remedied,  came  into  operation,  and  being 
mcuie  under  the  statute,  it  has  the  force  of  a  law ;  it  is  thereby  declared, 
in  effect,  that  if  a  plaintiff  gives  credit  for  a  payment  in  his  particulars 
of  demand,  it  shall  not  be  necessary  for  the  defendant  to  plead  such 
payment.  Now,  as  a  plaintiff  may  declare  for  a  large  debt,  and  by 
his  particulars  of  demand  may  give  credit  for  payments,  and  as  these 
payments  need  not  be  pleaded,  it  follows  that  a  plea  of  payment  of  a 
less  sum  than  the  debt  in  the  declaration  may,  with  credits  so  given, 
be  equal  to  the  debt  claimed,  and  so  be  a  valid  plea,  notwithstanding 
the  apparent  deficiency  of  amount.  I  am  well  aware  that  upon  this 
motion,  as  well  as  upon  error,  the  particulars  of  demand  not  being  on 
the  record  are  not  before  the  court,  and  therefore  I  cannot  take  judicial 
notice  of  that  which  I  learned  on  inquiry,  viz.,  that  in  this  case  the 
plaintiff  has  given  credit  for  a  payment  in  his  particulars  of  demand, 
and  has  thereby  limited  the  debt  claimed  to  12/.  4^. ;  in  answer  to 
which  the  payment  of  15/.  would  be  sufficient  But  I  am  bound  to 
take  notice  that  there  may  be  such  particulars  of  demand  as  would 
make  the  plea  valid ;  and  after  verdict,  where  two  suppositions  are 
equally  consistent  with  the  record,  that  which  will  prevent  the  plead- 
ing from  becoming  null  ought  to  be  adopted.  In  accordance  with 
this  view,  it  is  laid  down  in  Easttvick  v.  Harmany  6  NL  &  W,  13 ;  9 
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Law  J.  Rep.  (n.  s.)  Exch.  137,  that  where  the  plaintiff  is  going  only 
for  a  balance  after  crediting  payments  in  his  particulars  of  demand, 
the  plea  of  payment  is  to  be  taken  with  reference  to  that  balance ; 
and  in  Lamb  v.  Micklethwait,  1  Q.  B.  400 ;  10  Law  J.  Rep.  (n.  s.)  Q.  B. 
178,  the  doctrine  thus  laid  down  in  the  Exchequer  is  adopted  by  this 
court  In  Randall  v.  WhUcy  (MS.)  cited  from  the  Exchequer,  I  ob- 
serve there  were  more  objections  than  one  to  the  plea ;  and  if  the 
objection  under  discussion  was  sustained  without  refemng  to  the  rule 
of  court,  the  present  point  was  not  made.  For  these  reasons,  and  on 
these  authorities,  this  rule  is  refused. 

Rule  refused. 


Leemino  &  another  v.  Snaith.^ 

January  17,  1851. 

(Jontract  —  Construction  —  Words^  "  Say  not  less  thanJ^ 

An  agreement,  dated  the  12th  of  December,  between  the  plaintiff  and  the  defendant,  who 
carried  on  the  bosiness  of  a  pnller  of  wool,  stipulated  that  the  defendant  shoula  sell  to 
die  plaintiff  what  he  might  poll  up  to  the  6th  of  January, "  say  not  less  than  100  packs 
of  wool." 

HM,  (disieiUienie  Colerid^,  J.,)  that  in  the  absence  of  an  arerment  that  the  word  "say** 
had  any  peculiar  meaning,  the  agreement  imported  that  the  defendant  should  pull  and 
supply  to  the  plaintiff  100  packs  as  a  minimum  during  the  specified  period,  and  that  the 
plmntiff  should  take  any  further  quantity  which  should  be  pulled  by  the  defendant  during 
the  period. 

Assumpsit.  The  declamtion  stated  that  "combing  skin"  was  a 
certain  description  of  wool,  and  that  the  defendant,  at  the  time  of 
the  maidng  of  the  contract  hereinafter  mentioned,  was  a  puller,  or 
preparer  for  sale,  and  a  seller  of  the  said  article  called  combing  skin ; 
and  that  thereupon,  to  wit,  on  the  12th  of  December,  1848,  a  certain 
agreement  was  made  by  and  between  the  plaintiffs  and  the  defendant, 
and  was  in  the  words,  &c.,  hereinafter  set  forth,  that  is  to  say,  "  John 
Snaith,  of  Boston,  sold  to  John  Leeming  &  Co.  what  he  may  pull, 
i^>  to  the  6th  of  January,  say  not  less  than  one  hundred  packs,  of 
combing  skin,  at  7^d.  per  pound,  delivered  in  Manchester,  allowing 
three  months'  interest  for  cash,  delivered  in  clean  and  dry  condition. 
Boston,  December  12,  1848."  [Averment  of  mutual  promises.] 
That,  sdthough  after  the  making  of  the  said  agreement  and  promise, 
a  reasonable  time  for  the  delivery  of  the  said  packs  of  (jombing  skin 
had  elapsed,  before  the  commencement  of  this  suit,  and  the  plaintiff 
had  always,  from  the  time  of  the  making  of  the  said  agreement,  been 
ready  and  willing  to  accept,  receive,  and  pay  for,  at  the  rate  or  jMrice 
and  oo  the  terms  aforesaid,  the  said  quantity  of  combing  skin,  in  and 
by  the  said  agreement  mentioned  and  intended,  and  according  to  the 
aaid  terms,  of  all  which  promises  the  defendant,  during  all  the  time 
aforesaid,  had  notice,  and  although  the  defendant  did  in  fact  pull  and 
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deliver  to  the  plaintiils  a  certain  small  quantity  of  the  said  comUng 
skin,  in  the  said  agreement  mentioned,  and  a  much  smaller  quantitj 
than  one  hundred  packs,  to  wit,  eighty  packs  of  the  said  combing 
skin,  and  no  more,  yet  he  never  delivered  to  the  plaintifl^  any  further 
or  greater  quantity  of  the  said  combing  skin,  &c. 

Demurrer,  on  the  ground  that  it  is  not  averred  in  the  declaration 
that  the  defendant  promised  to  pull  and  deliver  to  the  plaintiffi  the 
said  quantity  of  one  hundred  packs  of  the  said  combing  skin ;  that  no 
breach,  by  the  defendant,  of  the  agreement  is  shown  therein,  inasmuch 
as  the  defendant  was  not  bound  by  the  said  agreement  to  pull  within 
the  said  period  in  the  said  agreement  specified  the  entire  quantity  of 
one  hundred  packs,  or  any  certain  quantity  of  the  said  combing  skin, 
or  to  deliver  to  the  plaintiffs  such  entire  quantity  of  one  hundred 
packs,  unless  that  quantity  had  been  pulled  by  him  within  or  during 
the  said  last-mentioned  period ;  and  it  is  nowhere  stated  in  the  declara- 
tion that  during  the  said  last-mentioned  period  the  said  entire  quantity 
of  one  hundred  packs,  or  any  greater  quantity  than  eighty  packs,  was 
in  fact  pulled  by  the  defendant,  or  might,  without  default,  have  been 
pulled  by  him,  &c.    Joinder  in  demurrer. 

Whitehurstj  in  support  of  the  demurrer.  Under  this  contract  the 
defendant  was  only  bound  to  deliver  as  much  of  the  wool  as  he  should 

J)ull  within  the  specified  period.  If  there  were  any  fraud  in  the  de- 
iendant  neglecting  to  pull  the  wool,  .that  might  be  ground  for  another 
breach ;  but  no  such  allegation  is  here  made.  It  is  quite  manifest 
that  the  plaintiff"  did  not  stipulate  for  any  wool  which  might  be  pulled 
by  any  other  person  than  the  defendant.  This  would  be  clesurly  the 
construction,  if  the  word  "say"  were  omitted,  but  that  merely  implies 
an  estimate  of  what  may  be  the  probable  amount  pulled  during  the 
period.  It  does  not  bind  the  defendant  to  pull  that  quantity,  at  all 
events.  Gwillim  v.  Darnel^  2  Cr.  M.  &  R.  61 ;  s.  c.  4  Law  J.  Rep.  (n.  s.) 
Exch.  174,  is  precisely  similar  to  this  case.  There  the  agreement  was 
to  purchase  all  the  naphtha  which  the  defendant  might  make  during 
two  years,  "  say  from  one  thousand  to  one  thousand  two  hundred 
gallons  per  month ;"  and  it  was  held,  that  this  did  not  import  that  the 
seller  was  bound  to  make  that  quantity  of  naphtha  during  the  period, 
and  having  ceased  to  carry  on  the  business  during  the  time,  he  was 
not  liable  for  a  breach  of  contract  ' 

IPatteson^  J.     The  words  "  not  less  "  were  not  inserted  there.] 
They  make  no  difference,  if,  according  to  what  is  said  there,  the 
word  "  say  "  amounts  only  to  an  understanding  of  the  parties  that  the 
produce  might  be  expected  to  be  not  less  than  the  quantity  specified. 

Cowlings  contra.  The  question  is,  "What  is  the  mercantile  meaning 
of  the  words  here  found  ?  Though  more  accurate  language  migh^ 
perhaps,  have  been  used,  it  is  clear  that  the  plaintiff*  stipulates  to  have 
all  the  wool  that  the  defendant  should  pull,  provided,  however,  ^hat  it 
should  not  be  less  than  one  hundred  packs. 

[  Coleridge^  J.  The  language  is  absolute  as  to  all  that  he  pulls,  but 
it  IS  left  conjectural  as  to  the  quantity.] 
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K  the  plaintiff  were  to  have  only  what  the  defendant  should  pull,  he 
might  be  at  his  mercy,  therefore  he  protects  himself  with  a  guaranty 
that  it  shall  not  be  less  than  one  hundred  packs.  The  word  <<  say  "  may 
imply  a  mere  estimate  or  conjecture,  but  it  may  also  mean  "  that  is 
to  say,"  and  be  used  to  render  certain  what  was  before  left  uncertain. 
The  latter  is  the  more  natural  meaning  of  the  word,  and  is  that 
adopted  in  pleading  where  a  "videlicet"  is  inserted. 

[Lard  Campbell^  C.  J.     Then  you  impugn  GwilKm  v.  Daniel] 

It  is  not  necessary  to  do  that,  for  there  were  no  negative  words 
there.  If  "  say  "  here  implies  a  mere  estimate,  no  meaning  is  given 
to  the  words  "  not  less,"  which  plainly  point  to  a  minimum. 

[  Coleridge^  J.  Must  we  read  every  word  in  an  agreement  of  this 
kind  as  a  word  of  contract?] 

Effect  must  be  given  to  these  words  to  protect  the  plaintiffs  against 
an  entire  failure  oi  any  benefit.  If  "  say  not  less  "  are  rejected,  there 
would  be  no  breach  of  contract  if  the  defendant  only  pulled  ten  packs. 

WhUehwrst  replied. 

Lord  Campbell,  C.  J.  In  this  case,  the  plaintiff  is  entitled  to 
judgment  The  plaintiff  must  be  taken  to  have  had  occasion  for  one 
hundred  packs  of  wool,  and  he  stipulates  that  this  quantity  shall  be 
delivered  to  him,  and  also  is  willing  to  take  beyond  that  quantity  all 
that  the  defendant  should  pull  within  the  specified  period.  That 
appears  to  be  the  intention  to  be  gathered  from  the  terms  of  the  con- 
tract. He  was  to  have  all  that  was  pulled,  but  to  ensure  his  having 
a  certain  quantity,  it  is  provided  that  not  less  than  one  hundred  packs 
should  be  delivered ;  that  is  by  way  of  fixing  a  minimum.  I  give  no 
peculiar  sense  to  the  word  "  say,"  but  I  affree  with  Lord  Abinger, 
that  if  it  has  any  such  peculiar  sense,  it  should  be  averred  on  the 
record.  Taking  the  word  according  to  its  usual  grammatical  mean- 
ing, it  seems  to  me  that  the  fair  interpretation  of  the  contract  is  as  I 
have  stated.  If  there  had  been  any  case  directly  in  point,  I  should 
have  been  reluctant  to  decide  against  it,  but  there  is  a  material  differ- 
ence between  the  present  case  and  GwiUim  v.  Daniel  There  the 
words  "  not  less  "  do  not  occur.  Consistently  with  that  case,  there 
may  be  here  an  absolute  contract  to  deliver  one  hundred  packs. 

Patteson,  J.  It  seems  to  me  that  the  words  "  not  less  "  render  this 
case  distinguishable  from  ChjoiUim  v.  Daniel  There  the  word  "  say" 
was  treated  as  an  estimate  or  representation  of  the  probable  amount, 
and  the  court  held  it  necessary  to  show  that  it  bore  some  other  mean- 
ing, or  to  allege  fraud.  Here  the  parties  have  inserted  the  words 
"  not  less."  I  have  not  the  least  doubt  that,  if  the  word  "  say  "  had 
not  been  here,  the  defendant  would  be  held  to  have  engaged  to  deliver 
not  less  than  one  hundred  packs.  Then  the  real  question  is,  whether 
"  say  "  is  to  do  away  with  that  engagement.  I  cannot  see  how  it 
can  have  such  an  effect.  It  is  merely  "that  is  to  say,"  and  it  is,  there- 
fore, a  part  of  the  contract  that  the  defendant  was  to  deliver  not  less 
than  one  hundred  packs.     The  defendant  carried  on  the  business  of 


Digitized  by 


Google 


866  COURT  OF  QUBBIfS  BBNCH,  1850-51. 

Danrii  v.  Cmrj. 

a  pnller  of  wool)  and  wooldy  therefofe,  be  reasonably  able  to  raaran- 
ty  the  supply  of  a  fixed  qaantity  in  so  short  a  period  as  a  litub  more 
than  a  month,  and  it  was  certainly  very  materud  for  the  plainti^  to   ^ 
know  how  much  they  were  likely  to  have. 

Coleridge,  J.  I  have  the  misfortone  to  entertain  a  different  opin- 
ion from  the  rest  of  the  court ;  but  I  do  not  feel  so  strongly  upon  the 
E)int  as  to  make  me  very  confident  of  the  correctness  of  my  view, 
ut  looking,  in  the  first  place,  at  what  I  collect  to  have  been  the 
probable  intention  of  these  parties,  I  think  they  meant  to  stipulate  that 
whatever  should  be  produced  within  the  given  period  should  be  sold 
to  the  plaintiff,  but  that  the  quantity  should  be  expressly  left  unde- 
fined. The  only  argument  against  this  view  is  that  mentioned  by 
my  brother  Patteson  as  arising  from  the  shortness  of  the  time  during 
which  the  contract  was  to  be  in  force.  But  we  cannot  judge  of  the 
effect  of  that  until  we  know  more  about  the  circumstances  of  the 
trade.  It  rather  seems  to  me  probable  that  the  parties  purposely  ex- 
cluded the  mention  of  any  definite  quantity,  because  both  were  aware 
of  the  probable  rate  of  production,  and  did  not  contemplate  either  the 
death  or  leaving  off  business  of  either,  and  that  they  put  down  not 
less  than  one  hundred  packs  as  an  estimate  of  that  probable  rate  of 
production.  It  is  to  be  observed  that  there  is  no  maximum  fixed  as 
in  the  other  case.  Then  what  is  the  ordinary  meaning  of  these 
words  ?  There  is  no  averment  that  "  say  ^  has  any  particular  mer- 
cantile meaning,  and  we  must  construe  it  according  to  common 
sense.  I  should  say  its  effect  is  to  leave  the  quantity  mdefinite.  In 
OwiUim  V.  Daniel^  there  was  the  word  "  say,"  and  the  decision  of  the 
court  turned,  as  here,  upon  its  meaning;  and  they  held  it  to  be  equiv- 
alent to  "  we  estimate  that  it  will  not  be  less  tlwin  so  much.'*  The 
authority  of  that  case  seems  quite  express,  I  am  unable  to  see  any 
solid  difference  between  that  and  the  present  case,  and  I  am  unwilling 
to  draw  fine  distinctions.  Judgment  for  plamUffi. 


Davis  v.  Cary.^ 
Trinitj  Term,  Jnne  21, 1850. 

Debt  —  Pleading—  Stat.  26  Geo,  2,  c.  61,  3  Geo,  4,  e.  136  — 

Demurrer, 

A  local  act,  26  Geo.  2,  c.  61,  required  the  treasurer  of  the  S.  M.  tarnpike  roads  to  gtre 
secarity,  and  enacted  that  he  should,  from  time  to  time,  when  and  as  often  as  he  shonld  he 
required  by  the  trustees,  or  any  seven  or  nine  of  them,  produce  to  them,  or  teren  <w  nine 
of  them,  accounts  in  writing  of  all  the  moneys  by  him  received,  &c.,  and  all  which,  upon  a 
proper  balance,  should  be  found  due  from  him,  he  shonld  pay  over  to  the  trustees,  or  any 
seven  or  nine  of  them,  or  to  such  person  or  persons  as  they,  or  any  seven  or  nine  of  tb«m, 
should  direct  or  appoint  The  General  Tumpfte  Act,  3  Geo.  4,  c.  126,  s.  77,  contained 
similar  provisions  as  to  accounting,  except  that  it  provided  that  the  accounting  shonld  be 
to  the  trustees,  or  to  such  person  or  persons  as  they  should  for  the  purpose  appoint    The 

1  15Jur.310. 
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act  4  Geo.  4,  c.  95,  b.  46,  repealed  sect  78  of  stat  3  Geo.  4,  c.  126,  and  reenacted  nearl/ 
similar  provisions. 

An  action  was  bronght  a^nst  the  snrelnr,  upon  a  bond  execnted  bj  him,  dated  the  3l8t  De- 
cember, 1822,  the  condition  of  which  bond  was,  that  if  J.  C^  the  treasurer,  under  stat  96 
Greo.  2,  c.  61,  of  the  S.  M.  turnpike  roads,  should  dnlj  and  faithfully  account  and  paj. 
according  to  the  direction  and  true  intent  and  meaning  of  the  said  act  and  of  the  Gieneral 
Turnpike  Act,  3  Geo.  4,  c  126,  then  the  bond  to  be  void.  Defendant  pleaded  the  repeal 
of  sect  77  of  stat  8  Geo.  4,  c  126,  bj  stat  4  Geo.  4,  c  95,  s.  46,  and  alleged  perform- 
ance by  the  treasurer  up  to  the  time  of  repeal  Plaintiff  replied  bj  assigning  breaches, 
first,  that  certain  persons,  trustees,  (naming  ten  of  them,)  required  the  treasurer  to  account 
to  certain  persons,  (naming  them,)  these  l^ing  persons  duly  appointed  by  the  said  trustees 
for  that  purpose,  and  yet,  although  a  reasonable  time  elapsed,  the  treasurer  did  not  account, 
but  refused  and  neglected  to  do  so ;  and,  secondly,  that  the  treasurer  received  money  as 
treasurer,  yet  did  not  truly  account  for  and  pay  over  such  money,  according  to  the  direc- 
tions, true  intent,  and  meaning  of  the  local  act  and  stat  3  Geo.  4,  c.  126,  and  according  to 
the  tenor  and  effect  and  true  intent  and  meaning  of  the  bond.  Rejoinder,  as  to  the  nnt 
breach,  alleged  perfonnance  by  the  treasurer  up  to  the  repeal  of  stat.  3  (jeo.  4,  c.  126,  and 
as  to  the  residue  of  the  moneys  received,  that  they  were  received  after  such  repeal ;  and 
as  to  the  other  breach,  alleged  that  no  part  of  the  moneys  came  to  the  treasurer's  hands 
before  the  repeal  of  stat  3  Gea  4,  c.126 : — 

M^dj  on  demurrer,  — 

Pirst,  that  the  replication  was  bad ;  for  that  the  first  oreacb  was  badly  assigned,  inasmuch 
as  it  stated  that  the  treasurer  was  required,  according  to  stat  3  (jieo.  4,  c.  126,  s.  77,  to  ac- 
count to  persons  appointed  by  the  trustees  for  that  purpose,  whereas,  after  the  repeal  of 
sect.  77  of  stat.  3  Geo.  4,  c.  126,  the  treasurer  could -not  be  legally  so  required;  and  the 
second  breach  was  badly  assic:ned,  because,  although  it  required  no  aid  from  Stat  3  Geo. 
4,  c  126,  and  therefore  the  reference  to  that  statute  was  surplusage,  yet  it  contained  no 


allegation  of  a  requisition  by  the  trustees  to  pay  or  account,  whida  was  a  condition  pre- 
cedent to  any  forfeiture  for  non-compliance,  within  the  other  statute,  on  which  the  brooch 
must  rest — namely,  the  local  statute,  26  Geo.  2,  c.  61. 

Secondly,  that  the  plea  was  bad,  since,  be  not  answering  the  alleged  non-^erforraance  of  tbe 
condition  of  the  bond  subsequent  to  the  repeal  of  stat  8  Geo.  4,  c  126,  it  fieuled  to  answer 
the  whole  declaration. 

Thirdly,  that  the  declaration  was  sufficient,  and  the  action  maintainable,  and  that  the  IxMid 
mi^t  be  put  in  force,  notwithstanding  the  repeal  of  sect  77  of  stat  3  Geo.  4,  c.  126,  since, 
although  so  much  of  the  i)erformance  of  the  condition  as  depended  upon  compliance  with 
sect  77  of  stat  3  Qto.  4,  c  126,  was  become  impossible,  yet  there  might  be  a  performance 
of  so  much  of  the  condition  as  depended  upon  me  local  act,  26  Geo.  2,  c  61. 

• 

Debt  on  bond  in  the  penal  sum  of  2000/.,  dated  the  31st  of  De- 
cember,  1822.  The  defendant  pleaded,  first,  non  est  factum;  then, 
setting  out  the  bond  upon  oyer,  by  which  it  appeared  that  Joseph 
Gary,  treasurer  of  the  Sheptan  Mallet  turnpike  roads,  under  the  26 
Greo.  2,  c.  61,  and  three  other  several  acts,  passed  in  the  fifth,  twentieth, 
and  thirty-first  years  of  the  reign  of  Gteorge  III.,  for  extending  the 
former  act,  and  J.  B.,  and  S.  C^  the  detendant,  were  jointly  and 
severally  bound  to  the  plaintiff  and  P.  C,  in  the  sum  of  2000/.,  con- 
ditioned, that  if  Joseph  Gary,  his  executors,  or  administrators,  <'  shall 
duly  and  faithfully  account  for,  apply,  and  pay  every  the  sum  and 
sums  of  money  which  hath  come  or  shall  come  to  his  hands  as 
treasurer  of  the  turnpike  road  aforesaid,  according  to  the  direction 
and  true  intent  and  meaning  of  the  said  acts,  and  of  the  statute 
made  in  the  third  year  of  the  reign  of  his  majesty  King  George  IV., 
for  regulating  turnpike  roads,"  then  the  obligation  to  be  void,  or  else 
to  remain  in  force.  The  defendant  pleaded,  secondly,  that  so  much 
of  the  provisions  of  the  statute  passed  in  the  third  year  of  the  reign 
of  Greorge  IV.  as  was  referred  to  in  the  condition  of  the  bond  was 
repealed  by  the  4  Geo.  4,  c  95,  intituled,  &c.,  and  that  the  said 
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Joseph  Cary  did  at  all  times,  up  to  and  until  the  said  repeal  of  the 
said  provisions  of  the  said  act,  duly  and  faithfully  account  for  and 
apply  and  pay  all  and  every  the  sums  of  money  which  came  to  his 
hands,  as  treasurer  of  the  said  turnpike  road,  according  to  the  direction 
and  true  intent  and  meaningof  the  said  acts  in  the  said  bond  meDtionedy 
and  of  the  said  stat  3  Greo.  4,  c.  126,  and  according  to  the  tenor,  true 
intent,  and  meaning  of  the  said  condition.  Verification.  Replica- 
tion to  the  second  plea,  in  substance,  that  before  and  from  the  time 
of  the  making  of  the  said  bond,  up  to  a  certain  time,  and  before  the 
commencement  of  the  suit,  to  wit,  from  the  2d  of  December,  1822, 
until  the  5th  of  June,  1849,  the  said  Joseph  Cary  continued  treasurer 
80  in  the  bond  mentioned ;  and  that  whilst  Joseph  Cary  was  such 
treasurer,  and  before,  &c,  to  wit,  ficc,  divers  large  sums  of  money 
were  received  by  him  as  such  treasurer,  yet  the  said  Joseph  Cary  did 
not  nor  would  duly  and  faithfully  account  for,  apply,  and  pay  all  such 
last-mentioned  sums  of  money,  according  to  the  direction  and  tine 
intent  and  meaning  of  the  said  acts,  and  of  the  stat  3  Geo.  4,  c.  126, 
and  of  the  condition  of  the  said  bond  ;  but,  on  the  contrary,  although, 
after  the  making  of  the  said  bond,  &nd  aJPter  the  said  repeal  of  the 
said  provisions  in  the  plea  mentioned,  and  whilst  the  said  Joseph 
Cary  remained  such  treasurer,  to  wit,  &c.,  the  said  Joseph  Cary  was 
required  by  certain  persons,  then  being  trustees  for  the  repair  and 
management  of  the  Shepton  Mallet  roads,  duly  appointed  and  acting 
according  to  the  statutes  in  such  case  made  and  provided,  to  wit,  by, 
dec,  (the  names  of  the  trustees  were  set  out,)  to  render  and  quit  to 
one  Arthur  Constantine  Phipps  and  one  Samuel  Oillett,  then  being 
persons  duly  appointed  by  the  said  trustees,  a  full,  true,  fair,  exact, 
and  perfect  account,  in  writing,  under  the  hand  of  the  said  Joseph 
Cary,  of  all  moneys  which  he  had  received,  paid,  disbursed,  disposed 
of,  or  applied  by  reason  of  his  said  office  of  treasurer ;  and  altboo^h 
a  reasonable  time  for  that  purpose  had  elapsed,  and  although  me 
said  Arthur  Constantine  Phipps  and  Samuel  Gillett  and  the  said 
trustees  had  been  at  all  times  ready  and  willing  to  receive  such 
account,  yet  the  said  Joseph  Cary  had  not  rendered  such  account  in 
writing,  but  refused  so  to  do,  contrary  to  the  condition  of  the  said 
bond.  Verification.  And  as  a  further  breach  of  the  said  condition, 
it  was,  in  substance,  replied,  that  divers  sums  of  money,  to  a  lai^ 
amount,  had  been  received  by  the  said  Joseph  Cary,  as  such  treasurer ; 
yet  the  said  Joseph  Cary  did  not  nor  would  duly  account  for  and 
pay  the  same,  according  to  the  true  intent  and  meaning  of  the  said 
acts,  and  the  stat  3  Greo.  4,  c.  126,  and  according  to  the  tenor 
and  effect,  true  intent  and  meaning  of  the  said  bond ;  but,  on  the 
contrary,  although,  at  divers  days  and  times  after  the  making  of  the 
said  bond,  and  before  and  after  the  repeal  of  the  said  proyisions  of  the 
said  act  in  the  plea  mentioned,  divert  sums  of  money,  parcel  of  the 
said  sums  of  money,  to  a  lai^  amount,  remained  in  his  hands ;  and 
although  during  all  the  time  there  were  trustees  for  the  repairing  and 
managing  the  Shepton  Mallet  toads,  entitied  to  receive  the  same, 
according  to  the  condition  of  the  said  bond,  and  the  statutes  in  such 
case  made  and  provided ;  and  although  the  said  trustees  were,  dnriDg 
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all  the  time,  ready  and  willing  to  receive  the  same ;  and  although  no 
other  persons  or  person  were  or  was  authorized  by  such  trustees  to 
reoeive  the  same,  and  although  a  reasonable  time  for  the  payment 
of  such  sums  had  elapsed,  yet  the  same  had  never  been  paid  to  such 
trustees,  or  any  or  either  of  them,  but  still  remained  due  and  unpaid,  &c. 
Verification.  Rejoinder,  as  the  first  breach,  that  a  part  of  the  said  sum, 
or  sums  of  money  therein  mentioned,  to  wit,  &c.,  was  received  by  the 
said  Joseph  Cary,  as  such  treasurer,  before  the  repeal  of  the  3  Geo. 
4,  c.  126,  in  the  said  plea  mentioned ;  that  the  said  Joseph  Cary 
did  duly  and  faithfully  account  for,  apply,  and  pay  the  said  part  of  the 
said  last-mentioned  sums  of  monev,  and  every  part  thereof,  which  so 
came  to  hb  hands  as  last  aforesaid,  according  to  the  direction  and 
true  intent  and  meaning  of  the  said  acts  in  the  said  bond  mentioned, 
and  of  the  stat  3  Greo.  4,  a  126,  and  according  to  the  tenor  and 
effect,  true  intent  and  meaning  of  the  condition  of  the  said  bond ; 
that  the  residue  of  the  said  sums  of  money  in  the  said  breach  men- 
tioned was  received  by  the  said  Joseph  Cary,  as  such  treasurer,  after 
the  said  repeal  of  the  said  stat.  3  Qeo.  4,  c.  126,  in  the  plea  mea- 
tined.  Venfication.  And  as  to  the  said  other  breach  secondly 
above  assigned  to  the  said  plea,  that  no  part  of  the  said  sum  of  money 
which  so  remained  due  and  unpaid  in  the  hands  of  Joseph  Cary,  as 
in  that  breach  mentioned,  was  received  by  the  said  Joseph  Cary  at 
any  time  before  the  repeal  of  the  said  act  in  the  said  plea  mentioned. 
Concluding  to  the  country.  Demurrer  to  the  rejoinders.  As  to  the 
rejoinder  to  the  breach  first  assigned,  that  the  repeal  of  the  stat  3 
Gteo.  4,  c.  126,  s.  77,  by  the  stat  4  Gteo.  4,  c.  95,  s.  46,  did  not  free  the 
defendant  from  his  liability  on  the  bond  under  the  circumstances 
alleged ;  and  as  to  the  rejoinder  to  the  other  breach  assigned,  that 
the  traverse  by  the  rejoinder  was  immaterial,  by  reason  that  the 
defendant  was  not  so  freed  by  the  repeal  of  the  stat.  3  Greo.  4,  c.  126, 
s.  77.    Joinder  in  demurrer.     The  case  was  argued  ^  by 

BuUy  for  the  plaintiff;  and 

Montague  Smith,  for  the  defendant 

The  court  took  time  to  consider. 

The  judgment  of  the  court  was  now  delivered  by 

Pattbson,  J.  This  was  an  action  on  a  bond,  dated  the  31st  of 
December,  1822,  executed  by  the  defendant  as  surety  for  Joseph  Cary, 
the  treasurer  of  the  Shepton  Mallet  turnpike  roads,  under  a  stat  26 
Qeo.  2,  c  61,  continued  by  several  other  acts.  The  condition  of  the 
bond  is,  <^  that  if  the  above-bounden  Joseph  Cary  shall  duly  and  faith* 
fully  account  for,  apply,  and  pay  all  and  every  the  sum  and  sums  of 
money  which  hath  come  or  shall  come  to  his  hands,  as  treasurer  of 
the  turnpike  roads  aforesaid,  according  to  the  direction  and  true 
intent  and  meaning  of  the  said  acts,  and  of  the  statute  made  in  the 
third  year  of  the  reign  of  his  majesty  Kin^  George  IV.,  for  regulating 
turnpike  roads,"  then  the  bond  to  be  void. 

1  May  91, 1850,  coram  Loed  Campbell,  C  J.,  Pattssoii,  Coueimm,  acnd  Erlx,  JJ 
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The  plea  states  that  the  stat  3  Gteo.  4,  c.  126,  was  repealed  by  the 
stat  4  Geo.  4,  c.  95,  and  alleges  perfonnance  up  to  the  time  of  repeaL 

The  replication  assigns  several  breaches,  two  of  which  only  are  set 
out  in  the  copy  before  us.  The  first  breach  states  that  the  trustees 
of  the  road  (naming  ten  of  them)  required  Joseph  Cary  to  render  and 
give  to  Arthur  Constantine  Phipps  and  Samuel  Gillett,  then  being' 
persons  duly  appointed  by  the  said  trustees  for  that  purpose^  a  full,  true, 
fair,  exact,  and  perfect  account,  in  writing,  with  proper  vouchers,  of  all 
moneys,  &c.,  and  that,  although  a  reasonable  time  elapsed,  Joseph 
Cary  did  not  render  or  give  such  account,  but  refused  and  neglected 
to  do  so.  The  other  breach  states  that  Joseph  Cary  received  large 
sums  of  money,  as  treasurer,  yet  he  did  not  duly  and  faithfully  account 
for,  apply,  and  pay  all  and  every  such  last-mentioned  sums  of  money, 
accordmg  to  the  directions,  true  intent  and  meaning  of  the  said  acts, 
and  of  the  stat  3  Geo.  4,  c.  126,  and  according  to  the  tenor  and  effect, 
true  intent  and  meaning  of  the  bond. 

The  rejoinder  to  the  first  breach  alleges  performance  up  to  the  repeal 
of  the  stat  3  Gtjo.  4,  c.  126 ;  and  as  to  the  rest  of  the  moneys,  avers 
that  they  came  to  the  hands  of  Joseph  Cary  after  the  repeal.  The 
rejoinder  to  the  other  breach  states,  that  no  psurt  of  the  moneys  came  to 
the  hands  of  Joseph  Cary  before  the  repeal  of  the  stat  3  G«o.  4,  c.  126. 

To  these  rejoinders  the  plaintiff  demurred  generally. 

The  local  act,  26  Gteo.  2,  c.  61,  requires  the  treasurer  to  give  security, 
and  it  enacts  that  he  shall,  from  time  to  time,  when  and  as  often  as  he 
shall  be  thereunto  required  by  the  trustees,  or  any  seven  or  nine  of 
them,  produce,  render,  and  give  up  to  them,  the  trustees,  or  any 
seven  or  nine  of  them,  full,  true,  and  fair  accounts,  in  writing,  of  all  the 
moneys  which  have  been  by  him  received,  how,  to  whom,  and  for  what 
such  moneys  shall  have  been  paid,  disposed  of,  or  applied,  together 
with  proper  receipts  and  vouchers  for  such  payments,  and  shall  pay  all 
such  moneys,  as  upon  the  balance  of  such  accounts  shall  appear  to  be 
in  his  hands,  to  the  trustees,  or  any  seven  or  more  of  them,  or  to  such 
person  or  persons^  and  for  such  uses  and  purposes,  ew  they^  or  on^ 
seven  or  more  of  them,  shall  direct  and  appoint;  and  the  same  section 
goes  on  to  give  power  to  justices,  in  case  of  refusal  to  account  or  pay, 
to  commit  the  party  to  prbon  till  he  shall  comply,  and  to  levy  the 
amount  by  distress  warrant 

The  Greneral  Turnpike  Act,  3  Gteo.  4,  c.  126,  s.  77,  which  is  referred 
to  in  the  condition  of  the  bond,  contains  similar  provisions  as  to  ac- 
counting, except  that  it  provides  that  the  oflicers  shall  render  account 
to  the  trustees,  or  to  such  person  or  persons  as  they  shall  for  the  purpose 
appoint.  This  77th  section  was  absolutely  repealed  by  the  stat  4 
Geo.  4,  c.  95,  s.  46,  and  nearly  similar  provisions  reenacted.  As  it 
became  impossible,  on  the  repeal  of  the  77th  section  of  the  stat  3 
G«o.  4,  c.  126,  for  Joseph  Cary  to  account  according  to  the  directions 
of  that  statute,  the  defendant  contends  that  the  bond  is  no  longer  in 
force,  since  Joseph  Cary  could  not  perform  the  condition  of  it,  and 
that  not  by  any  fault  of  his,  but  by  the  act  of  the  legislature ;  there- 
fore that  a  new  bond  ought  to  have  been  taken  after  the  passing  of 
the  stat  4  Geo.  4,  c  95. 
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This  argument  is  right,  so  far  as  the  enforcing  the  present  bond 
depends  upon  the  enactments  of  stat  3  Grea  4,  c.  126 ;  but  if  the 
enactments  of  stat  26  Geo.  2,  a  61,  (the  local  act,)  are  sufficient  to 
enable  the  plaintiff  to  enforce  the  bond,  the  repeal  oi  stat.  3  Qeo.  4, 
c  126,  is  immaterial. 

Now,  as  to  the  first  breach,  those  enactments  are  not  sufficient,  for 
the  local  act  does  not  authorize  the  trustees  to  require  the  treasurer 
to  account  to  persons  appointed  by  them  for  that  purpose,  but  only 
to  themselves,  the  trustees.  In  order  to  make  the  not  accounting  to 
persons  so  appointed  a  breach  of  the  condition  of  the  bond,  it  is  neces- 
sary to  introduce  the  enactment  of  the  77th  section  of  stat  3  Greo.  4, 
c.  l26,  which  has  been  repealed.  The  first  breach,  therefore,  is  bad, 
Joseph  Gary  not  being,  by  any  act  referred  to  in  the  condition,  bound 
to  account  to  such  persons. 

The  other  breach,  however,  does  not  state  any  requisition  to  Joseph 
Gary  to  account  or  pay,  but  simply  negatives  the  accounting  for,  ap- 
plying, and  paying  the  moneys  received,  according  to  the  directions 
of  the  said  acts  and  of  the  stat.  3  Geo.  4,  c.  126.  This  breach,  in  the 
terms  in  which  it  is  couched,  requires  no  aid  from  the  stat.  3  Greo.  4, 
c  126,  and  the  aOusion  to  that  statute  in  the  breeu^h  is  mere  surplus- 
age. The  question,  therefore,  is,  whether  it  be  sufficient  under  the 
local  act  That  act  provides  that  the  treasurer  shall,  when  and  as 
often  as  he  shall  be  required,  account  and  pay  over  what  upon  the 
balance  of  such  account  shall  appear  to  be  in  his  hands.  The  breach 
alleges  that  he  has  received  moneys,  and  that  he  has  not  accounted 
for,  applied,  or  paid  over  such  moneys,  according  to  the  directions  of 
the  act,  but  that  the  moneys  remained  in  his  hands  after  a  reasonable 
time  for  accounting  and  paying  over  had  elapsed,  and  are  still  unpaid ; 
but  it  alleges  no  requisition  to  account  or  pay. 

Now,  it  seems  to  be  clear  that  the  bond  would  not  be  forfeited,  and 
that  Joseph  Gary  would  not  have  failed  in  accounting  for,  applying, 
and  paying  over  the  moneys  according  to  the  directions  of  the  act, 
unless  he  had  been  required  so  to  do  by  the  trustees.  Their  requisi- 
tion is  in  the  nature  of  a  condition  precedent  See  Simpson  v.  Rottthy 
2  B.  &  Gr.  682.  The  defendant  has  no  opportunity  of  denying  it, 
unless  it  be  averred  in  some  form.  Assuming,  for  the  sake  of  the  ar- 
gument, that  no  requisition,  or  no  sufficient  one  within  the  local  act, 
was  ever  made  to  Joseph  Gary,  the  defendant  could  not  raise  that 
defence  by  traversing  any  of  the  allegations  in  the  breach ;  and  it 
would  be  contrary  to  all  the  course  of  pleading  to  require  him  to  allege 
the  non-performance  of  a  condition  precedent  on  the  part  of  the  plain- 
tiff or  the  trustees.  The  breach  does  not  even  allege  that  Joseph 
Gary  appropriated  or  converted  the  moneys  to  his  own  use ;  it  merely 
states  that  they  remain  in  his  hands,  and  are  still  unpaid ;  and  so  they 
may,  consistently  with  the  condition  of  the  bond,  unless  he  has  been 
duly  required  to  account  and  pay  over.  We  think  that  the  want  of 
an  averment  to  that  effect  is  a  fatal  objection  to  this  breach,  and  that 
both  breaches  are  bad. 

But  we  are  reminded  that  the  plea  admits  the  non-performance  of 
the  condition  of  the  bond  subsequent  to  the  repeal  of  the  stat  3 
VOL.  III.  32 
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Oeo.  4,  c.  126,  s.  77,  and  cannot  therefore  be  supported,  unless  by  that 
repeal  the  condition  of  the  bond  became  impossible,  and  so  the  bond 
itself  could  not  be  enforced.  We  have  already  expressed  our  opinion 
that  the  repeal  of  that  statute  had  not  that  effect  but  that  the  bond 
contined  in  force,  and  breaches  of  it  might  be  assiraed  under  the 
provisions  of  the  local  act  It  follows  that  the  plea  does  not  answer 
the  whole  of  the  declaration,  but  a  part  only,  and  is  bad  on  general 
demurrer.  Our  judgment  must  therefore  be  for  the  plaiAti£^  for  want 
of  a  sufficient  plea. 

Judgment  for  plaintiff i  with  leave  to  defendant  to  amend  on  payment 
of  costs  within  afortfiight. 


Whalley  v.  Bramwell.1 

TrinHy  Vacatioii,  Jane  25,  1850. 

Debt  for  Penalty—  Stat.  54-6  WUL  4,  c.  76,  *.  53—  Councillor. 

The  defendant,  in  an  action  for  penalties  under  the  stat  5  &  6  WiU.  4,  c.  76,  s.  53,  for  actinia 
M  a  councillor  of  a  borongh  after  he  had  ceased  to  be  qnalified,  had  been  an  inhabitaBt 
hooaeholder  in  the  boroogn  dorine  the  whole  time  required  br  the  act  He  had  also, 
daring  the  whole  time,  been  rated  ror  certain  premises  bj  name,  by  the  name  of  a  public 
house,  but  which  premises  consisted  of  the  house,  with  a  wardwuse  and  yard  attached 
In  the  middle  of  tne  required  tame  the  defendant  let  the  public  house,  and  remored  to  an- 
other dwelling,  but  retained  the  warehouse  in  his  own  occupation.  The  defendant  gate 
notice  to  the  parish  officers  of  his  change  of  residence,  and  requi^  to  be  newlj  rated, 
but  no  change  was  made,  in  time,  in  the  entry  in  the  rate  book.  The  defendant  had  paid 
all  the  rates  which  were  due.  At  the  R^:istration  Court,  before  the  mayor  and  assessors, 
in  October,  1848,  after  the  change  of  residence  of  the  defendant,  there  was  an  objecdoa 
taken  to  his  name  hpon  the  burgess  list,  for  that  his  qualifying  property  was  wrongly  de- 
scribed :  and  the  objection  was  allowed,  and  his  name  struck  off  the  buigees  rolL  After- 
wards the  defendant  acted  as  a  councillor: — 

Hetd^  that  ncrertheless  the  defendant  was  not  liable  to  a  penalty,  since  he  was,  at  die  time 
he  acted  as  councillor,  a  person  so  qualified,  within  the  borough,  as  to  be  entitM  to  be 
upon  a  burgess  list  j  and  in  an  action  for  penalties  under  the  statute,  the  question  is  not 
'vniether,  at  the  time  he  acted,  defendant  was  or  was  not  a  burgess,  or  was  or  was  net 
inserted  in  the  buigess  roll  or  in  a  burgess  list,  but  whether,  at  the  time  he  acted,  be  was 
or  was  not  a  person  so  qnalified,  within  the  borough,  as  to  be  entitled  to  be  upon  a  buxgess 
list  of  it 

This  was  an  action  of  debt  for  penalties  founded  upon  the  stat  5 
&  9  WiU.  4,  c.  76,  s.  63,  for  acting  as  a  town  councillor  of  the  borough 
of  Stockport,  on  the  14th  of  February,  1849,  without  being  doly 
qualified.  Plea,  nil  debet.  At  the  trial,  coram  Maule,  J.,  at  the 
Bummer  assizes  at  Chester  in  1849,  it  appeared  that  the  defendant 
had  been  elected  a  councillor  in  November,  1848,  and  had  acted  as 
such  up  to  and  in  February,  1849.  In  the  rate  book  of  1848-9  the 
defendant  was  registered  as  rated  for  the  occupation  of  **  a  house, 
Middle  Hillgate,"  called  "The  JoUv  Hatters^  public  house.  It  ap- 
peared that  the  premises  at  the  Jolly  Hatters  consisted  of  the  public 
house  itself,  with  a  warehouse  and  yard  attached.     Up  to  the  14lli 

1  15  Jar.  3ia 
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of  August,  1848,  the  defendant  was  the  occupier  of  the  whole  of  the 
premises,  but  on  that  day  he  let  the  house,  retaining  in  his  own  occu- 
pation only  the  warehouse.  On  and  after  the  14th  of  August,  1848, 
the  defendant,  besides  being  the  occupier  of  the  warehouse  in  Middle 
Hillgate,  was  the  occupier  of  a  house  in  Cross  Street,  in  the  borough* 
On  the  14th  of  September,  1848,  he  gave  notice  to  the  parish  officers 
of  his  having  let  the  house  in  Middle  Hillgate,  and  demanded  to  be 
rated  for  the*  house  in  Cross  Street  Before  the  defendant's  change 
of  residence,  two  rates  had  been  made  for  the  year  1848,  of  which, 
before  the  13th  of  August,  the  defendant  had  paid  the  whole  of  one, 
and  a  portion  of  the  other,  as  for  the  premises  in  Middle  Hillgate. 
On  the  21st  of  September,  1848,  he  paid  fhe  second  portion  of  the 
second  rate,  partly  m  respect  of  the  house  in  Cross  Street,  and  partly 
for  the  warehouse  in  Middle  Hillgate,  and  his  name  was  put  in  the 
margin  of  the  rate  book  as  the  person  whose  name  ought  to  have 
been  regularly  inserted  in  the  rate  for  the  house  in  Cross  Street.  His 
name  was  not  regularly  so  inserted  until  March,  1849.  Upon  the 
revision  of  the  burgess  list  for  Middle  Hillgate  for  the  year  1848-9,  it 
was  objected  that  the  defendant's  property  was  wrongly  described  in 
it,  since  he  was  no  longer,  at  that  time,  the  occupier  of  the  house 
called  ^'The  Jolly  Hatters,"  in  Middle  Hillgate.  Bis  name  wa*. 
struck  out  by  the  mayor  and  assessor.  Upon  these  facts  appearing, 
a  verdict  was,  by  the  direction  of  the  learned  judge,  entered  for  the 
plaintiff,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
verdict  for  him.  In  the  following  term  a  rule  nisi  was  accordin^y 
obtained  for  that  purpose ;  against  which 

X  Evans  and  Orompton  now  showed  cause.    The  action  is  brought 
upon  the  53d  section  of  the  stat  5  &  6  Will.  4,  c,  75,  which  imposes  a 

Eenalty  of  50L  upon  any  who  shall  act  as  mayor,  counciUor,  &c.,  after 
e  shall  have  ceased  to  be  qualified  according  to  the  provisions  of  the 
act  The  qualification  of  a  councillor  is  in  sect  28,  which  enacts  that 
none  shall  be  qualified  to  be  a  councillor  who  shall  not  be  entitled  to 
be  on  the  burgess  list  The  question,  therefore,  is,  whether,  at  the 
time  laid  in  the  indictment,  L  e.,  in  February,  1849,  the  defendant  was 
entitled  to  be  on  the  burgess  list  That  must  be  determined  by  refer- 
ence to  the  15th  and  18th  sections,  by  the  first  of  which  it  is  enacted^ 
that  on  the  5th  of  September  in  every  year  the  overseers  of  every  par- 
ish shall  make  out  a  liist,  to  be  called  the  burgess  list,  of  all  persons  enti- 
tled to  be  enrolled  on  the  burgess  roll  of  that  year ;  and  by  the  second 
it  is  enacted,  that  the  mayor  and  two  assessors  shall  every  year,  in  the 
month  of  October,  in  open  court,  determine  which  of  such  persons  are 
entitled  to  remain  on  such  list,  and  which  ought  to  be  removed,  &c.| 
and  that  the  corrected  burgess  lists  are  to  be  called  the  burgess  roli 
It  follows  that  the  persons  entitled  in  February,  1849,  to  be  on  the 
burgess  list  were  those,  and  those  only,  who  the  mayor  and  assessors 
determined  ousht  to  be  there  in  October,  1848.  But  the  defendant 
was  not  one  of  those  persons.  It  was  shown  at  the  trial  that  his 
cas&i  among  others,  had  been  brought  in  October,  1848,  before  the 
mayor  and  assessors,  and  that,  by  their  judgment,  his  name  wa9 
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declared  to  be  not  entitled  to  be  upon  the  btu^^ess  list  The  defendant 
never  appealed  against  that  decision ;  it  stands,  therefore,  as  the  un- 
contradicted decision  of  the  competent  oonrt,  that  is,  as  a  deci«a<ni 
binding  npon  all  other  tribunab,  that  the  defendant  was  not  entitled 
in  October,  1848,  to  have  his  name  upon  the  burgess  list  The  de- 
fendant was  not,  therefore,  in  February,  1849,  duly  enrolled  as  a 
bui^ss  of  Stockport,  and  was,  therefore,  not  entitled  to  act  as  a 
councillor.  It  is  not  the  case  of  Reg,  v.  Dixon,  14  Jur.  811,  in  which 
the  decision  of  the  mayor  and  assessors  had  never  been  asked,  since 
the  name  of  the  party  had  been  omitted  by  mistake  firom  all  the  lists ; 
for,  in  the  present  case,  the  name  of  the  defendant  was  before  the 
competent  court,  his  case  was  heard,  and  the  decision  was  against 
him.  But,  supposing  the  decision  of  the  Mayor's  Court  can  be  called 
in  question  before  this  court,  it  was  correct ;  the  name  of  the  defend- 
ant was  properly  struck  off  the  burgess  list  He  was  not,  on  tiie  last 
day  of  August,  1848,  as  he  was  said  to  be  on  the  burgess  list,  tiie 
occupier  of  a  house  in  Middle  Hillgate,  called  "  The  Jolly  Hatters.** 
He  had  ceased  to  be  so  on  the  14th  of  August  It  is  true,  he 
remained  occupier  of  the  warehouse,  but  he  was  not  so  described 
cither  in  the  rate  book  or  on  the  burgess  list  There  was  no  qualifi- 
<oation  of  the  defendant  which  ihe  niayor  and  assessors  could  have 
properly  inserted  in  the  burgess  list.  The  defendant  did  not  appear 
in  the  rate  book,  as  rated,  before  the  last  day  of  August,  1848,  eitJier 
for  the  warehouse  in  Middle  Hillgate,  or  for  the  house  in  Cross  Street, 
but  only  for  the  house  in  Middle  Ifillgate,  which  it  was  proved  he 
had  ceased  to  occupy. 

Welsby,  contra.  If  the  argument  on  the  other  side  be  correct,  the 
only  question  in  such  cases  as  the  present  is,  whether  the  name  of  Hie 
defendant  appears  upon  the  burgess  roll ;  but  that  is  inconsistent  witil 
the  case  of  Reg.  v.  Dixon.  The  fallacy  of  the  argument  consists 
principally  in  the  interpretation  put  upon  the  28th  section.  The 
words,  "  who  shall  not  be  entitled  to  be  on  the  burgess  list,"  are  read 
as  if  they  were,  who  shall  not  be  on  the  burgess  roll.  But  the  bur- 
gess list  and  the  burgess  roll  are  different  registers.  The  true  mean- 
ing of  sect.  28  is,  that  any  person  shall  be  qualified  to  be  a  councillor 
during  any  time  in  which  he  is  possessed  and  in  occupation  of  such 
property  in  the  borough  as  would,  at  the  moment,  entitie  him  to  be 
put  upon  the  burgess  list,  if  it  were  then  to  be  made  out  Now,  in  . 
February,  1849,  the  defendant  would  clearly  have  been  entitled  to 
have  his  name  put  upon  a  burgess  list,  if  one  had  then  been  made 
out  He  had  been  the  occupier  of  a  warehouse  in  the  borough  during 
the  previous  year  and  two  preceding  years,  and  had  been,  during 
all  the  time,  an  inhabitant  of  the  borough,  either  in  Middle  Hill- 
gate  or  in  Cross  Street,  and  had  paid  the  year's  rates  npon  the 
warehouse. 

He  was  then  stopped  by  the  court^ 

1  Lord  Denman,  C.  J.,  was  absent  on  account  <^  ill  health.    Patteson,  J.,  had 
!eil  the  court  during  the  argument 
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Coleridge,  J.  I  think  ibis  rule  ouffht  to  be  made  absolute.  The 
action  is  founded  upon  the  stat  5  &  6  Will.  4,  c.  76,  s.  53.  The 
ground  of  action  laid  is,  that  the  defendant  acted  as  a  councillor  of 
tiie  borough  of  Stockport,  after  he  had  ceased  to  be  qualified ;  and 
the  fact  reUed  upon  to  prove  that  he  had  ceased  to  be  qualified  was 
the  fact  that  he  was  no  longer  entitled  to  be  on  the  burgess  list, 
That  test  depends  upon  sect  28,  according  to  which  the  question  in 
the  present  case  certainly  is,  whether,  at  the  time  when  the  defendant 
acted  as  councillor,  he  was  entitled  to  be  on  the  burgess  list  Now, 
in  order  to  determine  that,  reference  must  be  had  to  sect  15,  which 
makes  it  the  duty  of  the  overseers  in  every  year  to  make  out  a  list, 
to  be  called  the  burgess  list,  of  all  persons  who  shall  be  entitled  to  be 
on  the  burgess  roll  for  that  year ;  and  from  sect  15,  therefore,  we  are 
driven  to  sect  9,  not  to  see  whether,  according  to  that  section,  the 
defendant  was  or  was  not  a  burgess,  but  whether  he  was  or  was  not 
entitled  to  be  enrolled  a  burgess.  Whether  he  was  or  was  not  a  bur- 
gess might,  and  may,  upon  the  true  construction  of  sect  9,  depend 
upon  whether  he  was  or  was  not  enrolled ;  but  Jiere  the  question  is, 
not  whether  he  was  or  was  not  a  burgess,  but  whether  he  was  or  was 
not  such  a  person  as  was  entitled  to  have  his  name  inserted  in  a  bur- 
gess Ust  Now,  the  facts  shown  in  the  case  pertinent  to  that  question 
were,  that  during  the  year  1848,  and  up  to  February,  1849,  and  dur- 
ing the  two  preceding  years,  the  defendant  had  been  an  inhabitant 
Jiouseholder  in  the  borough,  and  during  that  time  he  had  been  rated, 
and  had  appeared  in  the  rate  book  as  rated^  for  the  premises  called 
"  The  Jolly  Hatters."  For  a  time  he  had  paid  the  rate  for  the  whole 
of  those  premises,  but  afterwards  bnly  for  a  part  That  was  from  a 
time  when  he  had  ceased  to  be  the  occupier  of  the  whole.  But  dur- 
ing the  whole  time  he  was  occupier  of  the  warehouse,  which  was  a 
pi^  and  during  the  whole  time  he  paid  the  rates  on  that  It  seems 
to  me,  therefore,  that  the  defendant  was,  in  February,  1849,  a  person 
entitled  to  be  upon  the  burgess  list  But  then,  as  against  our  so  de- 
ciding, it  has  been  argued  that  the  court  was  at  the  trial,  and  is  now, 
precluded  from  inquiring  whether  the  defendant  was  or  was  not  en- 
titled to  be  on  the  burgess  list,  because  it  is  said  that  the  competent 
court,  namely,  the  Coujrt  of  Revision,  has  decided  he  was  not  entitled. 
1£  the  question  had  been  whether  the  defendant,  in  February,  1849, 
was  or  was  not  a  burgess,  it  may  be  that,  by  the  true  construction  of 
sect  9,  the  court  would  have  been  precluded  from  looking  farther 
than  to  see  whether  the  defendant  was  or  was  not  enrolled  as  a  bur- 
gess by  the  mavor  and  assessors ;  but  that  question  does  not  seem 
to  me  to  arise  in  the  present  action,  which  depends  only  upon  the 
question  whether  the  defendant  was  or  was  not  entitled  to  be  upon  a 
burgess  Ust 

Erle,  J.  The  question  is,  whether  the  defendant  acted  as  a  coun- 
cillor after  he  had  ceased  to  be  qualified ;  and  that  question  depends 
upon  another,  whether,  when  the  defendant  acted,  he  was  entitled  to 
be  upon  a  burgess  list  The  plaintiff,  before  he  can  fix  the  defendant 
with  a  penalty,  must  show  that,  when  he  acted,  he  was  not  entitled 
32* 
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to  be  upon  a  burgess  list.  The  case  has  been  argned,  indeed,  for  the 
plaintiff,  as  if  the  question  were  whether  the  defendant  was  or  was 
not  a  burgess,  so  as  to  confine  the  court  to  look  only  at  the  bui^ss 
roll ;  but  it  seems  to  me  that  such  was  not  the  intention  of  the  legis- 
lature, and  that  the  real  question  is,  only,  whether  the  defendant  was 
or  was  not  entitled  to  be  upon  a  burgess  list  Now  that  def>ends 
upon  the  circumstance,  whether  the  defendant  was  a  person  fulfilling 
all  the  description  of  sect.  9.  If  he  was,  then  he  was  a  person  entitled 
to  be  upon  a  burgess  list  The  intention  of  the  legislature  was,  that 
in  all  actions  for  penalties  under  the  act,  the  question  to  be  tried 
should  be,  not,  whether  the  defendant  was  or  was  not  actually  en- 
rolled, but  whether  he  was  or  was  not  so  qualified  as  entitled  him  to 
be  enrolled.  Now,  in  the  present  case,  it  was  proved  that,  during  all 
the  time  required  by  the  act,  the  defendant  had  been  an  inhabitant 
and  householder  in  the  borough ;  it  was  proved  also  that  he  had  been 
all  the  time  an  occupier  of  such  premises  as  are  described  in  the  act, 
and  rated  for  those  premises.  The  only  flaw  suggested  is,  that 
whereas  he  was,  during  all  the  time,  rated  for  all  the  premises  known 
as  "  The  Jolly  Hatters,"  he  was  not,  during  all  the  time,  the  occupi^ 
of  the  whole.  The  substance  of  the  objection  is,  that  the  defendant 
ceased  to  be  a  qualified  person,  because  he  ceased  to  occupy  aO  the 
premises  for  which  he  was  rated,  though  he  always  occupied  sufficient 
of  them  to  give  him  a  qualification,  if  rated  for  that  part  The  wbde 
of  the  plaintifPs  argument  rests  upon  the  proposition,  that  to  cease  to 
occupy  a  part  of  the  premises  for  which  one  is  rated  is  to  change  the 
occupation  of  the  whole.  I  doul^t  whether  the  defendant  did  not 
keep,  within  the  meaning  of  the  statute,  a  continuous  occupation  of 
the  warehouse  in  Middle  Hillgate,  for  which  he  was  rated.  But, 
assuming  that  he  changed  his  occupation,  he,  at  all  events,  from  the 
time  of  that  change,  occupied  the  warehouse,  for  which  he  was 
rated,  and  brought  himself  within  the  proviso,  which  says,  that 
the  premises,  in  respect  of  the  occupation  of  which  any  person  shall 
have  been  rated,  need  not  be  the  same  premises,  but  may  be  di&rent 
As  to  the  other  point,  that  the  court  is  concluded,  it  would  have 
been,  if  the  question  before  it  had  been  one  upon  which  a  court  of 
exclusive  jurisdiction  had  decided  in  rem.  But  that  is  not  so ;  the 
question  is  not  whether  the  defendant  was  or  was  not  a  burgess;  it 
is  not  whether  he  was  or  was  not  duly  enrolled ;  it  is  not  whether  nc 
was  or  was  not  upon  a  burgess  list ;  but  it  is,  whether  he  was  or  was 
not  such  a  person  as  was  entitled  to  be  upon  a  burgess  list  It  was 
not  the  intention  of  the  legislature  that  such  a  case  should  be  de- 
termined by  inspection  either  of  the  burgess  roll  or  burgess  list 
That  which  occurred  by  accident  in  Reg.  v.  Dixonj  it  b  not  too 
much  to  say,  might  by  possibility  be  done  on  purpose  in  another 
case.  In  such  a  case  could  an  action  for  these  penalties  be  tried,  as 
is  suggested  ?  It  seems  to  me  a  more  just  construction  of  the  act  to 
say,  Siat,  in  the  action  for  penalties,  it  is  not  the  question  whether 
the  party  is  or  is  not  upon  the  list  or  roll,  but  the  question  is,  whether 
he  were  such  person  as  was  entitled  to  be  there.  Upon  that  view  it 
is  clear  that  the  rule  must  be  made  absolute.  jjj^  absobUc 
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Smith  v.  Brainb.^ 
Hilary  Term,  Jaaiuury  18,  1861. 

Bill  of  Exchange  —  Indorsement  —  Proof  of  Consideration. 

Where  the  immediate  indoner  of  a  IhU  of  exchange  to  the  plaintiff  has  parted  with  the  bill 
in  yiolation  of  good  fidth»  want  of  consideration  aa  between  him  and  the  plaintiff  is 
presamed,  so  as  to  throw  mpon  the  plaintiff  the  oniu  of  proving  consideration. 

Assumpsit  on  a  bill  of  exchange  by  indorsee  against  acceptor.  Plea,  that  the  bill  was  drawn 
for  the  accommodation  of  defendant,  and  in  order  that  ne  might  get  the  same  disconnted, 
and  raise  money  npon  it,*  that  it  was  indorsed  by  the  drawer  in  blank,  and  delivered  to 
defendant  for  that  purpose,  who,  before  the  bill  beoune  dae,  delivered  it  to  W.  M.,  for  the 
special  paroose  of  getting  the  same  discounted  for  defendant ;  that  W.  M.  delivered  the 
bill  to  W.  C.  for  the  purpose  aforesaid,  bnt  that  W.  C,  in  violation  of  that  purpose,  and 
ag^ainst  good  faith,  and  without  the  authority  or  knowledge  of  defendant  or  or  W.  M.,  and 
without  consideration  or  value,  indorsed  the  bill  to  plaintiff:  — 

Hddy  that  defendant,  having  proved  that  the  bill  was  indorsed  by  W.  C.  to  plamtiff,  in  viola- 
tion of  the  purpose  for  whkh  he  received  k,  and  against  good  faith,  and  without  the 
authoricy  of  W.  M.  or  of  defendant,  was  entitled  to  a  verdict  on  that  plea,  unless  plaintiff 
proved  mat  he  had  given  consideration  for  the  bill. 

[Baaiky.  Sanaom,  2  B.  &  Ad.  291  \  and  Bwwn  v.  PhUpot,  2  M.  &  R.  285,  disapproved.  ~  Ed.] 

Assumpsit.  The  declaration  stated  that  E.  A.  Braine  made  a  bffl 
of  exchange  for  50i,  payable  to  her  order  three  months  after  date ;  that 
the  defendant  accepted^  the  bill,  and  E.  A.  Braine  indorsed  the  same 
to  W.  W.  Chandler,  who  indorsed  it  to  the  plaintiff.  Breach,  non- 
payment Seventh  plea,  that  the  said  bill  was  drawn  by  the  said  £L 
A.  Braine  for  the  accommodation  of  the  defendant,  and  in  order  and 
for  the  purpose  that  he  might  get  the  same  discounted,  and  raise  and 
procure  money  thereon ;  and  the  same  was  indorsed  by  the  said  E.  A. 
Braine  in  blank,  and  delivered  to  the  defendant  for  his  accommoda* 
tion,  and  for  the  purpose  aforesaid ;  that  before  the  said  bill  became 
due,  to  wit,  on,  &c,  he,  the  defendant,  delivered  the  said  bill,  so 
indorsed  by  the  said  E.  A.  Braine,  to  one  W.  Morton,  whose  Christian 
name  is  to. the  defendant  unknown;  and  the  said  W.  Morton  then 
first  received  the  said  bill  from  the  defendant,  and  thenee,  until  he 
negotiated  and  delivered  the  same  as  hereafter  mentioned,  held  the 
same  on  certain  terms,  and  for  a  special  purpose  only,  to  wit,  that  he 
might  get  the  same  discounted  for  the  defendant,  and  pay  over  the 
proceeds  of  such  discounting  to  the  defendant,  or  else  return  the  said 
Dill  to  the  defendant ;  that  the  said  W.  Morton  did  not  at  any  time 
get  the  said  bill  discounted  for  the  defendant,  or  pay  over  to  him  any 
proceeds  thereof,  or  return  the  same  to  the  defendant  [And  tilif* 
defendant  alleges  that  the  said  W.  Morton  delivered  the  said  bill  to 
the  said  W.  W .  Chandler  for  the  purpose  aforesaid,  to  wit,  for  the 

Eurpose  of  him,  the  said  W.  W.  Chandler,  discounting  the  same; 
ut  the  said  W.  W.  Chandler,  in  violation  of  the  said  purpose,  and 
against  good  faith,  and  without  the  authori^  or  knowledge  of  the 
defendant  or  of  the  said  W.  Morton,  and  wimout  any  consideration 
or  value  whatever  for  the  said  indorsement,  afterwards  indorsed  the 

1  15  Jar.  987. 
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said  bill  ^]  to  the  plaintiff;  and,  save  as  aforesaid,  there  never  was  at 
any  time  anj  value  or  consideration  for  his,  the  defendants,  said 
acceptance  of  the  said  bill  And  the  defendant  further  saitb,  that 
there  never  was  any  value  or  consideration  for  the  said  indorsement 
to  the  said  W.  W.  Chandler,  or  for  the  indorsement  to  the  plaintiiT, 
and  that  they  respectively  always  held  the  said  biU  without  any  valae 
or  consideration.  Verification.  Replication,  de  irguria.  On  the 
trial,  before  Wightman,  J.,  at  the  Middlesex  sittings  in  Trinity  term, 
the  plaintiff  proved  the  handwriting  of  the  defendant  and  of  the 
indorsees.  The  defendant  caUed  W.  Morton,  who  deposed  that  the 
defendant  gave  him  the  bill  for  the  purpose  of  rabing  money  upon  it ; 
that  Chandler  had  stated  to  him  that  if  he  would  get  a  50^  bill,  he 
would  get  it  discounted ;  and  that  accordingly  he  gave  it  to  Chandler 
to  get  discounted,  but  that  Chandler  never  handed  the  proceeds  or 
the  bill  back  to  him.  E.  A«  Braine  was  also  called,  who  deposed  that 
she  drew  the  bill  for  her  son,  and  did  not  receive  value  for  it,  and  that 
her  son  got  no  money  for  the  biU.  It  was  objected  for  the  plaintifi^ 
that  there  was  no  evidence  to  support  the  allegation  in  the  pl^  that 
the  bill  was  indorsed  to  the  plaintin  without  consideration,  and  there- 
fore that  the  plea  was  not  proved.  The  learned  judge  ^^;;as  of  opinion 
that  so  much  discredit  was  thrown  on  the  bill  as  to  call  upon  the 
plaintiff  to  prove  consideration;  and  after  the  plaintiff  had  given 
evidence  in  reply,  he  left  to  the  jury  the  question  whether  the  plaintiff 
had  given  consideration  for  the  bilL  The  jury  found  that  the  bill  was 
given  against  good  faith,  and  without  authority  from  the  plaintiff,  and 
without  consideration ;  and  thereupon  a  verdict  was  entered  for  the 
defendant  on  the  seventh  plea,  leave  being  reserved  to  move  to  enter 
a  verdict  for  the  plaintiff  on  the  seventh  plea,  if  the  court  should  be 
of  opinion  that  the  defendant  was  bound  to  prove  that  Chandler  had 
not  received  value  or  consideration  from  the  plaintiff  hi  the  same 
term,  May  27, — 

Snowies  moved  for  a  rule  tdsi  accordingly,  or  for  a  new  trial  on  the 
ground  of  ihe  verdict  bein^  against  the  evidence.  He  cited  Jacob  v. 
ISiMgate^  1  Moo.  &  R.  445,  and  Brown  v.  Philpot^  2  Moo.  &  R.  285. 

The  court  granted  a  rule  nisi  on  the  first  ground  only. 

In  Hilary  term,^  PigoU  showed  cause.  There  was  evidence  to  go 
(o  the  jury  in  support  of  the  seventh  plea.  The  bill  was  tainted  by 
legal  fraud,  and  therefore  the  title  of  the  plaintiff  to  it  ought  to  have 
b^n  cleared  up,  by  showing  that  he  rave  consideration  for  it ;  and 
that  practice  has  continued  since  HeaiK  v.  Sansom,  2  B.  &  Ad.  291. 

iPeUteson,  J.  The  prior  indorsee  may  have  handed  over  the  bill  for 
a  aebt  due  from  him ;  the  mere  handing  over  a  biU  in  fraud  of  the 

1  The  plea  was  amended  during  the  trial  by  the  ineertion  of  the  words  between 
brackets. 

s  Jannary  13  and  14,  before  Lob]>  Gamtsbll,  C  J*,  Pattbsoh^  Colsbiimb,  and 
WieaniAN,  JJ. 
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purpose  for  ^hich  the  party  irecdved  it  does  not  necessarily  raise  a 
presumption  of  want  of  consideration  against  the  subsequent  mdorsee, 
though  it  may  be  different  where  the  party  got  the  bill  into  his  hands 
by  deception.] 

In  Heath  v.  Samomy  Parke,  B^  though  be  doubted  (p.  297)  whether 
the  rule  stated  by  the  other  judges  could  be  applied  ^^  to  oil  cases 
where  an  acceptance  or  note  has  beeh  riven  without  consideration^" 
said  that  proof  of  curcumstances  ^  tending  to  throw  suspicion  on  the 
indorsement  lies  on  the  party  diluting  its  validity,  before  the  indorsee 
can  be  called  upon  to  prove  that  ne  gave  value  for  the  bill."  In  Whit*- 
taker  v.  Edmunds,  1  Moo.  &  R.  366;  s.  a,  in  Banc,  1  Ad.  &  Bl.  638^ 
no  circumstances  of  fraud  appeared,  but  Patteson,  J.  said,  1  Moo.  & 
R.  367,  <'  If,  indeed,  the  defendant  can  show  that  there  has  been  some* 
thing  of  fraud  in  the  previous  steps  of  the  transfier  of  the  instrument, 
that  throws  upon  the  plaintiff  the  necessitT  of  showing  under  what 
circumstances  he  became  possessed  of  it."  In  Jacob  v.  Htmgaie,  1 
Moo.  &  R.  445,  the  plea  alleged  failure  of  consideration,  but  not  fraud. 

[Lord  Campbell,  C.  J.  D^  you  go  so  far  as  to  say,  that  it  is  suffi- 
cient to  show  illegality  in  any  prior  stage  of  the  negotiation  of  the 

Chandler  defrauded  tht  owner  of  the  InU,  and  there  is  a  presunu[>> 
tion  that  the  party  who  received  it  from  him  was  implicated  in  toe 
fraud.  He  also  cited  itfU/M  v.  B^ir60r,l  M.&W.  426,432 ;  £aiteyv« 
Bidwell,  13  M.  &  W.  73;  and  Bkighawi  v.  SianU^,  2  Q.  B.  117;  6 
Jur.  389. 

Knowles,  contra.  The  allegation  in  the  plea  or  want  of  oonsidem^ 
tion  was  not  proved.  In  all  tiie  cases  in  which  the  plaintiff  has  been 
called  upon  to  show  consideration,  the  Mil  was  tainted  with  illegality 
or  fmud  in  its  inception.  In  Ba^  v.  BidweU,  13  M.  &  W.  73,  the 
bill  was  obtained  by  fraud,  and  illegality  appeared  on  the  face  ojf  it; 
here,  as  far  as  regards  the  first  indorsee,  there  was  no  illegality.  The 
argument  on  the  other  side  makes  no  distinction  between  want  of 
consideration  and  fraud. 

[W^htman,  J.  Suppose  there  had  been  direct  evidence  that 
Chandler  never  intended  to  give  value  for  the  bill,  would  he  not  have 
obtained  the  bill  on  false  pretences  ?] 

He<j^  V.  Sansom,  2  B.  &  Ad.  291,  was  before  the  new  rules,  and 
has  been  repeatedly  questioned.  [He  also  cited  MiUis  v.  Barber,  1 
M.  &  W.  425.  Tyr.  &  G.  835.  Jacob  v.  Bmgate,  1  Moo.  &  R.  446. 
Broum  v.  PhUpot,  z  Moo.  &  R.  286.  See  Percival  v*  Frampton,  2  C. 
M.  &  R.  180.    Musgrave  v.  Drake,  5  Cl.  B.  186 ;  7  Jur.  1015.] 

Our.  adv.  vutt. 

Lord  Campbell,  C.  J.,  now  ddivered  the  judgment  of  the  court 
The  question  in  this  case  is,  whether,  under  the  seventh  plea  as 
amended,  when  the  defendant  had  closed  his  evidence,  my  brother 
Wightman  ought  to  have  directed  a  verdict  for  the  plaintiff,  or  to 
have  called  upon  the  jdaintiff  to  give  evidenoe  of  consideration  in 
reply,  intimating  that  in  default  of  such  evidence  he  would  leave  the 
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evidence  given  by  the  defendant  to  the  jory,  as  being  sufficient  to 
justify  them  in  finding  for  the  defendant,  if  upon  that  evidence  they 
should  believe  that  all  the  allegations  of  the  plea  weie  true. 

We  are  of  opinion  that  the  latter  coarse  was  properly  taken,  and 
that  the  verdict  for  the  defendant  on  the  seventh  plea  ought  not  to  be 
disturbed.  There  certainly  was  no  direct  evidence  to  prove  that 
Chandler  indorsed  the  bill  to  the  plaintiff  without  consideration  ;  but 
this  was  one  of  several  facts  in  a  sequence  going  to  impeach  the 
plaintifTs  title  to  sue  upon  the  bill,  and  this  was  so  likely  to  follow  from 
the  facts  which  were  in  evidence,  that  its  existence  may  be  fairly 
presumed,  in  the  absence  of  evidence  to  the  contrary,  Mr.  Knowles, 
in  his  able  argument,  did  not  contend,  that  under  such  a  plea  the 
defendant  is  sdwavs  bound  to  give  direct  evidence  of  want  of  coa- 
sideration,  but  freely  admitted  that  where  it  is  proved  that  the  person 
who  indorsed  the  bill  to  the  plaintiff  got  possession  of  it  fraudulently, 
the  onus  of  proving  consideration  is  cast  upon  the  plaintiff  This 
doctrine  must  be  considered  as  now  full^  established. 

The  decisions  upon  the  subject  before  the  new  rules  are  rather 
loose.  Sometimes  it  was  held,  that,  under  the  general  issue  of  turn 
assumpsit,  the  defendant,  by  merely  showing  that  the  bill  sued  upon 
was,  in  its  inception,  an  accommodation  bilv  might  compel  the  plain- 
tiff to  ffive  evidence  of  consideration.  Some  judges  ruled  that  to 
entitle  uie  defendant  to  call  for  this  evidence,  he  must  have  served  a 
notice  upon  the  plaintiff  that  it  would  be  required,  and  other  judges 
ruled  that  the  notice  was  unnecessary.  The  matter  was  treated  as 
a  point  of  practice  which  might  be  varied  according  to  supposed 
convenience.  -^ 

Under  the  new  rules  such  a  defence  must  be  specially  pleaded, 
and  the  defendant  must  adduce  evidence  from  which  the  jury  may 
legitimately  infer  the  truth  of  all  the  allegations  of  the  plea  put  in 
issue.  But  since  the  new  rules,  judges  have,  with  entire  approba- 
tion, directed  juries,  that  where  the  bin  was  illegal  in  its  inception,  or 
where  the  immediate  indorser  to  the  plaintiff  obtained  possession  of 
it  by  fraud,  the  want  of  consideration  as  between  him  and  the  plain- 
tiff may  be  presumed.  I  need  only  refer  to  the  recent  case  of  Bailey 
V.  Bidwelly  13  M.  &  W.  73,  in  which  the  Court  of  Exchequer  held, 
that  if  to  an  action  on  a  bill  of  exchange  or  promissory  note  the 
defendant  pleads  that  it  was  illegal  in  its  inception,  and  that  the 
plaintiff  took  it  without  value,  the  illegality  being  proved,  the  onus  is 
cast  upon  the  plaintiff  of  proving  that  he  gave  value.  Parke,  R, 
there  says,  p.  76,  "  It  certainly  has  been,  since  the  later  cases,  the 
universal  understanding,  that  if  the*  note  were  proved  to  have  been 
obtained  by  fraud,  or  affected  by  illegality,  that  afforded  a  presump- 
tion that  the  person  who  had  been  guilty  of  the  illegality  would  dis- 
pose of  it,  and  would  place  it  in  the  hands  of  another  person  to  sue 
upon  it,  and  that  such  proof  casts  upon  the  plaintiff  the  burden  of 
showing  that  he  was  a  bona  fide  indorsee  for  value.  That  has  been 
considered  in  later  times  as  settled,  and  that  being  so,  it  was  perfectly 
right  in' this  case  to  cast  upon  the  plaintiff  the  burden  of  proving  that 
he  gave  value  for  the  note,"    Alderson,  B.,  adds,  p.  77,  ^  It  appears 
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to  me,  that  though  the  defendant  is  bound  to  aver  in  his  plea  both 
the  illegality  and  want  of  consideration,  yet  if  he  proves  the  illegality, 
and  the  plaintiff  does  not  prove  the  giving  of  the  consideration,  the 
plea  is  maintained.'' 

But  Mr.  Knowles  insists,  that  in  the  present  case,  before  the  trans- 
fer of  the  bill  to  the  plaintiff,  there  was  nothing  to  taint  it  He  is 
quite  rk^ht  in  saying  that  mere  want  of  consideration  does  not  con- 
stitute fraud ;  but  he  is  mistaken  in  supposing,  that  in  this  case 
nothing  more  is  alleged  or  proved  beyond  want  of  consideration. 
The  plea  alleges  that  Chandler,  "in  violation  of  the  purpose  for 
which  the  bill  was  delivered  to  him,  and  against  ffood  faith  and  with- 
out the  authority  or  knowledge  of  the  defendant,  or  of  Morton, 
indorsed  the  bill,  without  any  consideration  or  value,  to  the  plaintiff; " 
and  the  evidence  of  Morton,  with  respect  to  Chandler's  conduct  in 
this  transaction,  was  such  as  mi^ht  reasonably  have  led  to  the 
inference,  that  when  he  obtained  the  bill,  althoug^h  he  promised  to 
discount  it,  and  pay  the  proceeds,  for  the  benefit  of  the  defendant,  he 
meant  from  the  beginning  to  misappropriate  it  to  his  own  use.  His 
declarations,  which  are  relied  upon  to  show  his  good  faith,  when  con- 
trasted with  his  acts,  might  be  considered  only  false  pretences,  by 
which  he  obtained,  and  was  allowed  to  continue  in  possession  of  the 
bilL  At  all  events,  before  he  indorsed  the  bill  to  the  plaintiff,  he  may 
be  considered  a  mala  fide  holder  of  it ;  and  the  same  presumption 
arises,  that  he  disposed  of  it  to  the  plaintifi*  without  consideration, 
whether  or  not  he  induced  Morton,  by  a  fraud,  to  deliver  it  into  his 
possessimi.  The  jury  would  not  have  been  bound  to  draw  these 
inferences;  but  we  are  of  opinion  that  there  was  evidence  from 
which  such  inferences  might  have  been  drawn,  and  that,  if  no  evi- 
dence had  been  offered  in  reply,  the  jud^  ought  to  have  submitted 
that  evidence  to  the  jury  in  support  of  the  plea,  instead  of  directing 
them  to  find  a  verdict  for  the  plaintiff 

Mr.  Knowles  mainly  relied  upon  the  two  cases  of  Jacob  v.  JETtin- 
gaUj  1  Moo.  &  R.  445,  and  Brown  v.  Philpot,  2  Moo.  &  R.  285,  which 
it  will,  therefore,  be  proper  to  examine.  The  former  of  these  does  not 
seem  to  be  at  all  at  variance  with  the  principle  we  adopt,  and  was 
decided  by  the  same  learned  judge  who  subsequently  so  clearly 
enunciated  and  explained  that  principle.  In  Jacob  v.  HungatCy  the 
question  was  whether,  at  the  trial,  the  plaintiff  or  the  defendant  was 
bound  to  begin.  This  was  to  be  decided  by  looking  at  the  record,  of 
course  without  any  regard  to  evidence.  To  an  action  by  the  indorsee 
asainst  the  acceptor  of  a  bill  of  exchange,  the  defendant  merely 
pleaded  that  he  had  accepted  it  without  vsiue  for  the  purpose  of  its 
being  discounted,  and  the  proceeds  paid  over  to  him ;  and  that  the 
bill  was  indorsed  to  one  Mary  Hugnes  without  consideration,  who 
indorsed  it  to  the  plaintiff  without  consideration  My  brother  Parke 
very  properly  held  that  the  defendant  was  bound  to  begin,  giving  as 
a  reason,  that  there  was  no  allegation  of  fraud ;  and  I  may  observe, 
that  if  there  had  been  such  an  allegation,  still  the  defendant  must 
have  begun,  for  it  is  only  on  proof  of  fraud  or  illegality  that  the  pre- 
smnption  arises  of  an  indorsement  without  consideration  to  the 
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plaintifil  The  other  case  Mr.  Knowlet  was  foUy^  justified  in  saying 
18  an  aathority  expressly  in  his  favor.  To  a  similar  action  there  was 
a  plea  that  the  bill  had  been  accepted  by  the  defendant  without  con- 
sideration, and  had  been  fraudulently  indorsed  without  consideration 
to  a  person  who  indc^rsed  it  to  the  plaintiff  without  consideration ; 
and  Lord  Denman  is  reported  to  have  ruled,  that  after  the  defendant 
h€ul  proved  that  the  bill  was  accepted  by  him  without  consideration, 
and  that  it  had  been  fraudulently  indorsed  without  consideration  to 
the  person  who  indorsed  it  to  the  plaintifi^  the  defendant  was  further 
bound  to  prove,  in  support  of  the  plea,  by  express  evidence,  that  the 
bill  had  been  indorsed  to  the  plaintiff  without  consideration.  But 
with  the  most  sincere  respect  for  the  judge  who  is  said  to  have  so 
ruled,  I  must  observe,  that  it  was,  at  most,  a  nisi  prius  decision,  and 
that  the  point  does  not  seem  to  have  been  pressed,  or  much  aj^ed, 
the  defendant's  counsel  having  contented  himself  with  stating  what 
be  could  and  what  he  could  not  prove,  and  no  authority  being  cited 
except  Heath  v.  Hansam^  2  R  &  Ad.  291,  which  had  been  before  con- 
siderably shaken.  The  case  of  Bailey  v.  BidweUy  13  M.  &  W.  73,  in 
which  a  contrary  rule  is  laid  down,  was  solemnly  decid^  by  the 
Court  of  Exchequer  in  Banc  four  vears  after,  and  has  been  frequently 
acted  upon  since.  We  are,  therefore,  of  opinion  that  Brawn  v.  Phur 
pot  cannot  now  be  considered  an  authority  by  which  we  ought  to  be 
governed,  and  that  in  this  case  the  defendant  is  entitled  to  retain  the 
verdict  which  has  been  found  for  him. 

Rule  discharged.^ 


^  See  also  JIunroe  v.  Cooper^  5  Pick- 
ering, 412,  (1837.)  SmaU  V.  Smiih,  1  Deoio, 
383,  (18450  2  GreenL  Ev.  sec  172.  Any 
fraud  or  UUgalHy  in  the  roakinff  of  a  biU 
or  note,  or  in  its  indorsement  and  transfer, 
imposes  upon  the  holder  the  burden  of 
provmsr  that  he  came  by  the  paper  bona 
JUk,  without  notice  of  the  said  defects, 
and  for  a  valuable  consideratioa  Mere 
bona  Jides  is  not  sufficient  JfkUe  y. 
SpringJUld  Bank,  1  Barbour,  225,  (1847.) 
VaUett  V.  Parker,  6  Wendell,  615,  (1831.) 
Bwfd  V.  Mchor,  11  Alabama,  822,  (1847.) 
It  IS  otherwise,  however,  if  the  only  objec- 
tion to  the  paper  is  toaiu  of  consukraHon 


between  the  original  parties,  witibout  no- 
tice to  the  plaintiff  Middldotm  Btmk 
V.  Jerome,  18  Connecticut,  443,  (1847.) 
Thompaon  v.  Shepherd,  12  Metcalf,  311, 
(18470  .&t^  V.  iVA,  4  Watts  &  Ser- 
geant, 445,  (1842.)  Hascedl  v.  tfMbmrt, 
19  Maine,  102,  a841.J  BuM  v.  Pedkard, 
3  Harrington,  385,  (1841.)  But  if  a  ne^ 
tiable  note  be  merely  assigned,  but  not  in- 
doreed,  the  maker  may  then  show  want  of 
coBsidfiiation  in  an  action  by  the  aasigiiee 
in  the  assignor's  name,  even  although 
the  assignee  had  no  notice  of  such  &- 
feet  Odder  v.  BUKngUm,  15  Maine,  319, 
(1839.) 
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Reoina  v.  The  Inhabitants  op  St.  Marylebone;  in  re  Mary 
Ann  Lawrence.^ 

Hilary  Term,  Jannary  23,  1851. 

Pa/uper  —  SettlemefU  —  Interruption  —  Removal  by  parish  Officers. 

Where  a  panper  left  a  parish,  in  which  she  had  resided  for  fire  years,  with  the  assistance  giren 
to  her  by  tne  overseer  of  the  parish,  oontrary  to  sect.  6  of  Stat  9  &  10  Vict.  c.  66,  and  she 
afterwards  retomed  to  that  parish,  her  absence  does  not  operate  to  canse  an  intermption 
in  the  residence,  within  sect  1. 

The  Qnarter  Sessions  mnst  find  the  intent  with  which  parish  officers  ffive  assistance  for  the 
conveyance  of  a  poor  person  ont  of  their  parish ;  and  this  conrt  wiU  not  infer  an  intent 
contrary  to  law  from  toe  facts  stated.  Bat  this  court,  in  a  particular  case,  stated  their 
opinion,  that  the  Quarter  Sessions  would  be  justified  by  the  facts  in  finding  the  intent  to  have 
been  to  make  the  panper  chargeable  to  the  respondent  parish,  within  sect  6  of  stat  9  &  10, 
Vict  c  66. 

SemhU,  the  irremovability  of  a  widow  from  the  parish,  in  which  she  was  residing  with  her 
husband  at  the  time  of  his  death,  for  twelve  months  next  after  his  death,  created  by  sect 
S  of  Stat  9  ft  10  Vict  c  66,  is  destroyed  by  an  intermption  in  the  residence  during  the 
twelve  months.  * 

On  appeal,  at  the  April  Quarter  Sessions  for  the  county  of  Middle- 
sex, against  an  order  of  two  justices  for  the  removal  of  Mary  Ann 
Lawrence  and  her  three  children  from  the  parish  of  St.  Marylebone, 
in  the  said  county,  to  the  parish  of  Brighthelmston,  in  the.  county  of 
Sussex,  the  sessions  quashed  the  order,  subject  to  the  opinion  of  this 
court  on  the  following  case :  For  upwards  of  eight  years  next  before 
the  month  of  May,  1847,  the  late  husband  of  the  pauper,  Mary  Ann 
Lawrence,  resided  with  his  said  wife  and  their  children,  as  they  were 
bom,  in  the  respondent  parish  of  St  Mairylebone,  without  receiving 
parochial  relief.  While  the  pauper,  Mary  Ann  Lawrence,  and  her  hus- 
band, so  resided  in  St.  Marylebone,  the  mother  of  the  said  Mary  Ann 
Lawrence  lived  in  Brighton,  in  the  county  of  Sussex,  and  the  said 
Mary  Ann  Lawrence  on  four  occasions  paid  a  temporary  visit  to  her 
mother  at  Brighton,  taking  with  her,  at  times,  her  children,  during  the 
course  of  the  said  eight  years.  The  husband  of  the  said  Mary  Ann 
Lawrence  had  work  and  employment  in  London  in  or  near  to  the  said 
parish  of  St.  Marylebone  during  the  greater  part  of  the  said  eight 
years  of  his  continued  residence  with  his  wife  in  St.  Marylebone.  In 
the  month  of  May,  1847,  the  husband  of  the  said  Mary  Ann  Law- 
rence obtained  work  at  Reiffate,  in  Surrey,  distant  twenty-five  miles 
from  the  said  parish  of  St.  Marylebone ;  and  his  said  wife,  with  their 
children,  about  the  16th  of  October,  1847,  paid  a  visit  to  her  mother 
at  Brighton,  retaining,  however,  the  lodgings  which  she  occupied  in 
the  respondent  parish,  and  leaving  their  furniture  in  such  lodgings. 
The  said  husband  of  the  s€dd  Mary  Ann  Lawrence  had  been  regu- 
larlv  in  the  habit  of  sending  her  IO5.  a  week  during  the  period  of 
such  his  work  and  employment  at  Riegate,  and  had  on  two  occasions 
during  the  said  time  come  home  and  spent  from  Saturday  evening  to 
Monday  morning  with  his  said  wife  and  children ;  and  from  the  time 
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of  the  said  pauper's  husband  going  to  Reigate  as  aforesaid,  np  to  the 
day  of  his  decease,  he  hired  a  bed  in  a  double-bedded  room  in  Rei- 
gate. On  the  Friday  after  she  had  so  gone  to  Brighton,  she  received 
information  of  the  death  of  her  husband,  which  occurred  at  Reigate 
on  the  20th  of  October,  1847.  ,  On  the  following  day  she  wrote  to 
her  landlady,  stating  that  she  gave  up  the  room  which  she  rented  in 
the  respondent  parish,  which  notice  her  landlady  accepted.  On  the 
23d  of  October,  she  went  to  Reigate  to  attend  her  husband^s  funeral, 
and  staid  there  till  the  Monday  following,  and  then  proceeded  to 
her  brother's  house  in  the  respondent  parish.  On  the  morning  after 
her  arrival  in  St  Marylebone  from  Keigate,  she  went  to  the  worir- 
house  there,  and  applied  for  relief  from  the  parish  officers,  which 
relief  she  then  obtained.  She  remained  in  St  Marylebone,  and 
received  relief  on  a  few  other  occasions,  when  ultimately  one  of  the 
officers  told  her,  on  her  applying  for  relief,  that  Brighton  was  her  parish, 
and  that  he  would  give  her  10«.  to  pay  her  fare  to  Brighton  ;  and  she 
waited  in  the  workhouse  whilst  the  horse  and  cart  used  for  the  con- 
veyance of  paupers  was  got  ready,  and  she  and  her  children  were 
taken  in  the,  cart;  to  the  station  of  the  London  and  Brighton  Railway, 
no  one  going  with  them  except  the  driver  and  the  young  man  who 
was  sent  by  the  officer  of  the  respondent  parish  to  see  her  off.  When 
at  the  station,  the  young  man  said  he  had  received  from  the  St  Ma- 
rylebone officer  10*.  to  pay  her  fare,  which  he  gave  her  there  for  that 
purpose.  The  pauper  accordingly  went  to  Brighton  about  the  2d  or 
3d  of  November,  1847,  and  proceeded  to  the  residence  of  her  mother, 
and  slept  there  that  night,  and  on  the  morning  after  her  arrival  at 
Brighton  she  applied  to  the  overseers  of  the  appellant  parish  for  relief, 
and  was  received  into  the  workhouse  of  that  parish,  where  she  re- 
mained for  three  weeks,  and  then  obtained  her  discharge  from  the 
workhouse  and  went  to  the  house  of  her  mother  in  the  appellant 
parish,  and  remained  there  for  two  or  three  weeks,  during  which  time 
she  received  no  parochial  assistance  whatever.  After  this  she  again 
applied  to  the  appellant  parish  for  relief,  and  was  allowed  3^.  per 
week  and  some  bread  and  flour.  This  reUef  was  given  for  three 
months,  during  the  whole  of  which  time  the  pauper  resided  with  her 
mother  in  the  appellant  parish.  After  this  she  left  Brighton,  and 
came  to  the  respondent  parish,  and,  becoming  chargeable  to  that 
parish,  an  order  of  removal  was  applied  for  and  made  on  the  4th  of 
August,  1848.  The  Court  of  Quarter  Sessions  found  that  the  pau- 
per, Mary  Ann  Lawrence,  had  proceeded  to  Brighton  with  an  inten- 
iioih  of  paying  a  visit  to  her  mother  there,  and  of  goin^  back  to  her 
home  in  St  Marylebone  when  the  visit  was  ended ;  ana  they  fmtter 
found  that  there  was  in  her  an  animus  reveriendi  to  St  Marylebone 
from  the  time  she  heard  of  her  husband's  death.  If  the  Court  of 
Queen's  Bench  should  be  of  opinion  that  the  said  Mary  Ann  Law- 
rence had  not  resided  in  the  said  parish  of  St  Marylebone  for  five 
years  next  before  the  application  for  the  said  order  of  removal,  and 
also  that  the  said  Mary  Ann  Lawrence  was  not  residing  in  the  said 
parish  of  St  Marylebone  with  her  husband  at  the  time  of  his  death, 
so  as  to  be  irremovable  therefrom,  as  a  widow,  for  a  twelvemontii 
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thereafter,  within  the  meaning  of  sect  2  of  stat  9  &  10  Vict  c.  66, 
then  the  order  of  sessions  to  be  quashed.  But  if  the  court  should  be 
of  opinion  that  the  pauper  was  irremovable  on  either  of  the  above 
grounds,  then  the  order  of  sessions  is  to  be  affirmed  on  the  ground  of 
such  irremovability.     The  case  was  argued  by 

Pashle^j  in  support  of  the  order  of  sessions.  First,  the  pauper  was 
irremovable  by  rectson  of  five  years'  residence  in  the  respondent  parish, 
within  sect  1  of  stat.  9  &  10  Vict,  c  66.  The  period  of  her  residence 
at  Brighton  must  be  excluded,  because  it  was  caused  by  the  wrongful 
act  of  the  overseers  of  the  respondent  parish. 

[Lord  Campbellj  C.  J.  Irremovability  is  for  the  benefit  of  the  pau- 
per. If  a  pauper  is  willing  to  return  to  the  place  of  his  settlement, 
the  parish  officers  do  no  wrong  in  assisting  him  tx>  do  so  ;  it  is  always 
in  the  power  of  a  pauper  to  go  to  the  place  of  his  last  legal  settle- 
ment. But  if  the  parish  officers  act  fraudulently,  or  threaten  the 
pauper  that  if  he  does  not  go  they  will  obtain  an  order  of  removal, 
that  raises  ^a  different  question.] 

Sect  6  of  stat  9  &  10  Vict  c  66,  imposes  a  penalty  on  parish 
officers  who,  "  contrary  to  law,  with  intent  to  cause  any  poor  person 
to  become  chargeable  to  any  parish  to  which  such  person  was  not 
then  chargeable,  convey  any  poor  person  out  of  the  parish,  or  cause 
or  procure  any  poor  person  to  be  so  conveyed,  or  give  directly  or  in- 
directly any  money,  relief,  or  assistance,  or  afford,  or  procure  to  be 
afforded,  any  facilily  for  such  conveyance,  or  make  any  offer,  promise, 
or  use  any  threat  to  induce  any  poor  person  to  depart  from  such 
pcurish." 

[Lord  Campbellj  C.  J.  Suppose  the  pauper,  her  husband  being 
dead,  wished  to  return  to  the  parish  where  her  surviving  relatives 
were,  and  which  must  be  taken  to  be  the  place  of  her  maiden  settle- 
ment, might  she  not  lawfully  so  ?| 

But  it  would  be  a  nfiisapphcation  of  the  parish  funds  to  pay  the 
expenses  of  travelling  from  the  parish  to  which  she  was  chargeable 
to  any  other  parish.  Sect  6  was  for  the  protection  of  parishes,  and 
to  prevent  an  evasion  of  one  of  the  objects  of  the  statute  by  changing 
the  burden  of  maintaining  the  pauper.  An  illegal  removal  by  parish 
officers  does  not  displace  residence ;  Rex  v.  Oreal  Salkeldj  6  Mau.  & 
S.  408;  and  the  respondent  parish  cannot  take  advantage  of  the 
wrongful  act  of  its  own  officers.  In  Rex  v.  Asttey,  4  Dougl.  389, 
there  was  no  wrongful  act  by  the  parish  officers.  As  to  the  other 
alleged  breaks  of  residence,  there  was  none  on  the  occasion  of  her 
writing  to  her  landlady  to  give  up  her  lodgings  in  St  Marylebone 
parish ;  and  when  her  husband  went  to  Reigate,  and  worked  there  for 
six  months,  until  his  death,  he  was  constructively  resident  in  St 
Marylebone.  Reg.  v.  Glossop,  12  Q.  B.  117 ;  12  Jur.  1071.  Secondly, 
the  pauper  was  irremovable,  under  this  order,  from  St  Marylebone, 
during  the  first  year  of  her  widowhood,  by  sect  2  of  stat  9  &  10 
Vict  c  66. 

[Coleridge^  J.  Suppose  she  resided  in  St  Marylebone  with  her 
husband  at  the  time  ot  his  death,  and  of  her  own  accord  went  away 
for  three  months. 
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Lord  Campbellj  C.  J.  Suppose  she  went  away,  and  gained  a  settle- 
hient  in  another  parish  in  her  own  right,  might  she  not  be  removed 
to  it?] 

No ;  sect  2  is  studiously  framed  differently  fix)m  sect  1 ;  it  enacts 
that  she  shall  not  be  removed  "  for  twelve  calendar  months  next  after 
his  death,  if  she  so  long  continue  a  widow."  There  is  no  proviso,  •*  un- 
less she  has  voluntarily  removed  herself,  or  has  acquired  a  domidl 
elsewhere."  Any  inquiry  as  to  where  she  is  during  the  twelve  months 
is  immaterial. 

[Lord  Campbell,  C.  J.  Then  the  section  ought  to  have  said  that 
she  should  be  irremovable  during  any  part  of  the  twelve  months.] 

The  right  of  irremovability  from  her  husband's  parish,  under  sect  2, 
resembles  the  widow's  quarantine  at  common  law;  she  does  not  lose 
the  right  to  support  from  her  husband's  estate  by  absence  for  some 
of  the  forty  days.  [He  cited  Reg.  v.  Whissendine,  2  Q.  B.  450;  6  Jur. 
192.  Reg-.  V.  Halifax,  12  Q.  B.  Ill ;  12  Jur.  789.  Rex.  v.  Umbe- 
dergoch,  7  T.  R.  101.] 

Huddleston,  contra.  First,  the  only  break  in  the  residence  wiiich 
the  respondents  rely  upon  is  that  caused  by  ihe  pauper  going  to 
Brighton  in  November,  1847.  The  facts  show  that  it  was  her  inten- 
tion to  quit  St  Marylebone,  and  to  re»de  with  her  mother  at 
Brighton. 

[ixyrd  Campbell,  C.  J.  After  1^  suggestion  and  advioe  of  Ite 
parish  officers  of  St  Marylebone.] 

If  her  going  to  Brighton  was  not  volontary,  she  might  have  retnmed 
to  St  ftfiurylebone.  In  Reg.  v.  TacolnesUme,  12  Q.  B.  157 ;  13  Jur. 
80,  there  was  clear  evidence  of  the  pauper's  cmmus  revertencU.  The 
question  is  not  whether  there  was  any  illegality  on  the  part  of  the 
parish  officers  of  St  Marylebone,  but  what  was  the  intention  of  tiie 
pauper. 

[Lord  Campbell,  C.  J.  If  that  intention  was  fraudulentiy  created 
in  her  mind  by  the  parish  officers  of  St  Marylebone,  what  eflfect  is  to 
be  given  to  it  ?  Suppose  she  had  been  removed  by  an  order  which 
she  appealed  against,  and  which  was  quashed,  would  she  lose  her 
irremovability  ? 

Coleridge,  J.,  referred  to  Reg.  v.  All  Saints  Derby,  13  Jur.  1100.] 

At  any  rate,  it  ought  to  have  been  found  by  the  sessions  that  the 
pauper  did  not  go  voluntarily,  and  that  the  conduct  of  the  parish 
officer  was  "contrary  to  law,  with  intent  to  cause"  the  pauper  •^to 
become  chargeable  "  to  Brighton,  within  sect  6  of  stat  9  &  10  Vict 
c.  66.  This  court  will  not  infer  a  fraudulent  or  a  guilty  intent,  unless 
the  facts  found  exclude  any  other  inference.  St.  PatiTs,  Walden  v. 
Kempton,  Fol.  254,  3d  ed.  BuUer,  J.,  in  Rex  v.  FiOongley,  1  T.  R.  458, 
461.  Rex  V.  Weston,  Burr.  S.  C.  166.  Rex  v.  Llanbedergochy  7  T. 
R.  101.     Rex  V.  TUlingham,  1  B.  &  Ad.  180. 

[Pashley  referred  to  Rex  v.  Wbolpit,  4  Ad.  &  EL  206,  and  Reg.  v. 
Ta£olnestone,  12  Q.  B.  157 ;  13  Jur.  80.]  Secondlv,  constructive  resi- 
dence in  a  parish  is  not  sufficient  to  render  a  widow  irremovable  for 
twelve  months  after  the  death  of  husband,  under  sect  2  of  stat  9  &  10 
Vict  c.  66. 
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\Lard  CampbeU^  C.  J.  If  we  think  the  husband  weis  constructivelv 
leaident  in  St.  Msurylebone,  the  pauper  was  also  constructively  resid- 
ing there ;  she  was  not  separated  from  her  husband.] 

If  there  was  a  break  in  the  residence,  her  right  to  irremovability 
under  sect  2  is  gone. 

Lord  Campbell,  C.  J.  The  Quarter  Sessions  have  not  supplied  us 
with  sufficient  materials  to  determine  this  question.  They  state 
pregnant  evidence  of  illegality  of  conduct  in  the  officers  of  the  re- 
spondent parish,  but  they  have  not  drawn  from  it  any  inference  as  to 
the  intent  with  which  the  assistance  was  given  to  the  pauper,  and 
the  case  must  go  back  to  the  Quarter  Sessions,  that  they  may  ffiid  the 
intent  with  which  the  parish  officers  recommended  her  to  go  back  to 
Brighton.  But  I  may  take  this  opportunity  of  saying,  that  if  they 
had  found  that  this  was  done  with  intent  to  cause  her  to  become 
chaj^able  to  Brighton,  I  am  of  opinion  that  there  would  be  no  legal 
interruption  of  the  residence  of  the  pauper  in  St  Marylebone,  and 
her  subsequent  residence  with  her  mother  in  Brighton,  without  re- 
ceiving relief,  would  relate  back  to  the  illegality  of  the  relief  given 
for  facilitating  her  removal  there.  If  we  were  at  liberty  to  draw  an 
inference  from  the  facts  here  stated,  I  should  have  no  difficulty  in 
saying  that  was  the  intent  of  the  parish  officer  who  told  the  pauper 
that  Brighton  was  her  parish.  Is  not  that  telling  her  that  she  must 
go  and  get  relief  there  ?  And  if  that  was  his  intention,  it  would  be 
an  infraction  of  sect  6  of  stat  9  &  10  Vict  c.  66,  and  the  pauper 
would  be  irremovable.  If  the  sessions  come  to  that  conclusion,  ther^ 
•will  be  no  occasion  to  resort  to  this  court  again. 

Patteson,  J.  I  am  very  much  afraid  of  abandoning  the  wholesome 
rule  laid  down  by  Lord  Kenyon  in  several  cases,  (see  JRex  v.  LlanbC' 
dergoch^  7  T.  R.  101,)  that  this  court  will  not  infer  fraud  or  ille- 
gality when  the  Court  of  Quarter  Sessions  has  not  found  it  But  I 
agree  that  we  may  state  our  opinion,  that  if  the  sessions  had  found 
that  the  10^.  was  given  to  the  pauper,  and  that  she  was  sent  by  the 
parish  officers  to  the  railway  station,  with  the  intent  to  mal^  her 
chargeable  to  Brighton,  the  case  would  be  plainly  within  sect  6  of 
the  stat  9  &  10  Vict  c  66,  and  she  would  be  entitled  to  remain,  both 
under  sect.l  and  sect  2,  in  the  parish  of  St  Marylebone  with  her 
husband,  and  for  a  year  after  her  husband  died.  It  would  be  the 
same  as  if  she  had  been  removed  under  an  order  which  was  after- 
wards quashed.  The  remaining  with  her  mother  three  weeks  at 
Brighton,  and  all  the  subsequent  circumstances,  would  be  referred  to 
the  fact  of  her  having  gone  to  Brighton  involuntarily,  and  under  a 
sort  of  compulsion,  the  effect  of  which  would  be  displaced  by  her 
subsequent  return. 

Coleridge,  J.    I  have  a  neat  objection  to  the  court  drawing  an 

inference  of  legal  or  moral  fraud.    But  I  have  little  doubt  that  the 

sessions  may  reasonably  find  the  intent  of  the  parish  officers  to  make 

the  pauper  chargeable  to  Brighton ;  and  then  her  going  to  Brighton 
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and  staying  there  did  not  constitute  a  brei^  in  her  residence  in 
the  respondent  parish,  and  therefore  she  was  not  inremovable  nnder 
sect.  1  or  sect  2  of  stat  9  &  10  Vict  c  66.  It  is  said,  however, 
that  we  are  not  to  look  at  the  conduct  and  intent  of  the  parish 
officers,  but  at  what  was  the  intention  of  the  paupar;  and  that 
if  it  was  h^r  intention  to  stay  permanently  at  Brighton,  a  break 
d.     But  I  think  it  is 


of  residence  was  effected.  But  I  think  it  is  not  safe  to  take  that 
view  of  the  case,  and  that  we  must  loc^  to  the  circumstances 
under  which  the  pauper  was  removed.  If  the  removal  was  an 
offence  by  the  parish  officers,  it  cannot  be  treated  as  having  the 
effect  of  a  break  of  residence;  and  as  to  her  remaining  at  Brigh- 
ton, the  same  influence  may  be  presumed  to  remain  in  her  mind, 
and  her  subsequent  conduct  takes  its  complexion  from  the  illegal 
removal 

WiGHTMAN,  J.  The  question  is,  whether  what  occurred  on  the  2d 
of  November,  1847,  makes  a  break  in  the  residence  of  the  pauper. 
I  entertain  little  doubt  that  if  she  had  chosen  voluntarily  to  go  to 
the  place  of  her  legal  settlement,  she  might  have  rdieved  St  Maiy- 
lebone  from  the  liability  of  maintaining  her,  and  have  atteu^hed  it 
to  the  parish  to  which  it  primarily  belonged.  But  the  question  Is, 
whether  she  went  to  Brighton  by  the  intarference  of  the  parish  offi- 
cers, or  whether  she  went  there  voluntarily.  Stat  9  &  10  Vict 
c.  66,  contemplates  two  states  of  things  —  one  a  removal  generaOy, 
the  other  under  a  warrant  of  removal ;  and  connecting  the  1st  and 
6th  sections  together,  when  the  parish  officers,  for  the  purpose  of 
shifting  the  liability  of  maintaining  a  paupe)",  take  the  initiative  for 
removing  the  pauper  to  another  parish,  though  there  is  no  warrant 
of  removal,  it  is  an  infraction  of  sect.  6,  and  meffectual  to  interrupt 
the  continuity  of  the  residence.  The  facts  in  this  case  show  a  remo^ 
val  in  effect  by  the  parish  officers,  and  if  it  was  with  the  intent  to 
make  the  pauper  chargeable  to  Brighton,  she  would  be  irremovable. 
There  is  a  rule  which  prevents  us  m>m  drawing  that  conclusion :  it 
is  to  be  drawn  from  the  premises  by  the  Quarter  Sessions,  and  they 
would,  in  my  opinion,  be  justified  in  drawing  it ;  and  if  ttiey  do,  tiie 
order  of  removal  will  be  quashed. 

Lord  Campbell,  C.  J.  The  question  on  the  2d  section  does  not 
arbe  upon  this  order ;  but  if  the  parties  desire  to  know  our  opinion, 
we  have  an  impression  that  if  there  was  once  an  interruption  of  the 
residence,  the  privilege  of  the  widow  to  be  irremovable  for  twelve 
months  after  her  husband's  death,  under  that  section,  is  gone. 

Case  sent  back  to  be  reheard. 
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SOHBIALZ   V*   AyBRY. 
HilBiy  Yttcation,  F^>niar7  SS,  1851. 

Principal  and  Agent — Estoppel — When  Agent  may  me  as  IMncipaL 

A  person  contractmg  as  agent  for  an  nnknown  and  unnamed  principal  may  himself  sue  as 
principal,  unless  f£e  d^endant  relied  on  his  character  as  agent  only,  ana  would  not  have 
contracted  with  him  as  principal  if  he  had  known  him  so  to  be. 

Declaration  in  assumpsit  on  a  charter  party  made  between  the  defendant,  therein  described 
as  the  owner  of  the  ship,  and  S.,  (the  plaintiff,)  merchant  and  freighter,  for  not  taking  the 
car;^  on  board.  Plea,  non  txssumpsit.  Tiie  charter  party  stated  that  it  was  made  by  the 
plamtiff  as  agent  for  the  frdghter,  and  concluded  tans :  *'  This  charter  party  being  con- 
dnded  on  behalf  of  another  party,  it  is  agreed  that  aU  responsibility  on  the  part  of  S.  & 
Co.  ceases  as  soon  as  the  cargo  is  shipped.'*  At  the  trial  it  was  proved  that  plaintiff  was 
the  real  freighter :  — 

Hdd^  that  plaintiff  was  entitled  to  sue  as  prindpal,  notwithstanding  the  terms  of  the 
charter  pturty. 

Assumpsit  on  a  charter  pariy.  The  declaration  stated  the  instra- 
ment  as  ^^a  certain  charter  pa^  of  affireigiitiiient,  then  made  between 
the  defendant,  therein  describe  as  the  owner  of  the  good  ship  or 
vessel  called,"  &c^  <<  of  the  one  part,  and  tfce  plamtiff,  merchant  and 
freighter,  of  the  other  part"  Breach,  that  although  the  plaintiff  had 
always,  from  the  time  of  me^ng  the  said  amement,  been  ready  and 
willing  to  load,  according  to  the  terms  of  aim  in  the  manner  specified 
by  the  said  charter  party,  a  complete  cargo  of  large  steam  coals,  not 
exceeding  what  the  said  ship  could  reasonably  stow  and  carry  over 
and  above  her  tackle,  &c,  at  any  spout  not  above  Howden,  or  from 
so  near  to  any  safe  spout  not  above  Howden  as  the  said  ship  could 
safely  get,  of  which  the  defendant  had  notice,  yet  the  defendant  did 
v.not  sail  or  proceed  with  all  convenient  speed,  or  at  any  time  after  the 
making  of  the  said  agreement  and  diarter  party  as  aforesaid,  to  any 
safe  spout,  not  above,  at,^  or  near  Howden  as  aforesaid,  &c  First 
plea,  non  assumpsit.  On  the  trial,  before  Wightman,  J.,  at  the  New- 
castle Summer  assizes  in  1860,  the  following  <' memorandum  for 
charter,"  signed  by  the  defendant,  was  put  in :  "  Newcastle-upon- 
Tyne,  23d  day  of  July,  1849.  It  is  this  day  mutually  agreed  between 
Mr.  Q.  Avery,  owner  of  the  good  ship  or  vessel  called,"  &c,  "  now  in 
the  Tyne,  on  the  one  part,  and  G.  Schmalz  &  CJo.,  merchants,  as 
agents  of  the  freighter,  of  the  other  part,  that  the  said  ship,  being 
tight,"  &c.,  ^^  shall,  with  all  convenient  speed,  sail  and  proceed  to  a  safe 
spout  not  above  Howden,  or  so  near  thereuato  as  she  may  safely  get, 
and  there  load  from  the  agents  of  the  said  freighter,  in  regular  turn, 
a  complete  cargo  of  large  steam  coal,  not  exceeding  what  she  can 
reasonably  stow  and  carry  over  and  above  her  tackle,"  &c ;  ^  and  being 
so  loaded,  shall  therewith  proceed  to  Swinemunde,  and  deliver  the 
same  to  the  said  freighter,  or  his  assigns,  on  being  paid  freight  at  and 
after  the  rate  of,"  &&     Among  other  stipulations  it  contained  the 

1  15  Jar.  380. 
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following :  ^  This  charier  being'  comduded  (m  behalf  of  amoiker  partjf^ 
U  is  agreed  thai  all  responsibility  on  ike  pari  of  G.  Schmalz  8f  (h. 
cease  as  soon  as  the  cargo  is  shipped.^  The  clause  in  italics  appeared 
in  a  printed  form  of  charter,  which  was  used  by  the  plaintiff  and  his 
partners,  and,  it  was  said,  was,  in  the  present  instance,  inadvertently 
omitted  to  be  struck  out ;  and  evidence  was  given,  that  in  a  conver- 
sation between  the  defendant  and  the  partner  of  the  plaintifi^  the 
latter  had  stated  that  the  plaintiff  was  really  interested,  and  that  it 
was  a  speculation  of  his  own.  It  was  objected  for  the  defendant 
that  there  was  a  variance  between  the  charter  party  as  declared  upon 
and  as  given  in  evidence.  The  learned  judge  inchned  to  the  opinion 
that  the  plaintiff  was  concluded  by  the  terms  of  the  charter  party 
from  saying  that  he  was  not  agent,  and  that  the  evidence  altered  the 
written  contract.  A  verdict  was  entered  for  the  defendant  on  the 
first  issue,  and  for  the  plaintiff  on  the  second  and  third  issues,  leave 
being  reserved  to  move  to  enter  a  verdict  for  the  plaintiff  for  5L  10s. 
damages.     In  the  following  Michaelmas  term,  (Nov.  4,)  — 

Enowles  moved  for  a  rule  nisi  accordingly,  citing  Biggins  v.  Senior^ 
8  M.  &  W.  834,  and  Atkinson  y.  Amber,  2  Esp.  494. 

November  6.     The  court  granted  a  rule  msi. 

At  the  sitting  in  Banc  aft^  Hilary  term,^  Watson  and  Unthank 
showed  cause.  The  evidence  did  not  support  the  declaration,  in  which 
the  plaintiff  described  himself  as  principal  A  party  who  has  entered 
into  a  contract  as  eigent  is  not  entitled  to  maintain  an  action,  as  prin- 
cipal, on  the  contract,  while  it  remains  purely  executory.  Humble  v. 
HmUerj  12  Q,  B.  310 ;  12  Jur.  1021.  Bickerton  v.  Burrelly  5  Man.  & 
S.  383.  If  the  defendant  had  known  that  the  plaintiff  was  principal, 
he  might  not  have  dealt  with  him.  Again :  the  contract  is  not  mu- 
tual ;  an  action  for  not  loading  a  cargo  would  not  have  laid  against 
the  plaintiff  Again  :  if  the  ship  had  sailed,  and  arrived  at  the  end  of 
its  voyage,  the  clause  in  the  charter  party  excluding  the  responsibility 
of  Schmalz  &  Co.  would  have  applied. 

[Wtghtmanj  J.  But  suppose  it  was  proved  that  Schmalz  was  the 
real  principal,  and  that  he  made  the  contract  in  this  form,  would  he 
not  be  liable  ?  In  Jenkins  v.  Hutchinson,  13  Jur.  763,  there  was  no 
principal ;  here  Schmalz  was  principal,  though  he  said  he  was  agent] 

But  he  ought  not  to  be  allowed  to  contradict  his  own  written  state- 
ment in  the  contract. 

[Patteson,  J.  Jenkins  v.  Hutchinson,  which  has  been  much  can- 
vassed, proceeded  upon  the  principle,  that  there  was  no  binding  con- 
tract upon  any  one ;  in  this  case  there  is  a  contract  binding  upon  the 
defendant  until  the  loading  of  the  ship.] 

If  an  unknown  princip^  does  not  come  forward,  there  would  be  a 
remedy  against  the  party  who  had  made  the  contract  for  him  for  not 
disclosing  him. 

1  Febraary  8,  before  Pattmon,  CoLSMDex,  and  WieHTMAH,  JJ. 
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Knowles  and  XJddU^  contra.  The  plaintifF  proved  that  the  freighter 
was  principal,  and  the  objection,  that  the  eiddence  contradicted  the 
written  evidence,  cannot  now  be  taken.  In  Bumble  v.  Himter,  12  Q* 
B.  310 ;  12  Jut.  1021,  the  objection  was  taken  at  the  time  when  the 
evidence  was  offered ;  and  there  was  a  principal,  who  could  sue  and  be 
sued.  Further — "  parol  evidence  is  always  necessary,  to  show  that  the 
party  sued  is  the  person  making  the  contmct  and  bound  by  it"  2Viie- 
man  v.  Loder,  11  Ad.  &  El.  589,  594 ;  4  Jur.  934,  938.  In  Bickerton 
V.  BurreU^  5  Mau.  &  S.  383,  the  contract  was  signed  by  the  plaintiff 
"  for  C.  Richardson,"  the  principal ;  and  the  judgment  of  Lord  Ellen- 
borough  proceeded  upon  that  fact.  The  real  principal  may  always 
sue  and  be  sued.  In  Rayner  v.  Grote^  15  M.  &  W.  369,  the  principal 
was  named  in  the  body  of  the  contract ;  and  the  court  held,  that  the 
agent  might  sue  in  his  own  nipne  for  the  non-acceptance  of  goods, 
throwing  some  doubt  upon  the  decision  in  Bickerton  v.  BurrelL  The 
third  proposition,  drawn  from  the  cases  in  the  note  to  ifumpson  v. 
Davenport^  2  Smith's  L.  C.  223,  is,  "  that  if  A  state  himself  to  be  an 
agent,  but  have  really  no  principal,  be  is,  in  law,  himsdf  the  prindpaL" 

[Coleridffe,  J.    That  is  said  of  the  case  in  which  A  is  the  defendant] 

Dxxt  that  removes  the  objection,  that  the  contract  is  not  mutual. 

[They  cited  J3^n5  v.  &nfor, 8  M.&W.  834, 844;  SimsY.Band^O 
B.  &  Ad.  389,  393 ;  and  Jenkins  v.  HutchinsonylS  Jur.  768,  765.] 

\Pattesony  J.  In  Smpth  v.  Anderson,  7  C.  B.  21, 35;  18  Jur.  211, 
213,  Maule,  J.,  observes,  that  Thomson  v.  Davenport,  9  R  &  Cr.  78, 
"  in  effect  decides,  that  if  the  principal  is  not  named,  it  is  the  earns 
as  if  none  exists."] 

Where  an  agent  has  signed  a  contract  affecting  to  have  a  principal, 
and  there  is  no  principal  but  himself,  there  id  no  (Mstinctioii  bet^si^en 
his  liability  to  be  sued  and  his  abifity  to  sue.  RaiUon  v.  Hodgson, 
note  (a\  to  Addison  v.  Oandasegtd,  4  Taunt  579.  Atkyns  v.  Asnbkr,  3 
EsP-  4^3.  chir^  ^^.  ^^. 

Patteson,  J.,  now  delivered  the  judgment  of  the  court.  This  was 
an  action  of  assumpsit  on  a  charter  party,  not  under  seal,  agaimst  the 
defendant,  a  ship  owner,  for  not  taking  the  cargo  on  board  according 
to  the  charter  party. 

The  question  raised  on  the  plea  of  non  assumpsit  is,  whether  the 
action  will  lie  at  the  suit  of  the  present  plaintiff.  The  charter  partjTt 
in  terms,  states  that  it  is  made  by  Schmalz  &  Co.,  the  plainti£b, 
as  agents  for  the  freighter.  It  then  states  the  terms  of  the  con- 
tract, and  concludes  with  these  words :  ^  This  charter  party  being 
concluded  on  behalf  of  another  party,  it  is  agreed. that  all  responsi* 
bility  on  the  part  of  Schmalz  &  Co.  ceases  as  soon  as  the  cargo  is 
shipped."  The  declaration  treats  the  charter  party  as  made  between 
the  plaintiff  and  the  defendant,  without  mentioning  the  character  of 
the  plaintiff  as  agent,  and  without  any  reference  to  the  concluding 
clause,  thereby  treating  the  plaintiff  as  principal  in  the  contract 

At  the  trial  it  was  provea  that  the  plaintiff  was,  in  point  of  fact, 
the  real  freighter.  No  objection  was  taken  to  the  admissibility  of  the 
evidence  by  which  that  fact  was  established ;  but  at  the  close  of  the 
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jdaintifTs  case  it  was  objected,  that  be  was  concluded  b;  the  tenns 
of  the  charter  party,  and  fixed  with  the  character  of  agent;  so  that 
he  could  sue  only  in  that  character,  and  consequently  that  there  was 
a  variance  between  the  declaration  and  the  proof.  A  verdict  was 
found  for  the  defendant,  with  liberty  to  enter  a  verdict  for  the  plaintiff 
for  5L  10s.y  if  the  court  should  be  of  opinion  that  he  was  entitled  to 
sue  as  principal,  notwithstanding  the  terms  of  the  charter  party ;  and 
a  rule  nisi  was  obtained  so  to  enter  it. 

We  are  of  opinion  that  the  rule  must  be  made  absolute.  It  is  con- 
ceded, that  if  there  had  been  a  third  partv  who  was  the  real  freighter, 
such  third  party  might  have  sued,  although  his  name  was  not  disclosed 
in  the  charter  party ;  but  the  question  is,  whether  the  plaintiff  can  fill 
both  characters  of  agent  and  principal,  or  rather  whether  he  can  repu- 
diate that  of  agent  and  adopt  that  of  principal,  both  characters  being 
referred  to  in  the  charter  party,  but  the  name  of  the  principal  not 
being  therein  mentioned. 

The  cases  principally  relied  on  for  the  defendant  were  Bickerton  v. 
Burrellj  5  Mau.  &  8.  383,  and  Bas/ner  v.  Grote,  15  M.  &  W.  359,  in 
both  which  cases  the  supposed  principal  was  named  in  the  instrument 
of  conlract ;  also  the  case  of  Humble  v.  Huntery  12  Q.  B.  310 ;  12 
Jur.  1021.  In  the  case  of  Bickerton  v.  Bwrellj  the  plaintifi^  on  the 
face  of  the  contract,  professed  to  enter  into  it  as  agent  for  C.  Richard- 
son. At  the  trial,  C.  Richardson  was  called  to  prove  that  her  name 
was  used  without  her  knowledge,  and  that  she  had  nothing  to  d6 
with  the  contract.  Lord  Ellenborough  refused  to  receive  the  evidence, 
and  nonsuited  the  plaintiff.  A  rule  nisi  to  set  aside  the  nonsuit  was 
obtained,  but,  upon  argument,  was  discharged,  on  the  ground  that  a 
person  who  has  exhibited  himself  as  eigent  for  another,  whom  he  names^ 
cannot  at  once  throw  off  that  character,  and  put  himself  forward  as 
principal,  without  any  communication  or  notice  to  the  other  party. 
All  the  judges  relied  on  the  want  of  such  notice,  which  seems  to  have 
been  the  chief  ground  of  the  decision;  for  they  considered  that  tiie 
defendant  was  therebv  placed  in  great  difficulty,  as  he  had  contracted, 
in  point  of  law,  with  Richardson,  and  not  with  the  plaintiff,  and 
might  have  no  means  of  ascertaining  or  even  conjecturing  that  she 
was  not  the  real  party.  The  soundness  of  that  ground  of  decision 
was  somewhat  doubted  in  the  lat^  case  of  Rayner  v.  Ghrote.  There 
the  plaintiff  contracted  as  agent  for  Johnson,  but  was,  in  truth,  him- 
self the  principal ;  he  sued  the  defendant  for  not  accepting  and  paying 
for  the  goods.  The  defendant  had  accepted  and  paid  for  a  great  part 
of  the  goods  sold,  and  knew,  before  he  refused  the  residue,  that  the 
plaintiff  was  the  real  principal;  and  so  the  case  was  distinguishable 
from  that  of  Bickerton  v.  Burrell  upon  the  veiy  ground  on  which  that 
decision  proceeded,  and  the  plaintiff  was  held  to  be  entitled  to  sue. 
The  case  of  Humble  v.  Hunter  was  an  action  by  Grace  Humble,  on 
a  diarter  party  signed  by  her  son,  J.  C.  Humble,  in  which  he  was 
described  as^  the  ."owner  of  the  good  ship  or  vessel  called  the  Ann." 
There  the  son  was  called  at  the  trial,  and,  after,  objection  taken  to  his 
admissibility,  proved  that  he  executed  as  agent  for  the  plaintiff,  and 
the  plaintiff  had  a  verdict.     The  court,  however,  granted  a  new  trial| 
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on  the  ground  that  it  was  not  competent  for  a  third  party  to  come  in 
and  claim  to  be  the  principal,  and  so  contradict  the  express  statement 
of  the  contract  itself.  The  case  tnmed  upon  the  form  of  the  contract ; 
for  it  was  conceded,  that  if  the  words  "  owner  of  the  good  ship,"  &c, 
had  been  omitted,  the  plaintiff  might  have  sued,  on  showing  that  she 
was  the  real  owner,  and  that  the  son  was  her  agent  only.  Such  evi- 
dence would  not  have  contradicted  the  contract,  but  would  only  have 
let  in  a  third  party  who  was  really  interested,  in  conformity  with  the 
current  of  authorities  in  cases  of  contracts  executed  by  agents,  and 
in  their  own  names.  The  case  of  Jenkins  v.  Hutchinson^  13  Jur.  763, 
was  also  cited  for  the  defendant,  but  it  proceeded  on  a  different 
ground,  and  is  not  applicable  to  the  present  question.  There  the 
defendant  was  sought  to  be  charged  as~^  principal  on  a  charter  party 
executed  by  him,  on  the  face  of  it,  as  agent  for  Barnes ;  he  had,  in 
truth,  no  authoritv  from  Barnes,  nor  was  he  himself  interested  at  all ; 
and  the  court  held  that  he  could  not  be  sued  as  principal  without 
showing  that  he  really  was  so. 

A  distinction  was  taken  on  the  argument  in  the  present  case,  by 
the  defendants  counsel,  between  an  executed  and  an  executory  coti- 
tract;  and  it  was  said,  that  whatever  might  be  the  rule  in  the  former 
class  of  cases,  where  the  defendant  has  received  the  benefit  of  the 
contract,  and  it  is  probably  immaterial  to  him  whom  he  pays,  yet 
that  in  the  latter  class  the  defendant  cannot  be  properly  held  answer- 
aUe  to  B,  having  expressly  contracted  with  A ;  and  a  passage  in  the 
judgment  of  the  court  in  the  case  of  Ran^ner  v.  Orote  was  much  re- 
lied on,  which  is  this :  "  If,  indeed,  the  contract  had  been  wholly  un- 
performed, and  one  which  the  plaintiff,  by  merely  proving  himself  to  be 
the  real  principal,  was  seeking  to  enforce,  the  question  might  admit  of 
some  doubt  In  many  cases,  such  as,  for  instance,  the  case  of  con- 
tracts,, in  which  the  skill  or  solvency  of  the  person  who  is  named  as 
the  principal  may  reasonably  be  considered  as  a  material  ingredient  in 
the  contract,  it  is  clear  that  the  a^nt  cannot  then  show  himself  to  be 
the  real  principal,  and  sue  in  his  own  name ;  and  it  may  be  fairly 
urged  that  this,  in  all  executory  contracts,  if  wholly  unperformed,  or 
if  partly  performed  without  the  knowledge  of  who  is  the  real  principal, 
may  be  the  general  rule."  With  this  passage  we  entirely  agree ;  but 
it  is  plain  that  it  is  applicable  only  to  cases  where  the  supposed  prin- 
cipal is  named  in  the  contract ;  if  he  be  not  named,  it  is  impossible 
that  the  other  party  can  have  been  in  any  way  induced  to  enter  into 
the  contract  by  any  of  the  reasons  suggested. 

In  the  present  case,  the  names  of  the  supposed  freighters  not  beinff 
inserted,  no  inducement  to  enter  into  the  contract,  from  the  supposed 
solvency  of  the  freighters,  can  be  surmised.  Any  one  who  'could 
prove  himself  to  have  been  the  real  freighter  and  principal,  whether 
solvent  or  not,  might  most  unquestionably  have  been  sued  on  this 
charter  party.  The  defendant  cannot  have  been  in  any  way  preju- 
diced in  respect  of  any  supposed  reliance  on  the  solvency  of  the 
frieighter,  since  the  freighter  is  admitted  to  have  been  unknown  to 
him,  and  he  did  not  think  it  necessary  to  inquire  who  he  was.  It 
is,  indeed,  possible  that  he  may  have  been  contented  to  take  any 
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freighter  and  principal,  provided  it  was  not  the  present  plaintiff;  and 
he  may  have  relied  on  the  terms  of  the  charter  party,  indicating  that 
the  plaintiff  was  an  agent  onl^,  being  willing  to  accept  of  any  one  • 
else,  be  he  who  he  mi^t,  as  prmcipcJ. 

After  all,  therefore,  the  question  is  reduced  to  this,  whether  we  are 
to  assume  that  the  defendant  did  so  lely  on  the  character  of  the 
plaintiff  as  agent  only,  and  would  not  have  contracted  with  him  as 
principal  if  he  had  known  him  so  to  be ;  and  are  to  lay  it  down  as  a 
broad  rule,  that  a  person  contracting  as  agent  for  an  unknown  and 
umiamed  {uincipal  is  precluded  from  saying,  <<  I  am  myself  that  prin- 
cipal'' Doubtless,  his  saying  so  does  in  some  measure  contradict  the 
written  contract,  especially  the  concluding  clause,  which  says,  <^  This 
charter  party  being  concluded  on  behalf  of  another  party,''  &c^  for 
there  was  no  such  other  party.  It  may  be  that  the  plaintiff  entCTed 
into  the  charter  party  for  some  other  party,  who  had  not  absolutely 
authorized  him  to  do  so,  and  afterwards  declined  taking  it;  or  it  may 
be  that  he  intended  originally  to  be  the  principal.  In  either  case  the 
charter  party  would  be,  strictly  speaking,  contradicted ;  yet  the  de- 
fendant does  not  appear  to  be  {»ejudiced,  for  as  he  was  regardless 
who  the  real  freighter  was,  it  should  seem  that  he  trusted  for  his 
freight  to  his  lien  on  the  cargo.  But  there  is  no  contradiction  of  a 
charter  party  if  the  plaintiff  can  be  consid^ed  as  filling  two  charac- 
ters, namely,  those  of  agent  and  principal  A  man  cannot,  in  strict 
propriety  of  speech,  be  said  to  be  an  agent  to  himself;  yet,  in  a  con- 
tract of  this  description,  we  see  no  absurdity  in  saying  that  he  might 
fill  both  characters  —  that  he  might  contract  as  agent  for  the  freighter, 
whoever  that  freighter  might  turn  out  to  be,  and  might  still  adopt 
that  character  of  freighter  himself  if  he  diose.  There  is  nothing  in 
the  argument  that  the  plaintiff's  responsibiUty  is  expressly  made  to 
cease  ^  as  soon  as  the  cai^o  is  shipped,"  for  that  limitation  (Mainly 
applies  only  to  his  character  as  agent,  and,  being  real  principal,  his 
responsibility  would  unquestionably  continue  after  the  cargo  was 
shipped. 

Upon  the  whole,  we  are  of  opinion  that  this  rule  must  be  made 
absolute.  jj^  absolute. 


Elliott  v.  Clayton.^ 
HUary  Ynication,  Felnnuury  8S,  1S51. 

Debt  —  Bcmkruptcy  of  Plaintiff —  Claim  of  Assignees. 

Debt  for  work  and  labor  as  a  surgeon  and  apothecaiy,  and  for  medicines  fonnd  and  admiiiii- 
tered.  Plea —  The  bankruptcy  of  plaintm,  and  tbat  tbe  debt  was  daimed  by  the  aaug^ieea 
Replication — That  the  labor  was  personal  labor  bestowed  after  the  baakniptcy,  and  done  Ik 
the  necessary  present  maintenance  of  plaintiff  and  his  ffumily ;  and  the  medicines  were 
pnrdiased  ont  of  the  eamines  of  his  personal  labor  done  after  nis  bankruptcy ;  and  that 
the  medicines  were  increased  in  value  by  plaintiff's  pewonal  labor,  and  were  found  and 
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administered  for  the  peccesary  present  maintenance  of  plaintiff  and  his  family.  Rejoinder — 
That  the  labor  was  not  personal  labor,  nor  the  medicines  purchased  out  of  the  earnings  of 
personal  labor,  nor  the  medicines  found  or  administered  for  the  necessary  present  main- 
tananoe  of  plaintiff  and  &mily.  Plaintiff  was  a  general  medical  practitioner :  he  had  filed  a 
declaration  of  insolvency,  and  was  an  nncertificatcd  bankrupt.  By  an  arrangement  with  a 
firiend,  who  had  purchased  his  stock  of  medicines,  he  continued  in  possession  of  them  on 
credit,  carried  on  his  business  as  before,  and  was  supplied  with  fresh  medicines  on  credit 
from  wholesale  houses.  Plaintiff  attended  defendant,  giving  him  the  benefit  of  his  skill, 
and  famishing  the  medicines  which  he  thought  necessary : — 

iXsU,  that  plaintiff  was  carrying  on  his  business  as  a  medical  practitioner,  and  therefore  the 
replication  was  not  proved,  &, 

Debt.  The  declaration  Btated,  that  the  defendant  was  indebted  to 
the  plaintiff  in  23/.  S^.  6(L  for  the  work,  care,  diligence,  and  attend- 
ance of  the  plaintiff,  by  him,  before  that  time,  performed  and  be* 
stowed  as  a  surgeon  and  apothecary  for  the  said  defendant,  and  at 
his  request,  in  and  about  the  healing  and  curing  the  defendant  and 
divers  other  persons  of  divers  diseases,  disorders  and  maladies,  and  in 
and  about  endeavoring  to  heal  and  cure  the  defendant  and  divers 
other  persons  of  divers  other  diseases,  disorders,  and  maladies ;  and 
also  for  divers  medicines  and  other  necessary  things  by  the  plaintiff 
before  that  time  found  and  provided,  administered,  delivered,  and  ap- 
plied on  those  occasions  for  the  defendant,  and  at  hb  request 

The  first  and  second  pleas  were  pleaded  to  the  sum  of  6^.  6(Ly 
parcel  of  the  debt  in  the  declaration  mentioned,  as  to  which  the 
jdaintiff  entered  a  nolle  prosequL  Fourth  plea,  as  to  the  residue  of 
the  debt  in  the  declaration  mentioned,  that  after  the  passing  of  stat. 
7  &  8  Vict.  c.  96,  the  plaintiff  was  a  surgeon  and  apothecary,  trader, 
dealer,  and  chapman,  and  a  trader  within  and  subject  to  the  statutes 
then  in  force  concerning  bankrupts ;  and  that  the  plaintiff,  before  the 
accruing  of  the  said  residue  of  the  debt  in  the  declaration  mentioned, 
duly  filed  a  declaration  in  writing,  in  the  form  required  by  the  statute 
in  such  case  made  and  provided,  signed,  &c ;  that  he,  the  plaintiff 
was  unable  to  meet  his  engagements,  and  thereupon,  and  before  the 
accruing  of  the  said  residue  of  the  debt  in  the  declaration  mentioned, 
the  plaintiff  became  and  was  a  bankrupt ;  that  Joseph  Callow  was 
appointed  ofiicial  assignee  of  the  estate  and  effects  of  the  plaintiff; 
and  that  after  the  commencement  of  this  suit,  and  after  the  accruing 
of  the  said  residue  of  the  debt  in  the  declaration  mentioned,  the  said 
Joseph  Callow,  as  such  assignee,  required  the  defendant  to  pay  him 
the  said  residue  of  the  debt  in  the  declaration  mentioned.  Verification. 
Replication  to  fourth  plea  —  that  the  said  work,  care,  diligence,  and 
attendance  of  the  plaintiff  by  him  performed  and  bestowed  as  a  sur- 
geon and  apothecary  for  the  defendant,  as  in  the  declaration  men- 
tioned, so  far  as  the  same  relate  to  the  said  residue  of  the  said  debt, 
were  and  every  part  of  the  same  was  merely  the  personal  labor  of  the 
plaintiff  in  that  behalf  performed  and  bestowed  sater  the  filing  by  the 
plaintiff  of  the  said  declaration  that  he  was  unable  to  meet  his  en- 
gagements, and  after  he  had  become  and  was  a  bankrupt,  as  in  the 
said  fourth  plea  mentioned,  and  were  and  every  part  of  the  same  was 
then  done,  performed,  given,  and  bestowed,  in  and  for  the  necessary 
present  maintenance,  stipport,  and  livelihood  of  the  plaintiff  and  his 
VOL.  III.  34 
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family ;  that  the  said  medicines  and  other  necessary  things  l^  tbe 
plaintiff  found,  provided,  administered,  delivered,  and  applied  for  the 
defendant,  as  in  the  said  declaration  mentioned,  so  far  as  the  name 
relate  to  the  residue  of  the  said  debt,  were  and  every  part  of  the 
same  was  found,  provided,  administered,  delivered,  and  applied  bj 
the  plaintiff,  as  such  surgeon  and  apothecary  as  aforesaid,  af^  the 
filing  by  the  plaintiff  of  the  said  declaration  that  he  was  unable  to 
meet  his  engagements,  and  after  he  had  become  and  was  a  bapkmp^ 
as  in  the  said  fourth  plea  mentioned,  and  then  were  and  every  part  of 
the  same  was  purchased  and  obtained  by  the  plaintiff  from,  by,  and 
out  of  the  earnings  and  profits  of  hb  personal  labor,  done  and  performed 
after  the  filing  of  the  said  declaration  that  he  was  unable  to  meet  hk 
engagements,  and  after  he  had  become  and  was  a  bankrupt,  as  in  die 
said  fourth  plea  mentioned,  and  not  otherwise ;  and  iUmi  the  said 
medicines  and  other  necessary  things  were  and  every  part  of  tbe 
same  was  then  greatly  increased  in  value  and  price  by  the  personal 
labor  of  the  plaintiff  in  preparing,  mixing,  compoundinfi;,  and  adnun* 
istering  the  same ;  and  that  the  said  m^cines  and  orater  necessary 
tilings  were  and  every  part  of  the  same  was  then  found,  provided, 
administered,  delivered,  and  applied  by  the  plaintiff  in  and  for  tbe 
necessary  present  maintenance,  support,  and  livelihood  of  the  {dam- 
tiff  and  his  family,  and  as  a  part  of  and  •  incidental  and  necessary  to 
his  said  personal  labor,  and  in  order  that  he  might  perform  tbe  said 
personal  labor  in  the  most  advantageous  manner  for  the  neoessaiy 
present  maintenance,  support,  and  livelihood  of  the  plaintiff  and  btt 
family. 

Rejoinder,  that  the  said  work,  care,  dili^nce,  and  attendance  of  tbe 
plaintiff,  in  the  said  replication  mentioned,  were  not,  nor  was  any  part 
of  the  same,  merely  the  personal  labor  of  the  plaintiff,  performed  or 
bestowed  in  manner  and  form  as  in  the  said  replication  is  alleged,  nor 
were  nor  was  any  part  of  the  same  done,  performed,  given,  or  be- 
stowed in  or  for  the  necessary  present  maintenance,  suppK>rt,  or  live- 
lihood  of  the  plaintiff  or  his  family,  in  manner  and  form,  Sec ;  nor 
were  the  said  medicines  and  other  necessary  things  in  the  said  rep- 
lication mentioned,  nor  was  any  part  of  the  same,  purchased  or  ob- 
tained by  the  plaintiff  from,  by,  or  out  of  the  earnings  or  profits  of 
his  personal  labor,  done  or  performed  in  manner  and  fnrm,  &c.; 
nor  were  the  said  medicines  and  other  necessaiy  things,  nor  was  any 
part  of  the  same,  found,  provided,  administered,  deliveied,  or  applied 
by  the  plaintiff  in  or  for  the  necessary  present  maintenance,  support, 
or  livelihood  of  the  plaintiff  or  his  family,  or  as  a  part  of,  or  inciden- 
tal or  necessary  to,  his  said  personal  labor,  or  in  ofder  that  be  might 
perform  the  said  personal  labor  in  ihe  most  advantafi^eous  manner  for 
the  necessary  present  maintenance,  support,  or  hvetihood  of  the 
plaintiff  or  his  family,  in  manner  and  form,  &x}.  Conclusion  to  the 
country.    Issue  thereon. 

On  the  trial,  before  Wilde,  C.  J.,  at  tbe  Surrey  Spiinff  assixes  in 
1850,  it  appeared  that  the  action  was  brought  by  the^aintif^  who 
was  a  surgeon  and  apothecary,  and  a  memli^r  of  tbe  Royal  CoUege 
of  SurgeonS)  to  recover  the  sum  of  232.  3i.  6d.  for  work  and  attend- 
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mnce  done  and  porformed  1^  him  as  a  Bor^on  and  cq)othecaTy,  and 
for  medicines  and  other  necessary  things  found  and  provided  for  the 
defendant  between  the  30th  of  October,  1845,  and  the  15th  of  Jan- 
uary, 1848.  The  plaintiff  petitioned  the  Insolvent  Debtors  Court, 
and  obtained  a  protection  order  in  1848 ;  and  lie  became  a  bankrupt 
in  November,  lo45.  Immediately  after  his  bankruptcy  he  re-opened 
Ms  shop,  bought  on  credit  a  fresh  stock  of  drugs,  aiid  during  the  pe^ 
nod  o(  the  suspension  of  his  certificate,  from  the  4tfa  of  November, 
1845,  to  ihe  4ui  of  March,  1848,  continued  to  carry  on  his  business 
and  practice  undisturbed  by  his  assignee,  and  to  collect  and  get  in  his 
deb^  He  kept  an  apprentice  to  assist  him  in  making  up  the  drugSi 
and  a  boy  to  carry  them  out  to  his  customers.  The  amount  claimed 
for  personal  labor,  attendahces,  &&,  was  under  5Z.,  the  reminder 
being  for  medicines ;  but  these  were  greatly  increased  in  value  by  the 
skill  of  the  plaintiff  in  preparing  the  same,  the  real  cost  of  the  orugs 
being  comparatively  nothing.  There  was  also  evidence  that  the 
plaintiff  had  no  pecuniary  resources,  except  the  profits  whkdi  he  de* 
rived  from  his  professional  labors,  subsequently  to  his  bankruptcy, 
and  an  allowance  of  10$.  a  week  out  of  his  estate. 
'  It  was  contended  for  the  defendant,  that  the  allegations  in  the  rep- 
lieation  did  not  show  that  ^be  medicines,  which  w^re  bought  on 
aredit,  were  the  produce  merely  of  the  plaintiff's  personal  labor;  anil 
tfaat  there  was  no  evidence  that  the  work  was  for  the  present  neoes* 
sary  support  of  himself  and  his  fiaaiily.  The  kurd  chief  justice  wa# 
of  opinion  that  the  replication  was  divisible,  and  that  the  action  was 
brought  in  respect  ot  personal  labor,  tiiough  it  included  Boxxketinng 
else  incidental  thereto.  The  jury  gave  a  verdict  for  the  plaintiff  fof 
22L  12«.,  leave  being  reserved  to  the  d^endant  to  move  to  enter  a 
nonsuit,  or  to  reduce  the  amount  of  the  damages.  In  the  following 
Easter  Term,  April  23,1  — 

Bramwell  moved  accordingly.  The  63d  section  of  stat  6  (Sea  4, 
c  16,  makes  no  such  qualification  as  the  cases  have  introduced,  as  to 
the  disabili^  of  an  uncertificated  bankrupt  to  maintain  an  action : 
the  object  of'^that  section  was  to  (»event  a  bankrupt  ^carrying  on  trade 
before  he  had  obtained  his  certificate. 

[  Wightnumj  J.  Or  if  he  did  carry  on  trade,  that  it  should  be  for  the 
benefit  of  his  assignees.] 

In  Silk  V.  Osbcm^  1  Esp.  140,  the  assignees  had  not  intervened. 

[  Wightnumy  J.  The  opinion  of  Liord  Kenyon  goes  the  length  of 
saving,  that  if  they  bad  intervened,  that  would  not  be  a  defence  to 
thud  persons. 

Lord  Campbellj  C.  J.  There  may  be  a  distinction  between  labor 
incident  to  tiie  sale  of  goods  by  the  bankrupt,  and  goods  supplied  to 
the  bankrupt  incident  to  his  labor. 

PaUesofij  J.,  referred  to  Crofton  v.  Poole^  1  B.  &  Ad.  568. 

Lord  CampbeUy  C  J.     The  replication  is  novel.] 

I  Befixe  Leao  Camfbxll,  GL  J.,  Pattxmv,  Coi<B»n>caE,  tod  WieeTiciJf,  J  J. 
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April  24.  The  court  granted  a  role  nisi;  against  which,  at  the 
sittings  in  banc,  after  Michaelmas  term,*  — 

O.  Francis  showed  cause.  First,  the  evidence  supported  the  al- 
legations in  the  replication.  Though  an  uncertificated  bankrupt  has 
no  property  but  the  earnings  of  his  personal  labor,  the  drugs  in  this 
case  were  so  mixed  up  with  it  as  to  be  recoverable.  The  valae  of 
personal  labor  bestowed  upon  materials  has  always  been  held  re- 
coverable. Silk  V.  OsborUy  1  Elsp.  140.  Evans  v.  Broum,  Id.  169. 
Chippendall  v.  Tbmlinsony  4  Dougl.  318.  1  Cooke's  Bank.  L.  431, 
8th  ed.  Williams  v.  Chambers^  10  Q.  B.  337.  [He  also  cited  Bech- 
ham  V.  Drake,  8  M.  &  W.  846 ;  s.  c.,  in  error,  in  Exchequer  Chamber, 
11  M.  &  W.  315,  and  in  the  House  of  Lords,  13  Jur.  921.1 

[  Coleridge,  J.  Suppose  dru^  are  delivered  to  a  meoical  practi- 
tioner who  is  an  uncertificated  bankrupt,  could  he  say  that  he  was 
only  to  pay  for  them  out  of  the  proceeds  of  his  personal  labor  ?  Here 
the  goods  were  handed  to  the  plaintiff,  expressly  on  credit] 

Secondly,  the  replication  is  divisible. 

[Erie,  S.    The  plea  pleads  the  three  matters.] 

BramweU,  contra.  The  object  of  the  63d  section  of  stat.  6  Geo. 
4,  c  16,  will  be  defeated  by  holding  this  replication  to  be  good.  A 
general  practitioner  is  not  bound  to  furnish  drugs.  After  the  drugs 
were  bought,  they  belonged  to  the  assignees  of  the  plaintiff. 

[Erie,  J.  In  beckam  v.  Drake,  13  Jur.  921,  the  inclination  of  the 
House  of  Lords  was  to  extend  the  law  which  assures  the  fruit  of  his 
personal  labor  to  a  bankrupt] 

The  only  point  in  that  case  was,  whether  the  cause  of  aclion  was 
a  personal  wrong,  or  in  the  nature  of  a  debt  This  case  falls  within 
the  decision  in  Crofton  v.  Poole,  1  B.  &  Ad.  668.  If  the  bankrupt 
mixes  up  his  personal  labor  with  goods,  the  assignees  may  sue  for 
the  value  of  it 

[  Wightm^n,  J.  Suppose  a  carpenter,  who  found  the  nails  which  he 
used  in  his  occupation,  and  no  further  traded  in  them  than  that  they 
were  the  necessapy  implements  of  his  occupation,  could  his  assignees 
recover  in  respect  of  his  work  and  labor?  The  nails  form  almost  an 
infinitesimal  part  of  the  value  of  his  work.] 

On  the  other  hand,  where  a  sculptor  purchased  the  marble  for  a 
statue  or  bust,  which  he  executed,  could  not  his  assignees  maintain 
an  action  for  the  value  of  it  ? 

[jBr/e,  J.  If  he  executed  the  statue  or  bust,  not  for  sale,  but  upon  a 
contract,  the  assignees  might  not  be  entitled  to  recover,  because  that 
would  be  letting  out  the  insolvent,  and  contracting  for  his  labor,  to 
use  Lord  Mansfield's  phrase  in  Chippendall  v.  Tcmlinson,  1  Cooke's 
Bank.  L.  431,  432,  8th  ed.]  Cur.  adv.  vutt. 

Coleridge  J.,  now  delivered  the  judgment  of  the  court   This  was 

'  December  5,  before  CoLERiDeE,  Wightman,  and  Erli,  JJ.    Pattesoit,  J.,  YmA 
£fone  to  chambers. 
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a  rale  argaed  before  my  brothers  Wighlman,  Erie,  and  myself^  to 
enter  a  verdict  for  the  defendant,  or  to  arrest  the  judgment 

The  action  was  for  work  and  labor  as  a  surgeon  and  apothecary, 
and  for  goods  sold  and  delivered,  with  a  count  on  an  account  stated, 
on  which  nothing  turned  The  plea  was  the  bankruptcy  of  the 
plaintiff  and  that  the  debt  was  claimed  by  the  assignees.  The  repli- 
cation was  in  effect,  that  the  labor  was  personal  labor  bestowed  after 
the  bankruptcy,  and  done  for  the  present  necessary  support  of  the 
plaintiff  and  his  family,  and  the  goods  medicines  purchased  out  of 
the  proceeds  of  his  personal  labnDr,  and  increased  in  value  by  the 
plaintiff's  personal  labor,  and  supplied  for  the  present  necessary  sup- 
port of  th^  plaintiff  and  his  family.  The  rejoinder  traversed  that  the 
labor  was  personal  labor,  and  the  goods  medicines  purchased  out  of 
the  proceeds  of  personal  labor  as  suleged  in  the  replication. 

It  appeared  that  the  plaintiff  was  a  general  medical  practitioner ; 
he  had  filed  a  declaration  of  insolvency,  and  was  an  uncertificated 
bankrupt  By  some  arrangement  with  a  friend,  who  had  purchased 
his  stock  of  medicines,  he  continned  in  possesion  of  them  on  credit, 
carried  on  his  business  as  before,  and  was  supplied  with  fresh  medi- 
cines on  credit  from  wholesale  houses.  Under  these  circumstances 
the  debt  was  contracted,  the  plaintiff  attending  the  defendant,  giving 
him  the  benefit  of  his  skill,  and  furnishing  the  medicines  which  he 
thought  necessary. 

We  have  considered  this  case,  and  we  are  of  opinion  that  this 
replication  was  not  proved. 

In  Cro/km  v.  Poole j  1  B.  &  Ad.  568,  the  plaintiff  was  an  uncertifi- 
cated bankrupt;  his  business  was  that  of  a  furniture  broker;  the  debt 
was  contracted  in  the  removal  of  the  defendant's  goods,  and  to  do 
this  the  plaintiff  had  procured  vans,  supplied  pac^king  cases,  and 
crates,  and  employed  assistants  in  packing,  unpacking,  and  removing 
the  goods ;  some  furniture  he  had  cleaned  and  repaired,  and  found 
the  necessary  materials  for  those  purposes.  The  court  held  that  this 
was  not  a  demand  for  mere  personal  labor,  but  that  the  plaintiff  was, 
in  substance,  carrying  on  his  business,  and  that  ihe  proceeds  passed 
to  the  assignees. 

So  it  appears  to  us  here,  that,  in  substance,  the  plaintiff  was  car- 
rying on  his  business  as  a  medical  practitioner.  He  is  in  possession 
of  Us  original  stock  of  medicines  on  credit,  he  procures  more  on 
credit,  and  with  these  and  his  personal  skill  he  is  pursuing  his  occu- 
pation for  profit  It  would  be  to  carry  the  principle  laid  down  in. 
OiippendaU  v.  TcmMnson,  4  DougL  318,  and  SOk  v.  Osbomy  1  Esp. 
140,  far  beyond  what  is  reasonable,  to  apply  it  to  a  case  like  the 
But,  which  cannot  be  materially  distinguished  from  Orofkm  v. 


It  is,  therefore,  unneoessary  to  say  any  thing  as  to  the  goodness  of 
the  replication,  and  the  rule  wili  be  absolute  to  enter  a  verdict  (or  ihe 
^^kodant  ^  ji^  absoltUe. 
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Regina  v.  The  Inhftbittnti  of  Brecknockfhire. 

Begina  v.  The  Inhabitants  of  Brecknockshire.^ 
Trinitj  YfteatioB,  Jme  20  and  SI,  1850. 

Indictment  —  Non-repair  of  Bridge  —  Liability  of  Cknmty. 

Bj  Stat  2  &  3  Will.  4,  c.  64, 8. 26,  it  is  enacted,  that  the  isolated  parts  of  coantiei  in  EngUod 
and  Wales,  which  are  described  in  schedule  (M)  of  the  act,  shall,  as  to  the  election  of 
members  to  serre  in  Parliament  be  considered  as  forming  parts  of  the  respectire  counties 
and  diTisions  which  are  respectively  mentioned  in  the  foiu*m  colonm  of  the  said  scfaedide 
in  conjunction  with  the  names  of  such  isolated  parts  respectively.  The  schedule  in  the  first 
column  described  that  which,  in  the  second  column,  it  called  an  isolated  part  of  the  pariah 
of  G.  as  belonging  to  BreckAockshire,  and  tiien  stated  in  the  third  column  that  such  part 
was  locally  situated  in  Brecknockshire  or  Radnorshire,  and  then  in  the  fourth  oolamii 
named  Bi^cknockshire  as  the  county  to  which  it  was  to  be  transferred. 

By  Stat  7  &  8  Vict  c  61,  it  is  enacted,  that  eveir  part  of  any  county  in  England  and  Wales, 
which  is  detached  from  the  main  body  of  such  county,  should  be  considered,  for  all  pur- 
poses, as  forming  part  of  that  county  of  whidi  it  is  considered  a  part  for  election  purposes, 
by  Stat  2  &  3  WilL  4,  c  64. 

Upon  an  indictment  agidnst  the  inhabitants  of  Bredmockshire  for  non-repair  of  half  a  bridge, 
it  was  found,  upon  a  special  verdict,  that  dM  mid-channel  of  the  River  Wye  had  ahrays 
formed  the  boundary  between  the  counties  of  Brecon  and  Radnor,  above  and  below,  and 
partly  within,  the  parish  of  G.,  but  that  before  the  passing  of  stat  2  &  3  WilL  4,  c.  64,  die 
tM>undary  receded,  at  a  certain  point  within  the  parish,  from  the  mid-channel,  to  the  li^t 
bank  of  the  river,  and  thence  inland,  at  a  slant,  and  then  back  to  the  mid-channel  of  ibe 
river,  so  as  to  include  within  Radnorshire  a  part  of  the  river,  and  470  acres  of  land,  on  'tis 
rieht  bank,  part  of  the  parish  of  G.  The  special  verdict  then  found  that  no  other  porticm 
of  the  parish  of  G.,  on  the  right  bank  <^  the  Wye,  than  the  said  470  acres,  ever  was  in 
the  county  of  Radnor,  and  that  no  part  of  the  said  parish  of  G.,  which  up  to  the  paaing 
of  the  Stat.  2  &  3  Will.  4,  c.  64,  was  situate  in  the  county  of  Radnor,  was  isolated  or  de- 
tached from  the  remainder  of  the  said  county,  unless  it  was  the  said  portion  of  470  acres. 
The  special  verdict  further  found,  that  the  indicted  bridge  was  within  the  parish  of  G^  aad 
crossed  the  River  Wve  between  the  points  where  the  old  boundaries  of  the  counties  of 
Radnor  and  Brecon  left  and  remmed  to  the  mid-channel  of  the  river,  and  that  die  only 
part  of  the  bridge  which  was  out  of  repair  was  that  extending  fix>m  the  mid-chaimel  to  mt 
right  bank  of  the  river :  — 

HM^  that  the  inhabitants  of  Brecknockshire  were  liable  to  repair  half  the  Inidffe,  sinoe  it 
stood  half  in  their  county  and  half  in  Radnorshire ;  for  that,  upon  such  fincQng,  it  was 
clear  that  the  470  acres  were  the  part  of  the  parish  of  G.  which  was  intended  to  be  de- 
scribed in  Stat  2  &  3  Will.  4,  c.  64,  as  isolated  from  the  main  bodjr  Ae  county  of  Radnor, 
and  therefore  to  be  transferred  to  the  county  of  Brecon,  though,  in  strictness,  it  was  not 
isolated,  but  touched  the  remainder  of  &e  county  on  one  side,  and  though  it  was  inaccu- 
rately described  in  the  first  column  of  the  schedule  as  belonging,  at  the  time  of  the  passing 
of  the  act,  to  Brecknockshire :  — 

Eeld^  further,  that  tho'iicts  transferred  to  Brecknockshire  not  only  &e  470  acres,  but  also 
half  the  river,  where  it  abutted  upon  them,  so  as  to  make  the  boundary  between  the 
counties  of  Radnor  and  Brecon  run,  there  as  elsewhere,  per  medivm  JUum  aqiuB. 

Indictment  for  the  non-repair  of  a  bridge.  At  the  trial,  befcHe 
Rolfe,  B.,  at  the  Summer  assizes  for  Herefordshire  in  1848,  the  f<J- 
lowing  special  verdict  was  found :  That  the  bridge  is  a  common  and 
public  bridge  over  the  River  Wye,  and  that  it  is  situate  in  the  parish 
of  Glasbury ;  that  the  parish  of  Glsisbury  contains  about  8700  acres, 
of  which  a  portion,  consisting  of  about  2500  aores,  is  situate  on  the 
left  bank  of  the  Wye,  and  the  residue  on  the  right  bank  of  the  said 
river ;  that  such  portion  of  2500  acres  is  and  always  was  in  the  coun- 

1  15  Jut.  351. 
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ty  of  Radnor,  and  that  no  portion  of  the  said  parish,  situate  on  the 
left  bank  of  the  said  river,  is  or  ever  was  in  the  county  of  Brecon ; 
that  the  River  Wye  j9ows  through  the  said  parish  in  nearly  a  north- 
easterly direction  for  about  two  miles  and  a  half,  and  that  the  mid- 
channel  of  the  said  river  forms,  and  always  formed,  the  boundary  be- 
tween the  counties  of  Brecon  and  Radnor,  for  a  considerable  distance 
both  above  and  below  the  said  parish,  and  also  for  about  a  mile  of 
its  course  from  the  point  where  the  river  enters  the  said  parish,  down 
to  a  point  called  "  The  Staunces ; "  that  before  and  at  the  time  of  the 
passing  of  the  stat  2  &  3  Will.  4,  c  64,  intituled  <' An  Act  to  settle  and 
describe  the  divisions  of  counties  and  the  limits  of  cities  and  boroughs 
in  England  and  Wales,  in  so  far  as  respects  the  election  of  members 
to  serve  in  Parliament,"  the  boundary  of  the  said  counties  proceeded 
from  the  mid-channel  to  the  right  bank  of  the  said  river,  at  the  said 
point  called  "  The  Staunces,"  and  then  first  in  a  south-easterly  direc- 
tion for  about  a  mile,  and  afterwards  in  a  north-easterly  direction  for 
about  three  quarters  of  a  mile,  through  that  portion  of  the  said  parish 
which  is  situate  on  the  right  bank  of  the  said  river,  to  a  place  called 
"  Heolygare,"  on  the  confines  of  the  parish  of  Llanigon,  in  the  said 
county  of  Brecon,  which  is  a  parish  lying  on  the  east  and  north- 
eastern side  of  the  said  parish  of  Glasbury,  and  then  returned  along 
the  boundary  of  the  said  parishes  of  Glasbury  and  Llanigon  to  the 
mid-channel  of  the  said  river,  at  the  point  where  the  said  river  passes 
out  of  the  said  parish  of  Glasbury ;  that  the  said  boundary,  up  to 
the  time  of  the  passing  of  the  said  act,  included,  in  the  county  of 
Radnor,  the  remaining  part  of  the  said  River  Wye  flowing  through 
the  said  parish  of  Glasburv,  and  about  470  acres  of  the  said  parish 
lying  on  the  right  bank  oi  the  said  river ;  [and  that  no  part  of  the 
parish  of  Glasbury,  which  up  to  the  time  of  the  passing  of  the  said 
act  was  situate  in  Radnorshire,  was  isolated  or  detached  from  the 
remsdnder  of  the  said  county,  unless  the  said  portion  of  470  was  so 
isolated  or  detached;]  *  and  that  no  other  portion  of  the  said  parish 
of  Glasbury,  on  the  right  bank  of  the  said  river,  than  the  said  470 
acres,  is  or  ever  was  in  the  county  of  Radnor ;  that  Glasbuiy  parish 
church  is  situate  within  .the  last-mentioned  part  of  the  saia  parish, 
and  that  the  principal  portion  of  the  village  of  Glasbury  is  situate 
partly  in  such  last-mentioned  part,  and  partly  in  the  parish  of  Glas- 
bury on  the  left  bank  of  the  Kiver  Wye ;  that  the  remainder  of  the 
said  parish  of  Glasbury,  on  the  right  bank  of  the  said  river,  over  and 
above  the  said  part  thereof  consisting  of  470  acres,  contains  about 
5700  acres ;  and  that  such  last-mentioned  portion  of  the  said  parish 
adjoins  the  portion  before  mentioned  as  containing  470  acres,  from 
the  above-mentioned  point,  called  "  The  Staunces,"  to  the  above-men- 
tioned confines  of  the  parish  of  Llanigon,  and  is  and  always  was  in 
the  county  of  Brecon,  and  no  part  of  it  is  or  ever  was  in  the  county 
of  Radnor ;  that  the  said  bridge  is  built  across  the  river  at  a  point 
^Tt>etween  the  above-mentioned  point,  called  "  The  Staunces,"  and  the 

1  The  passage  between  brackets  was  inserted  by  way  of  amendment,  in  the  coune 
of  the  argument 
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point  where  the  boundary  of  ttie  eaid  eowitiee»  up  to  the  time  of 
the  passing  of  the  said  act,  returned  to  the  mid-channel  of  the  said 
river,  as  above  mentioned;  that  the  part  of  the  said  bridge  which  is 
steted  in  the  presentment  to  be  broken,  roinons,  and  in  decay,  is  the 
part  which  extends  from  the  mid-channel  of  the  said  river  to  the  said 
abntment  on  the  right  bank  therec^;  and  that  such  part  was,  at  the 
time  in  that  behalf  in  the  said  presentment  mentioned,  and  stiU  is, 
broken,  ruinous,  and  in  decay ;  that  the  said  bridge  is  a  timber  Inridge, 
resting  on  thirteen  timber  piers,  with  stone  abutments  at  either  end, 
and  that  the  abutment  on  the  right  baidc  rises  perpendicularly  from 
the  edge  of  the  water,  in  a  line  with  the  right  bank  of  the  river,  and 
that  there  is  no  water  way  through  or  under  such  abutment,  or  except 
under  the  part  of  the  bridge  which  is  of  timber ;  the  last-mentioned 
abutment  and  the  road  over  it  are  in  good  repair;  that  before  and 
until  the  passing  of  the  stat  7  &  8  Vict.  c.  61,  intituled  ^An  Act  to 
annex  detached  parts  of  counties  to  the  counties  in  which  they  are 
situated,"  the  said  bridge  was  whoUy  within,  and  repaimUe  by,  the 
county  of  Radnor,  and  was  repaired  by  the  inhabitants  of  that  couliity ; 
that  before  the  passing  of  the  said  act  of  the  2  &  3  \^^  4,  c.  64,  all 
persons  qualified  as  electors  to  vote  for  a  knight  of  the  shire  in  respect 
of  property  within  the  portion  of  the  said  parish  above  described  as 
consisting  of  470  acres,  always  voted  in  respect  of  such  property  for 
a  knight  of  the  shire  for  the  county  of  Radnor ;  that  ever  since  the 
passing  of  the  said  act  of  Will.  4,  all  persons  qualified  as  electors  to 
vote  for  a  knight  of  the  shire  in  respect  of  property  within  the  porticm 
of  the  said  parish  above  describea  as  consisting  of  470  acres,  have 
been  registered  and  have  voted  in  respect  of  such  property  for  a  knight 
of  the  shire  for  the  county  of  Brecon,  and  have  not  nor  has  any  of 
them  been  registered  or  voted  for  a  knight  of  the  shire  for  the  county 
of  Radnor;  that  since  the  passing  of  the  said  act  of  the  7  &  8  Vict 
a  61,  no  part  of  the  portion  of  t£e  said  parish  above  described  as 
consisting  of  470  acres  has  been  assessed  to  the  county  rate  {at  the 
county  of  Radnor,  nor  to  the  county  rate  for  the  county  of  Brecon; 
that  the  rates  for  the  relief  of  the  poofy  and  for  ihe  maintenance  of 
the  highways,  made  upon  the  inhabitants  of  the  last^mentioned  part 
of  the  said  parish,  have  always  been  allowed  by  the  justices  for  the 
county  of  Radnor,  and  not  by  the  justices  for  the  county  of  Brecon, 
and  have  been  collected  by  and  paid  to  the  officers  of  that  portion  of 
the  parish  of  Glasbury  which  is  in  Radnorshire ;  that  the  names  of 
all  persons  residing  within  the  said  last-mentioned  portion  of  the  said 
parish  liable  to  serve  on  juries  have  always  been  inserted  in  the  list 
of  jurors  in  and  for  the  oounl^  of  Radnor,  and  have  not  been  inserted 
in  the  list  of  jurors  nor  served  as  such  for  the  county  of  Brecon ;  that 
until  and  at  the  time  of  the  passing  of  the  stat  7  &  8  Vict  c.  61, 
births,  deaths,  and  marriages  happening  within  the  said  portion  of 
the  parish  of  Glasbury  so  coatainine  470  acres,  were  registered  by 
the  registrar  for  the  parish  of  Qlasbury,  Radnorshire.  The  case 
was  argued  by 

Wkaleleyy  for  the  crown.     The  question  is,  whether  the  indicted 
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bridge  lies  half  in  Brecknockshire  and  half  in  Radnorshire,  becansei 
if  it  does,  it  cannot  be  disputed  that  the  common-law  liability  to  re- 
pair attaches  upon  the  inhabitants  of  Brecknockshire  to  repair  the 
half  which  is  situated  in,  their  county.  Reg.  v.  St.  P^ter\  York,  2 
Ld.  Raym.  1249.  Rex  v.  Nortmchy  1  Str.  177.  The  question  depends 
upon  the  true  construction  of  stats.  2  &  3  Will.  4,  c.  64,  s.  26,  and  7 
&  8  Vict  c.  61,  and  upon  the  application  of  those  statutes  to  the  state 
of  facts  found  by  the  special  verdict  By  stat  2  &  3  Will.  4,  c.  64,  s. 
26,'  it  is  enacted,  that  the  isolated  parts  of  counties  in  England  and 
Wales,  which  are  described  in  the  schedule  (M)  to  the  statute  an- 
nexed, shall,  as  to  the  election  of  members  to  serve  in  Parliament,  be 
considered  as  forming  parts  of  the  respective  counties  and  divisions 
which  are  respectively  mentioned  in  the  fourth  column  of  the  said 
schedule,  in  conjunction  with  the  names  of  such  isolated  parts  re- 
spectively.    The  schedule  is  in  the  following  form :  — 


Counties  to  which  the 
isolated  parts  belong. 


Parishes  of  which  the 
isolated  parts  consist 


Counties  in  which  the 

isolated  parts  are  lo- 

cally  sitoated. 


Counties  to  which  it  is 
intended  that  the  isoUt- 
ed  parts  shonid  belong. 


Brecknockshire. 


Part  of 
Glasbury  parish. 


Brecknockshire, 
or  Radnorshire. 


Brecknockshire. 


By  stat  7  &  8  Vict  c.  61,  s.  1,  it  is  enacted,  that  every  part  of  any 
county  in  England  or  Wales,  Vhich  is  detached  from  the  main  body 
of  such  county,  shall  be  considered,  for  all  purposes,  as  forming  part 
of  that  county  of  which  it  is  considered  a  part  for  the  purposes  of  the 
election  of  members  to  serve  in  Parliament,  under  the  provisions  of 
the  stat.  2  &  3  Will.  4,  c  64,  s.  26,  provided  that  nothing  shall  be  con- 
strued to  alter  the  county  to  which  any  such  detached  part  shall  be 
deemed  to  belong  for  the  purpose  of  holding  inquests.  As  to  the  con- 
struction of  these  acts — first,  ihe  words  "isolated"  and  "detached" 
are  used  synonymously  in  them,  and  therefore  neither  of  those  words 
mav  be  construed  according  to  its  strict  grammatical  interpretation ; 
and,  secondly,  the  description  of  the  parish  of  Glasbury  given  in  the 
schedule  is  clearly  inaccurate,  for  the  county  to  which  it  is  commanded 
that  an  isolated  part  of  Glasbury  shall  be  transferred  is  the  county  of 
Brecon,  and  yet  Brecknockshire  is  the  county  of  which  that  same 
part  of  the  parish  is  declared  formerly  to  have  been  a  part,  which  is 
absurd.  It  follows,  that,  in  order  properly  to  interpret  the  statutes, 
the  word  "  Radnorshire  "  must  be  read  for  "  Brecknockshire  "  in  the 
first  column.  This  may  be  well  done,  since  by  sect  38  of  stat  2  &  3 
Will.  4,  c.  64,  it  is  enacted  that  no  misnomer  or  inaccurate  description 
contained  either  in  the  act,  or  any  schedule,  shall  in  any  wise  prevent 
or  abridge  the  operation  of  the  act  with  respect  to  the  subject  of  such 
description,  provided  the  same  shall  be  so  designated  as  to  be  com- 
monly understood.  According,  therefore,  to  the  proposed  reading,  the 
statutes  declare  that  a  part  of  the  parish  of  Glasbury  was,  before  the 

Sssing  of  them,  always  isolated  or  detached  from,  the  county  of 
idnor,  yet  that  it  was,  in  point  of  law,  a  part  of  Radnorshire ;  and 
then  they  enact,  that,  for  the  future,  such  part  shall  be  always  deemed 
to  be  a  part  of  Brecknockshire.    The  next  question  is,  how  such  dec^ 
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Ifmtion  and  enaotment,  so  read,  sbookl  be  apjdied  to  the  foots  found 
1^  the  special  vecdict.  Now,  by  tbe  verdiot,  it  is  foood  that  the  oidi* 
naiy  boundary  betweoi  Bredmoekshiie  and  Radnorshire,  in  the  parts 
in  and  approaching  the  parish  at  Gksbnry,  always  was  the  Mi^er 
Wye,  and  that  Radnorshire  was  on  the  left,  and  Brecknoduhire  on  the 
right  bank,  but  that,  at  a  particular  point  within  the  parish,  the  boun- 
dary line  quitted  the  riyer  and  passed  to  the  right  bank,  and  so  inland, 
at  a  slant,  and  th^i  badt  to  the  riyer,  so  as  to  enclose  within  Radnorshire 
a  portion  of  the  parish  of  Olasbury,  contaiaisg  about  470  a<^res,  on  ihe 
right  bank  of  the  Wye ;  and  then  the  yerdict  finds,  that  no  part  of 
(Sasbury,  sitnated  in  Radnorshire,  was  eyer  iscriated  or  detached  from 
tbe  remainder  of  the  said  county,  uidess  it  was  the  said  portion  of 
470  acres.  The  case,  tho^rfore,  stands  thus — that  by  ibe  statutes  it 
is  declared  that  a  part  of  GUasbury  was  always,  in  point  of  law, 
within  Radnorshire,  but,  in  p<»nt  of  fact,  always  isolated  and  detached 
from  the  rest  of  the  county ;  and  it  is  enacted  &at  (oir  the  future,  for 
all  purposes,  that  part  of  GladNuy  shaH  be  deemed  in  law  to  be 
wil^  Brecknodkshve ;  and  the  yermct  finds,  that,  if  an^  part  of  GHas- 
bury  ever  was  isolated  or  detad»d  firom  Radnorshire,  it  was  the  por- 
tion of  470  acres  on  the  li^  bank  of  the  Wye.  It  foUows  that  those 
^fO  acres  are  now,  in  point  of  law,  a  part  of  bredmockshire.  But,  if 
that  be  so,  the  indicted  bridge,  which  joins  those  470  acres  to  the  rest 
of  tiie  parish,  is  situated  partly  m  BreoknodEshire,  and  the  inhaWtants 
of  Bredmoekshire  are,  consequently,  bo«Bid  to  repair  tbe  bridge 

tP^pson,  contra.  The  burthen  of  proof  is  on  the  otiier  side.  Vn- 
lees  the  facts  found  by  the  special  y^fdict  eleeily  prove  that  tbe  in- 
<fieted  bridge  is  partly  witinn  the  ooui^y  of  Brecon,  tiie  inhabitants 
of  that  connl^  are  not  liaUe  to  repair  any  part  of  it.  In  order  to 
show  that  half  the  bridge  is  in  Brecdmockslttre,  it  has  been  argued, 
fest,  that  the  statutes  "s^^ich  have  been  referred  to  must  be  read  in  a 
particular  way .  But  tiie  statutes  ate  unambiguous  on  the  face  of 
ibem^  and  therefore  leave  no  rocfoi  far  any  tortuous  interpretation. 
To  read  ^  Radnorshire  "  for  ^  Brecknoekdiire,"  in  the  first  oolunm  of 
the  schedule,  would  not  be  to  correct  an  inaccuracy  or  clear  an  am- 
biguity, but  to  alter  an  enactment. 

[Erie,  J.  Unless  these  470  acres,  part  of  Glasbury,  belonged  for- 
meriy  to  Radnorshire,  it  appears,  by  the  verdict,  that  no  part  of  Rad- 
norshire was  ev^  isolated  or  detached  firom  the  rest  of  the  county ; 
whereas,  by  the  remainder  of  the  schedule,  it  clearly  appears  that  a  part 
of  Radnorshire  was  detached  firom  the  rest,  and  that  it  was  desired  that 
tiud;  part  should  be  tmnsferred  to  Brecknockshire.  Di  res  magis  valeat^ 
ftutm  pereatj  we  must  read  ^  Radnorshire  "  in  the  first  column.] 

The  special  verdict,  so  for  firom  showing  tiiat  the  470  acres  were 
always  either  detached  or  isolated  firom  the  rest  of  the  parish,  shows 
precisdy  the  contraiy,  for  it  shows  tiiat  they  were  always  joined  to 
the  rest  along  the  whole  of  one  side  of  their  superficies.  It  may  be 
that  the  act  of  Parliammit  was  passed  under  a  misapprehension  of 
locality,  so  that  it  is  inapplicable,  in  point  of  foct,  to  any  part  of  the 
parish  of  Glasbury ;  but  it  is  sufficient  now  to  say,  that  unless  the 
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▼erdict  vhows  distinotily  that  these  490  aoree  are  isolated  or  detachec^ 
it  fails  to  sbow  that  they  form  par^  of  Brecknockshire  by  virtae  of  the 
enaotment,  and  so  faMs  to  show  that  the  defendants  are  liable  upon 
this  indictment  Bnt  even  supposing  that  the  470  acres  are  the  iso- 
lated or  detached  part  mentioned  in  the  statutes,  still  the  inhabitant^) 
of  Brecknockshire  are  not  liable  to  repair  the  bridge.  In  ordinary 
cases,  where  a  bridge  crosses  a  riTcr,  which  is  the  boundary  between 
two  counties,  the  inhabitants  of  rather  county  should  repair  haK  the 
bridge,  because,  in  such  case,  one  half  the  bridge  lies  in  one  county, 
and  the  other  hsdf  in  another,  sisee  the  counties  are  divided  pet  medkm 
fSmm  aqum.  But,  in  the  present  case,  the  division  between  the  coun- 
ties wimkl,  upon  the  assumption,  be  on  the  right  bank  of  the  Wye, 
and  not  per  medium  fitwn  tiqufe^  and  so  the  bridge  would  be  wholly 
wi^n  Radnorshire,  because  no  further  eflfeet  can  be  given  to  the  en- 
actment in  Stat  2  &  3  Will.  4,  o.  64,  s.  96,  than  tiiat  it  should  pass, 
in  point  of  law,  the  470  acres  on  the  ri^t  bank  into  Brecknockshire, 
since  that,  statute  was  made  only  for  Ae  purpose  of  regulating  the 
method  of  voting,  and  cannot,  therefore,  be  supposed  to  have  contem* 
plated  any  part  of  the  bed  of  the  river. 

Whcfteley^  being  about  to  rejdy,  was  stopped  by  the  court 

Pattbson,  J.^  The  acts  of  Parliament  referred  to  are  by  no  means 
easy  to  construe,  nor  is  it  easy  to  apply  them  to  the  facts  found  in 
the  special  verdict  But  that  verdict,  now  that  it  is  amended,  finds 
distinctly,  tiiat  there  is  no  other  part  of  the  parish  of  Glasbury  to 
which  tiie  schedule  of  stat  3  &  3  Will  4,  c.  64,  when  it  was  passed, 
could  apply,  unless  it  is  the  470  aeces  on  the  right  bank  of  the  Wye. 
V,  therefore,  we  hold  that  it  did  not  apply  to  them,  we  hold  alsO  that 
the  act  had  no  meaning.  The  act  declares,  in  effect,  that  there  was, 
before  it  passed,  a  part  of  the  parish  of  Glasbury  which  was  situated 
locally  in  the  county  of  Brecon,  and  enacts,  tha^  from  the  time  of  its 
passing,  that  part  should  be  deemed  in  law  to  be  in  Brecknockshire.  By 
the  finding  ot  the  verdict  we  are  bound  to  say,  that  both  declaration 
and  enactment  apply  to  the  470  acres  on  the  right  bank  of  the  Wye. 
But  then  it  is  said,  that,  although  we  so  decide,  we  must  nevertheless 
give  judgment  for  the  defendants,  because,  in  that  case,  the  division 
of  the  counties  will  run  along  the  right  bank  of  tiie  river,  and  not  in  its 
mid-channel,  since  stat  2  &  3  Will.  4,  c  64,  could  only  apply  to  land, 
and  not  to  any  part  of  the  river.  Bnt  it  seems  to  me  that  the  water 
is  as  much  included  in  tiiat  act  as  the  land.  No  distinction  is  made 
between  them  in  terms;  there  is  notiiing  to  show  that  any  was 
intended.  Applying  the  words  of  the  statute  to  the  facts,  it  seems 
dear  that  tiie  intendment  <^  the  declaratk)n  was,  that  the  division 
of  the  counties  was,  up  to  a  certain  point,  per  medium  fllvm  aqwBy 
and  that  then,  from  th^t  point  to  anoth^,  a  portion  of  Radnorshire, 
consisting  of  half  the  river  and  470  acres  m  land,  impinged  upon 
Brecknockshire;  and  the  intendment  of  the  enactment  was,  that, 
for  the  future,  that  part  wbidi  so  impinged  should  be  deemed,  for  the 

1  Lord  DEimAii,  C.  J.,  wm  absent  on  tccoont  of  ill  hoalth. 
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purposes  of  tlie  election  of  members  for  the  shire^  to  be  in  law  a  part 
of  Brecknockshire.  Stat  7  &  8  Vict  c  61,  then  enacts,  that  such 
same  part  shall  be  deemed  in  law  to  be  part  of  Brecknockshire  for 
all  purposes ;  and  the  cases  quoted  by  Mr.  Whateley  show  that  the 
inhabitants  of  Brecknockshire  are  liable  to  repair  tiie  half  of  this 
bridge,  which,  in  consequence  of  such  interpretation  of  the  statutes, 
Mes  half  in  their  county  and  half  in  Badnorshire.  It  was  objected 
against  this  interpretation  of  ihe  statutes,  first,  that  although  th^e 
was  evidently,  in  fact,  a  misdescription  of  locality  in  stat  2  &  3  Will 
4,  c  64,  yet  there  was  no  ambiguity  on  the  face  of  it,  and  that  there- 
fore it  must  not  be  made  to  apply  to  circumstances  not  plainly  within 
the  words ;  but  it  seems  to  me  that  the  statute  shows,  upon  the  faee 
of  it,  that  those  who  made  it  doubted  only  whether  the  part  of  Gks- 
bory  on  the  right  bank  of  the  Wye  was,  before  the  statute,  in  Breck- 
nockshire or  ^idnorshire,  and  that  they  therefore  enacted,  that,  how- 
ever it  might  have  been  before  the  statute,  it  should  be  deemed  alwa]r8 
after  it  to  be  in  Brecknockshire.  It  was  then  objected,  that  since  stat 
2  &  3  Will.  4,  c.  64,  could  be  referred  only  to  purposes  of  election,  it 
could  not  be  held  to  contemplate  the  division  in  mid-river.  But  that 
does  not  seem  to  me  to  be  true ;  the  statute  might  well,  as  it  seems 
to  me,  intend  to  transfer  a  right  to  vote  in  virtue  of  some  incorporeal 
freehold  exercised  over  the  bed  of  the  river  by  a  freeholder  holding 
corporeal  freehold  on  its  bank. 

Coleridge,  J.  In  my  opinion  we  are  not  at  liberty  to  say  that  no 
part  of  the  parish  of  Glasbury  was  locally  situated  within  the  county 
of  Brecon  at  the  time  of  the  passing  of  the  stat  2  &  3  Will.  4,  c.  64; 
nor  that  no  part  is  now  within  the  county  of  Brecon,  as  well  for  all 
other  purposes  as  for  the  purpose  of  voting.  The  stat  2  &  3  Will  4, 
c.  64,  as  I  read  it,  expressly  declares  that  a  part  of  the  parish  was 
locally  situated  in  Brecknockshire,  and  expressly  enacts  that  such  part 
shall  for  the  future  be  deemed  in  law  to  be  part  of  Brecknockshire 
for  the  purposes  of  that  act  The  stat  7  &  8  Vict  c.  61,  enacts  that 
the  same  part  shall  for  the  future  be  deemed  to  be  in  Brecknockshire 
for  all  purposes.  Then  the  only  question  is,  whether  the  part  of 
Glasbury  described  in  the  special  verdict  is  the  part  within  the  enact- 
ments of  the  statutes.  No  doubt,  if  it  is,  that  the  description  in  the 
statute  does  not  accurately  tally  with  the  description  in  the  special 
verdict ;  but  it  is  admitted  by  the  verdict,  that,  if  the  part  described 
in  it  be  not  the  part  of  the  parish  intended  in  the  statute,  there  is  no 
other  part  which  could  be  intended.  Then  it  seems  to  me  to  follow 
tiiat  it  was  the  part  intended ;  and  if  it  was,  then  it  seems  to  me  that 
the  inaccuracy  of  the  statute  is  no  sufficient  reason  for  holding  that 
it  must  be  inoperative.  I  was  struck  at  first  with  the  argument  by 
which  it  was  contended  that  the  division  between  the  two  counties, 
as  rearranged  by  the  statutes,  could  not  be  per  medium  filum  aqwB. 
But  it  seems  to  me  that  the  difficulty  was  well  answered  by  the  sug- 
gestion that  the  statute  for  the  regulation  of  voting  might  be  taken 
to  have  intended  to  regulate  the  riffht  to  vote  in  respect  of  some  free- 
hold exercised  over  the  bed  of  the  Wye. 
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Erle,  J.  I  agree  with  the  defendants'  counsel,  that  the  part  of 
Glasbury  described  in  the  special  verdict  is  not,  in  the  ordinary  sig- 
nification of  the  words,  either  isolated  or  detached  from  the  other 
part  of  the  parish  in  the  county  of  Radnor.  But  I  am  of  opinion 
that  a  particular  meaning  must  be  put  upon  those  words  in  the  two 
acts  ot  Parliament  which  have  been  referred  to,  and  that  we  are 
bound,  for  the  reasons  which  have  been  given,  to  say,  that  the  part 
of  Glasbury  described  in  the  special  verdict  was  the  detached  or  iso- 
lated part  intended  by  the  statutes.  The  statutes  call  a  part  of  the 
parish  detached  from  the  rest,  which  nevertheless  touches  at  one  side ; 
we  must  also  hold  that  such  part  is  detached.  That  being  so,  we 
must  further  say  where  exactly  the  line  of  separation  runs.  It  is,  by 
virtue  of  the  statutes,  a  line  of  separation  not  only  between  the  two 
parts  of  the  parish,  but  abo  between  two  counties.  Then,  acccmling 
to  the  ordinary  rule,  it  is  per  medium  filum  aqiue.  I  am  of  opinion, 
therefore,  upon  the  whole,  that  our  judgment  must  be  for  the  crown. 

Judgment  for  the  crown. 


Emden  V,  Dewby.i 

Easter  Term,  April  S3,  1851. 

Insolvency  —  Peremptory  Undertaking  —  Practice. 

A  peremptory  nndertakine  will  not  be  discharged  or  enlarged  on  the  ground  that  it  has  beea 
discoTere<^  since  it  was  given,  that  the  defendant  is  insolrent 

Assumpsit  on  a  bill  of  exchange  for  28/.,  accepted  by  the  deceased 
husband  of  the  defendant  Vle^plene  administravit.  On  the  31st 
of  January  last,  the  plaintiff  gave  a  peremptory  undertaking  to  try 
at  the  first  sittings  in  this  term.  On  the  19th  of  April,  the  plaintiff 
discovered  that  the  defendant  was  insolvent,  and  had  absconded ;  and 
on  the  same  day  he  countermanded  notice  of  trial.  Upon  affidavits 
stating  these  facts,  — 

Cole  now  moved  for  a  rule  nisi  calling  upon  the  defendant  to  show 
cause  why  the  peremptx>ry  undertaking  should  not  be  discharged  or 
enlaif^ed ;  admitting  that  there  was  no  reported  case  in  which  such 
an  application  had  been  granted  on  this  ground. 

Lord  Campbell,  C.  J.  There  is  no  authority  for  discharging  or 
enlarging  a  peremptory  undertaking  on  the  ground  that  it  has  since 
been  discovered  that  the  defendant  is  insolvent  The  discovery  is 
too  late  after  the  peremptory  undertaking  has  been  given. 

Patteson,  Wiohtman,  and  Erle,  JJ.,  concurred. 

Rule  refused. 


1  15  Jar.  858. 
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Reoina  v.  Richards.! 
Bail  Court,  Easter  Term,  April  17, 1861. 

County  Court  —  Notice  of  Claim  —  Judge  refusing  to  adpuduMle. 

J  the  89tli  mle  of  prmctloe  for  die  ooim^  conctt,  the  daimant  of  cooAi  taken  m 
"court  procefs  ii  to  deliver  a  particular  of  the  goodi  claimed  by  him,  and  the 


"Bf  the  89tli  mle  of  practice  for  die  oomi^  conctt,  the  daimant  of  cooAi  taken  nadar  coaa^ 
court  procefs  ii  to  deliver  a  particular  of  the  goodi  claimed  by  him,  and  the  eroonds  <■ 
his  claim.    Such  grounds  need  not  appear  on  the  face  of  them  to  be  ralid ;  and  therefore 


a  chum  to  certain  goods,  stating  that  tiiej  had  been  assigned  to  the  daimant  hj  deed, 
Md  to  be  sufficient,  although  it  did  not  appear  that  the  deed  was  good  as 
creditors. 

If  a  judge  of  a  county  court  refuse  to  a^udicate  upon  a  daim,  under  sect  118  of  stat  9  4 

10  Vict.  c.  95,  in  consequence  of  a  mistake  as  to  the  sufficiency  of  a  notice  or  other  pre- 

^  fiminary  matter,  a  manliamuB  will  be  granted  to  compel  him  to  hear  and  determine  the 


This  was  a  rule  calling  upon  the  judge  of  the  Shropshire  Coonty 
CSourt  to  show  cause  why  a  writ  of  mandamus  should  not  issue  com- 
manding him  to  proceed  upon  an  interpleader  summons,  and  to  hear 
and  determine  the  merits  of  a  certain  claim  to  two  horses,  two  sad- 
dles, and  two  bridles.  A  plaint  had  been  levied  in  the  above  court 
in  the  month  of  September,  1850,  wherein  one  Davis  was  plaintiit 
and  one  Holbrook  defendant.  The  plaintiff  having  obtained  judg- 
ment, issued  execution,  and  seized  the  artides  in  question.  These 
were  claimed  by  Messrs.  Harper  &  Jones  as  their  property,  and  the 
following  were  their  particulars  of  daim :— - 

1.  <*  To  the  clerk  and  high  bailiff  of  the  County  Court  of 

Shropshire,  at   Oswestry,  and   to  whom  else  it 
may  concern. 

:  ^  The  particulars  of  the  daim  made  by  us,  and  mentioned  in  the 
interpleader  summons  issued  from  the  above  court  in  the  caine  of 
Dapies  v.  Holbrooke  dated  the  5th  of  November,  1850,  aie  as  id^ 
low:  Two  horses,  two  collars,  and  two  bridles,  which  were  seijed 
in  a  stable  at  Bagley,  in  the  parish  of  Hordley,  in  the  county  of 
Salop,  on  the  Slst  of  October,  1850.  The  ground  of  our  claim  to 
the  said  two  horses,  two  collars,  and  two  bridles  is,  that  they  were 
assigned  to  us  by  an  indenture,  dated  the  28th  of  May,  1850,  and 
ma&  between  Thomas  Holbrook,  (defendant  in  the  said  cause,)  of 
the  one  part,  and  ourselves  of  the  other  part  Dated  the  11th  of 
November,  1850.  ^g.^^^^^         „  ^^^  ^^^^ 

"  R.  Parry  Jones," 

'  The  judge  of  the  County  Court,  being  of  opinion  that  the  gnnuid 
of  daim  was  not  sufficiently  stated,  reft^ed  to  proceed  upon  it ;  hot 
held,  without  hearing  the  pcurties,  that  the  goods  bdonged  to  the 
execution  debtor  at  the  time  of  the  execution. 

Pea4X>ck  showed  cause  on  behalf  of  the  judge  of  the  County  Court 

1  15  Jar.  dSa 
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This  claim  arose  under  ttie  118th  section  of  the  9  &  10  Vict  c  dSj 
and  the  main  point  is,  whether  the  notice  of  claim  was  sufficient 
By  the  39th  rule  of  practice  framed  for  county  courts,  "  the  claiihaot 
shall,  five  dear  days  before  the  day  on  which  ttie  summonses  are 
returnable,  deliver  to  the  officer  chai^d  with  the  execution  of  the 
process,  or  leave  at  the  office  of  the  clerk  of  the  court,  a  particular  of 
any  goods  or  chattels  alleged  to  be  the  property  of  the  claimant,  and 
the  grounds  of  his  claimy  This  notice  is  defective,  in  not  stating  any 
consideration  for  the  deed ;  it  may  have  been  merely  a  voluntary 
deed,  or  a  post-nuptial  settlem^snt,  void  as  against  creditors.  It  should 
have  been  shown  to  have  been  valid  as  against  them.  The  mere 
production  of  the  deed  at  the  trial  would  not  be  sufficient 

[  Coleridge^  J.  Ptima  facie^  a  deed  imports  consideration.  Th0 
rule  does  not  call  upon  the  claimant  to  show  a  valid  ground  of  claim. 
Your  contention  is,  that  a  man  must  make  out  a  good  case  on  the 
face  of  his  notice.] 

The  decision  in  Ex  parte  Tamner,  19  L.  J.,  Q.  B.,  318,  is  appli- 
cable. There  the  notice  was  in  these  words :  "  Galium  v.  Ross.  I, 
the  undersigned  Thomas  Tanner,  hereby  give  notice,  that  the  several 
goods  and  chatteb,  hereunder  written,  and  taken  by  you  under  a 
warrant  of  execution  awarded  and  issued  in  the  above-named  cause^ 
are,  and  every  one  of  such  goods  and  chattels  so  hereunder  writ4ett 
were,  at  the  times  of  your  taking  the  same,  my  property,  and  not  the 
property  of  the  above-named  defendant,  Ross."  The  notice  then  set 
out  an  inventory  of  the  ffoods  cledmed.  The  judge  of  liie  Lambeth 
County  Court  having  hdd  this  notice  to  be  insufficient,  a  rale  for  a 
fnandamtis^  comman£ng  him  to  proceed  upon  the  interpleader  sum- 
mons, and  to  hear  and  determine  the  merits  of  the  claim,  was  dis- 
charged by  the  full  Court  of  Q,ueen*s  Bench.  Lord  Campbell,  C.  J., 
on  that  occasion,  stated  that  the  object  in  framing  the  nde  was  "  to 
enable  the  execution  creditor  to  meet  fraudulent  attacks,  by  giving 
him  the  means  of  knowing  whether  the  claim  was  well  founded  or 
not ; "  and  Patteson,  J.,  said,  **  This  is  analogous  to  interpleader  sum* 
monses  in  the  superior  courts,  in  which  we  always  require  the 
claimant  to  state  how  he  claims  the  goods." 

( Coleridge^  J.  In  that  case  no  ground  of  claim  was  stated,  but 
the  claim  itself  was  merely  repeated.  Here  it  is  said  to  be  under  a 
deed.] 

Lush  showed  cause  on  behalf  of  the  execution  creditor.  Even 
admitting  that  the  notice  was  sufficient,  yet  another  question  is, 
whether  this  court  can  interfere  in  the  manner  proposed.  The 
creditor  has  taken  goods  under  an  execution,  and  has  afterwards  sold 
them  under  the  adjudication  of  a  competent  tribunal,  and  the  only 
one  to  which  he  could  have  recourse.  Is  a  person  to  be  allowed  to 
come  at  any  distance  of  time  to  render  all  these  proceedings  nugatory  ? 
It  is  for  the  county  court  judge  alone  to  decide  upon  the  sufficiency 
of  a  notice,  and  there  is  no  appeal  from  his  decision.  The  stat 
9  &  10  Vict  c.  95,  under  which  these  proceedings  took  place,  gives 
no  appeal  whatever.     Suppose,  under  sect  76,  the  judge  were  to 
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decide  that  a  special  defence  was  excluded,  upon  the  ground  that 
no  proper  notice  thereof  had  been  given,  would  this  court  review 
his  decision  ? 

I  Coleridge,  J.  This  is  not  an  appeal  from  an  adjudication  of  the 
juoge;  but  the  complaint  is,  that  he  has  refused  to  adjudicate  upon 
the  claim  before  him,  although  the  statute  requires  him  to  do  so.  It 
is  like  the  ordinary  case  of  a  mandamus  issuing  to  quarter  sessions 
when  thev  refuse  to  adjudicate.  No  appeal  is  given  to  us  in  that 
case,  but  it  is  for  us  to  see  that  the  sessions  do  arrive  at  a  decision.] 

The  notice  was  insufficient  The  parties  should  have  reasonable 
opportunities  of  information  afforded  to  them.  At  the  hearing,  the 
claimant  would  not  be  permitted  to  go  into  any  matter  not  stated 
in  the  grounds  of  his  claim  ;  and  if  evidence  of  this  statement  alone 
would  not  be  sufficient,  that  is  a  proof  that  the  statement  itself 
is  bad. 

T.  Jones,  in  support  of  the  rule,  was  not  called  upon. 

CoLERmcE,  J.  This  rule  must  be  made  absolute.  There  is  a 
weU-known  distinction  between  interfering  with  proceedings  in  in- 
ferior tribunals,  where  the  judge  has  abstained  from  entering  on  a 
oonsideration  of  the  case  in  consequence  of  a  wrong  decision  upon 
isome  preliminary  matter,  and  where  he  has  actually  heard  and  de- 
cided the  question.  Has  there  been  an  adjudication  upon  the  merits 
in  this  case  ?  There  was  no  inquiry  into  the  validity  of  the  transfer 
to  the  claimants,  but  their  claim  was  refused  to  be  heard  because  of 
the  insufficiency  of  the.  notice.  The  case,  is,  therefore,  brought 
within  the  jurisdiction  of  this  court,  and  it  does  not  resemble  an 
appeal  from  the  decision  of  the  judge.  The  notice  in  this  case  was 
sufficient  Some  confusion  has  arisen  from  its  being  supposed  that 
the  ground  mentioned  must  be  a  valid  one.  That  is  not  so;  the 
most  faithful  account  of  the  transaction  may  be  that  which  shows 
its  invalidity,  and  yet  that  would  be  a  ground  of  claim  within  the 
rule.  In  Ex  parte  Tanner,  the  notice  amounted  to  this  —  I  daim 
because  I  do  claim ;  here,  it  is  —  we  claim  because  the  property  was 
assigned  to  us  by  deed.  That  deed  may  be  fraudulent  as  against 
creditors,  yet  they  say  it  is  our  claim.  j^^^  absohite. 


Digitized  by 


Google 


COUET  OF  QUEEN'S  BENCH,  1850-51.    418 

Beginm,  on  the  Froeeoatioii  of  Hngfaes,  v,  Lechmere.  '^ 


Rbgina,  on  the  Prosecution  of  W.  8.  P.  Hughes,  v.  Sib  E.  H* 
Lechmere,  Bart.^ 

HiUiy  l*erm,  Janoaiy  18,  1851. 

Coroner — 7  dj*  8  VicL  c.  92  —  Division  of  County  into  Districts  — 

Compensation. 

The  7  &  6  Vict  c  9S,  enables  the  qaeen  by  order  in  coiincil  to  direct  that  anv  county  shall 
be  divided  into  districts,  to  each  of  which  a  separate  coroner  is  to  be  appointed  ;  and  by 
section  6,  where  *'  any  snch  county  has  been  castomarily  divided  into  districts  for  the  pur- 
pose of  holding  inquesCB  during  seven  years  before  the  passing  of  the  act,  and  it  shall  seem 
expedient  to  her  in^gesty  that  the  same  division  of  the  county  be  made  under  the  act, 
each  of  such  districts  shall  be  assigned  to  the  coroner  usually  acting  in  and  for  the  same 
district;  but  if  it  shaQ  appear  expedient  to  her  majesty  that  a  different  division  of  such 
county  be  mode,  and  any  coroner  shall  present  a  petition  praying  for  compensation  for 
the  loss  of  his  emoluments  arising  out  of  such  change,  her  majesty  may  direct  the  lords 
of  the  treasury  to  assess  the  amount  of  such  compensation: " — 

HM^  that  the  power  to  direct  compensation  to  be  assessed  extended  only  to  those  cases 
where  a  county  had  been  customarily  divided  into  districts  for  seven  years  before  the 
passing  of  the  act,  and  where  a  different  division  is  ordered  under  the  act 

Mandamus.  The  writ,  after  reciting  the  7  &  8  Vict  c.  92,  s.  2,  3, 
4,  5,  6,  stated  that  the  justices  of  the  county  of  Worcester  in  quarter 
sessions  assembled,  on,  &c,  having  deemed  it  expedient  that  the  said 
county  should  be  divided  for  the  purposes  of  the  said  act  into  three 
districts,  presented  a  petition  to  the  queen  in  privy  council  for  an 
order  under  the  said  act  that  such  division  might  be  made,  &c.  And 
by  an  order  in  council,  dated  the  19th  of  December,  1846,  the  said 
county  was  divided  into  districts  pursuant  to  the  said  petition.  That 
W.  8.  P.  Hughes  for  several  years  last  past,  and  before  the  passing 
of  the  said  act,  had  been  and  was  elected  one  of  the  coroners  of  the 
said  county  of  Worcester;  and  that  he  had  ever  since  election  exer- 
cised the  duties  of  such  office.  That  before  and  at  the  time  of  the 
sustaining  of  the  damage,  &c,  thereinafter  mentioned,  the  said  W.  8. 
P.  Hughes  was  in  the  possession  or  receipt  of  certain  fees  and  emol- 
uments arising  out  ot  such  his  office  of  coroner  of  the  county  of 
Worcester,  and  of  right  due  and  payable  in  respect  thereof.  That  the 
said  W.  8.  P.  Hughes  having  received  notice  of  such  petition  of  the 
said  justices,  on  the  13th  of  Mav,  1845,  presented  a  petition  to  the 
queen  in  council,  setting  forth  that  by  such  division  a  great  change 
would  be  effected  in  the  duties  to  be  performed  by  him,  and  great  loss 
would  accrue  to  him  thereby ;  and  praying,  that  if  it  should  appear 
expedient  that  the  proposed  division  in  the  8ai<|  county  should  be 
made,  the  queen  would  be  pleased  to  grant  to  him  such  compensation 
for  the  loss  of  his  emoluments  arising  from  the  proposed  change  as 
her  majesty  should  think  fit,  &c  That  on  the  5th  of  March,  1847, 
the  said  justices,  in  quarter  sessions  assembled,  assigned  the  middle 
district  of  the  said  county  to  the  said  W.  8.  P.  Hughes.  That  by  an 
<Nrder,  made  by  the  queen  in  privy  council,  dated  the  29th  of  Febru* 
«ry,  1847,  it  was  ordered  and  directed  that  the  commissioners  of  hear 
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majesty's  treasury  should  assess  the  amount  of  compensation  whi<^ 
it  should  appear  to  them  ought  to  be  awarded  to  the  said  W.  S.  P. 
Hughes ;  and  further,  that  the  amount  of  such  compensation  when 
assessed  should  be  paid  by  the  treasurer  of  the  said  county  to  him,  out 
of  the  county  rate  of  the  said  county.  That  thereupon  the  said  W.  S. 
P.  Hughes  was  required  by  the  said  commissioners  to  lay  before  them 
certain  evidence,  returns  and  accounts  of  fees  of  his  office  of  coroner,  to 
enable  them  to  assess  and  determine  the  amount  of  compensation  that 
should  be  awarded  to  him ;  and  thereupon  the  said  W.  S.  P.  Hughes 
did  furnish  such  evidence,  returns  and  accounts  as  were  so  required  by 
him.  That  by  an  order  or  assessment,  under  the  hands  of  three  of  the 
lords  commissioners  of  the  treasury,  made  in  pursuance  and  under  the 
authority  of  the  said  act  of  Parliament,  and  bearing  date  the  17th  of 
July,  1847,  the  said  lords  commissioners  did  assess  the  amount  of  com- 
pensation which  it  appeared  to  them  ought  to  be  awarded  to  the  said 
W.  S.  P.  Hughes,  at  the  sum  of  55L  per  annum,  to  commence  from  the 
time  when  the  order  in  council  of  the  19th  of  December,  1846,  cam« 
into  operation,  and  to  continue  until  further  directions ;  and  which  said 
order  was  transmitted  to  the  then  treasurer  of  the  said  county  of 
Worcester,  who  made  four  quarterly  payments  of  such  compensatioii 
or  annuity  so  ordered  to  be  paid  to  the  said  W.  8.  P.  Hughes,  and  no 
more.  That  the  defendant,  who  was  treasurer  of  the  said  county,  had 
wholly  neglected  and  refused  to  pay  to  the  said  W.  S.  P.  Hughes  seven 
quarterly  payments  of  the  said  compensation  or  annuity  so  ordered 
to  be  paid  to  him  as  aforesaid,  &c.  The  writ  then  commanded  the 
defendant  to  pay  out  of  the  county  rates  of  the  said  county  96L  5$^ 
being  the  sum  so  due  and  in  arrear,  to  the  said  W.  S.  P.  Hughes,  in 
respect  of  the  said  compensation  or  annuity. 

The  return  certified  that  it  was  not  set  forth  in  the  said  order  in 
council  of  the  19th  of  December,  1846,  neither  did  it  appear  to  her 
majesty,  with  the  advice  of  her  privy  council,  that  the  county  of 
Worcester  had  been  customarily  divided  into  districts  for  the  purpose 
of  holding  inquests,  during  the  space  of  seven  years  before  the  passing 
of  the  act  in  the  writ  mentioned.  And  that  the  said  county  had  not 
been  customarily  divided  into  districts  for  the  purpose  of  holding  in- 
quests during  the  space  of  seven  years  before  the  passing  of  the  said 
act,  nor  was  the  said  county  at  any  time  divided  into  such  districts 
prior  to  the  division  made  in  pursuance  of  the  said  order  in  council 
And  that  he  had  refused  to  pay  to  the  said  W.  S.  P.  Hughes  the  said 
sum  in  respect  of  the  said  compensation,  because  of  the  matters  and 
things  in  this  return  mentioned. 
'    Demurrer  and  joinder  in  demurrer. 

The  case  was  now  argued  by 

Welsbpy  for  the  prosecutor.  The  act  of  7  &  8  Vict.  c.  92,  provides, 
by  sect  2,  for  the  division  of  a  country  into  districts  where  no  such 
division  had  before  existed,  or  for  alterations  in  existing  divisions,  and 
it  contemplates  that  any  coroner  who  is  injured  by  the  proposed  new 
division  of  the  county  may 'petition  the  queen  in  council  previous  to 
the  order  in  council  being  made ;  and  sect  6  empowers  her  majesty 
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to  direct  the  lords  of  the  treasury  to  assess  compensation  in  respect 
of  a  loss  of  emolument  consequent  upon  the  new  division  of  the 
county.  That  section  provides,  that  if  it  shall  appear  "  that  any  such 
county  has  been  customarily  divided  into  districts  for  the  purpose  of 
holding  inquests  during  the  space  of  seven  years  before  the  passing 
of  the  act,"  and  the  same  division  of  the  county  is  sanctioned  by  the 
queen  in  council,  each  of  such  districts  is  to  be  assigned  to  the  cor- 
oner usually  acting  therein.  In  that  case  no  existing  right  is  affected, 
and  no  compensation  could  be  claimed.  But  if  it  shall  appear  expe- 
dient "  that  a  different  division  of  such  county  be  made,"  and  any 
coroner  shall  present  a  petition  praying  for  compensation  for  the  loss 
of  emoluments  arising  out  of  such  change,  in  that  case  such  com- 
pensation may  be  awarded.  The  words  used  in  that  part  of  the 
clause  refer  to  a  state  of  things  contrary  to  what  had  gone  before,  viz., 
to  a  case  where  a  county  had  not  been  customarily  divided  into  dis- 
tricts. The  defendant,  will  argue  that  a  different  division  implief^that 
some  division  existed  at  the  time  of  the  order  made,  but  that  is  not 
so ;  the  scope  of  the  clause  is  to  give  compensation  wherever  existing 
rights  are  affected  by  a  division  of  the  county  being  made.  It  cannot 
be  supposed  that  the  legislature  intended  wholly  to  omit  the  case  of  a 
county  divided  for  the  first  time,  when  the  emoluments  of  the  coroner 
would  be  most  seriously  affected  by  such  a  change. 

[Lord  Campbell^  C.  J.  There  would  be  great  difficulty  in  ascer- 
taining the  proper  amount  of  compensation  in  such  a  case.] 

Here  the  lords  of  the  treasury  have  assessed  it,  and  therefore  no 
argument  as  to  difficulty  can  arise.  It  is  admitted  by  the  return  that 
Mr.  Hughes  received  certain  fees,  and  has  suffered  a  loss  by  the 
change ;  it  may  be,  that  although  the  county  was  not  customarily 
divided,  the  different  coroners  may  have  by  mutual  agreement  con- 
fined themselves  to  particular  districts,  and  so  the  same  injury  would 
have,  in  effect,  been  produced. 

[  Coleridge^  J.  If  the  queen,  instead  of  dividing  the  county  into 
districts,  chose  to  issue  a  writ  to  elect  .more  coroners,  there  would  be 
no  compensation.] 

Such  a  step  would  not  be  taken  without  inquiry,  so  as  to  avoid 
doing  injustice  to  the  existing  coroners. 

Alexander  was  not  called  upon  to  support  the  return. 

lioRD  Campbell,  C.  J.  The  prosecutor's  counsel  has  said  all  that 
can  be  said  in  his  favor;  but  I  am  of  opinion  that  the  construction 
which  he  contends  for  cannot  be  maintained.  I  should  have  been 
glad  if  I  could  have  supported  it,  because  where  there  is  any  improve- 
ment in  the  administration  of  justice,  it  is  requisite  that  persons 
injured  by  the  alterations  should  be  compensated.  But  we  have  no 
power  given  us  to  do  so  here.  It  seems  by  the  act  that  the  remedy 
is  confined  to  cases  where  there  was  a  separate  division  of  the  county 
before  her  majesty  had  altered  the  districts.  If  there  has  been  no 
previous  division,  the  statute  does  not  apply.  It  must  be  a  change 
of  such  districts.      Here  it  is  allowed  that  there  never  were  any 
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separate  districts  existing  previously  to  the  order  in  council,  and 
consequently  we  have  no  authority  to  interfere. 

Coleridge,  J.^  It  is  very  possible  that  this  may  be  a  casus  omissMSt 
as  it  might  be  said  is  also  the  case  of  the  queen  directing  another 
coroner  to  be  elected.  One  case  is  contemplated  throughout,  and  that 
is,  where  a  county  has  been  customarily  divided  into  districta.  That 
is  subject  to  two  provisions ;  either  the  old  divisions  may  be  sane- 
tioned,  or  new  ones  may  be  erected.  The  case  of  a  county  which 
was  never  customarily  so  divided  is  not  within  the  statute. 

WioHTMAN,  J.  The  statute  is  limited  to  cases  where  there  is  a 
change  of  previous  divisions.  It  is  not  necessary  to  inquire  whethet 
the  omission  of  a  case  like  the  present  was  by  design  or  accident 

Judgment  for  the  defendaML 


Hay  v.  Ayling.^ 
Hilary  Term,  Jannary  22, 1851. 

Bill 8  of  Exchange  —  Gaming — lUegalUy — Evidence  —  Pleading. 

To  an  action  against  the  acceptor  of  a  bill  of  exchange,  drawn  by  ^e  plaintiff,  die  defendant 
pleaded  that  a  bet  was  lost  b^  the  defendant  to  A  B,  and  that  the  said  bill  of  exchange 
was,  at  the  request  of  A  B,  given  and  accepted  by  the  defendant  in  consideration  of  the 
said  bet,  and  to  secnre  pajrment  thereof,  contrary  to  the  statute,  &c^  and  that  there  nersr 
was  any  other  consideration  for  the  acceptance  of  the  said  bill,  and  that  the  plaintiff,  at  the 
time  when  he  drew  and  the  defendant  accepted  the  same,  had  notice  of  the  premises.  The  • 
evidence  was  that  the  defendant  had  accepted  a  prior  bill  drawn  by  the  plaintiff  in  consid- 
eration of  the  bet  lost  to  A  B,  and  that  the  bill  sued  upon  was  given  in  renewal  of  that 
Krior  bill.  The  jury  found  that  the  bill  declared  upon  was  given  in  consideration  of  the 
ct.  and  that  the  plaintiff  had  notice  of  it :  — 

BM^  that  the  plea  was  proved : — 

Hdd^  also,  that  the  plea  was  a  good  answer  to  the  action  under  the  5  &  6  WilL  4,  c  41. 

[Bodton  V.  Coghlan,  1  Bing.  N.  C.  640,  approved.— Ed.] 

Assumpsit  against  the  defendant^  as  acceptor  of  two  bills  of 
exchange  for  50/.  each,  drawn  by  the  plaintiff,  on  the  7th  of  July, 
1848,  and  payable  to  his  order  four  months  and  six  months  after  date 
respectively. 

rlea  (amongst  othersj  that  before  the  acceptance  of  the  said  bills 
of  exchange,  or  either  ot  them,  to  wit,  on,  &c.,  certain  persons  whose 
names  were  to  the  defendant  unknown,  were  about  to  game  at  a 
certain  game,  to  wit,  a  game  of  horse  racing,  by  racing  divers  horses, 
to  wit,  a  horse  named  Surplice,  and  divers  other  horses,  and  the 
defendant  then  betted  100/.  against  10/.  with  J.  D.  Arbuthnot,  that 
one  of  the  persons,  whose  name  is  to  the  defendant  unknown,  who 

1  Patteson,  J.,  was  sitting  in  the  Court  lor  Crown  Cases  Reserved* 
«  do  Law  J.  Rep.  (if.  s.)  Q.  R  171. 
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were  about  to  game  the  said  game,  would  not  win  the  said  game 
with  the  said  horse  named  Surplice,  and  the  said  J.  D.  A.  then  betted 
10/.  against  100/.  with  the  defendant  that  the  said  person  would  win 
the  said  game  with  the  said  horse;  that  the  said  game  was  after- 
wards, and  before  the  acceptance  of  either  of  the  said  bills,  gamed, 
and  the  said  person  then  won  the  said  game  with  the  said  horse 
named  Surplice,  and  the  said  J.  D.  A.  then,  by  betting  on  the  side  of 
the  said  person,  won  of  the  defendant  the  said  sum  of  100/.  so 
betted  as  aforesaid,  and  the  said  bills  of  exchange  were  afterwards, 
to  wit,  on,  Ace,  at  the  request  of  the  said  J.  D.  A.,  given  and  accepted 
by  the  defendant  in  consideration  of  the  said  sum  of  100/.  so  won 
by  betting  as  aforesaid,  and  to  secure  the  payment  thereof,  contrary 
to  the  form  of  the  statute,  &c.  And  that  there  never  was  any  other 
value  or  consideration  for  the  acceptance  of  the  said  bills  or  either  of 
them,  or  for  the  payment  by  the  defendant  of  the  amount  thereof,  or 
of  any  part  thereof,  and  that  the  plaintiff  before  and  at  the  several 
times  when  he  made  the  said  several  bills,  and  when  the  defendant 
accepted  the  same,  had  notice  of  the  premises  in  this  plea  aforesaid^ 
and  took  the  said  bills  of  the  defendant  with  such  notice. 

Replication  de  injuria^  and  issue  thereon. 

At  the  trial,  before  Erie,  J.,  at  the  Sittings  at  Westminster,  in 
Hilary  term,  1850,  it  appeared  that  the  defendant  kept  a  betting  list 
containing  the  odds  against  the  horses  who  were  to  run  for  the  Derby, 
and  that  any  person  who  wished  to  back  any  horse  paid  a  sum  down 
and  received  a  ticket  entitling  him  to  receive  the  odds  in  case  that 
horse  won  the  race.  It  was  proved  that  a  few  days  after  the  race 
was  run,  the  plaintiff  produced  a  ticket  and  applied  to  the  defendant 
for  payment  of  100/.  on  behalf  of  a  Mr.  Arbuthnot,  on  account  of  a  bet 
of  ten  to  one  lost  by  the  defendant  to  Arbuthnot  upon  a  horse  named 
Surplice  who  had  won  the  race.  The  defendant  did  not  then  pay 
the  money,  but  accepted  a  bill  of  exchange  for  100/.  drawn,  on  the 
3d  of  June,  1848,  upon  him  by  the  plaintiff,  payable  at  one  month 
after  date.  This  bill  was  not  paid  at  maturity  by  the  defendant,  who 
then  accepted  the  two  bills  in  the  declaration  mentioned  by  way  of 
renewal  of  the  former  bill.  In  order  to  prove  his  plea,  the  defendant 
gave  in  evidence  a  notice  served  by  the  plaintiff  to  produce  any  books 
containing  entries  of  the  receipt  of  money  relating  to  the  race,  and 
particularly  the  entry,  &c,  of  the  sum  of  10/.  received  from  J.  D. 
Arbuthnot  by  the  defendant  in  respect  of  the  horse  Surplice,  and  all 
betting  lists,  &c.,  "  relating  to  the  aforesaid  bet  between  the  defendant 
and  the  said  J.  D.  Arbuthnot" 

For  the  plaintiff,  it  was  insisted  that  no  bet  between  Arbuthnot 
and  the  defendant  was  proved,  nor  was  there  any  evidence  that  the 
bills  declared  upon  were  given  for  any  bet,  but  that  they  were  in  re- 
newal of  the  former  bill,  and  that  the  plea  was  not  proved,  and  BotU- 
ton  V.  Q^hlan,  1  Bing.  N.  C.  640 ;  s.  c.  4  Law  J.  Rep.  (n.  s.)  C.  P.  172, 
was  cited.  The  learned  judge  thought  there  was  some  evidence  of 
the  first  bill  being  accepted  for  the  bet,  and  thought  that  if  that  were 
so  the  illegality  vitiated  the  renewed  bills  also,  but  reserved  to  the 
plaintiff  leave  to  move  to  enter  the  verdict  if  the  court  should  be  of 
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opinion  that  there  was  no  evidence  to  support  the  plea.  The  defend- 
ant also  had  leave  to  apply  to  the  court  to  amend  the  plea  by  stating 
the  transaction  at  length,  if  it  should  be  thought  necessary  and  allow- 
able to  do  so.  The  jury  found  that  the  bet  was  the  oonsidcsration  for 
the  bills  of  exchange  declared  upon,  and  gave  their  verdict  for  the 
defendant  The  plaintiff  having  afterwards  obtained  a  rule  nisi  to 
enter  the  verdict,  or  for  a  new  trial  on  the  ground  of  misdirection^  or 
for  judgment  non  obstanle  veredicto, — 

Montoffu  Chambers  and  Keane  showed  cause.^  There  is  no  mis- 
direction, as  there  was  evidence  on  which  the  jury  might  find,  as  they 
did,  that  the  consideration  for  the  bills  declared  upon  was  the  bet 
between  Arbuthnot  and  the  defendant  The  plaintiff  clearly  took  the 
first  bill  as  Arbuthnot's  agent ;  and  although  the  renewed  bills  may 
have  been  accepted  by  the  defendant  partly  in  consideration  of  the 
plaintiff's  forbearance  to  sue  on  the  original  bill,  yet  if  the  gaming 
formed  any  part  of  the  consideration,  that  would  be  an  answer  to  the 
action,  and  the  plea  would  be  supported.  BouUan  v.  Cog'hian  is  dif* 
ferent ;  there  the  plaintiff  in  the  action  was  no  party  to  the  first  note, 
and  the  jury  found  that  he  was  ignorant  of  the  gambling  transaction 
upon  which  it  was  founded,  and  that  he  gave  a  good  consideration 
for  the  note  sued  upon.  That  case  also  arose  under  the  statute  of 
the  9  Anne,  c.  14,  which  rendered  securities  given  for  gaming  abso- 
lutely void,  whereas  by  the  5  &  6  WilL  4,  c.  41,  which  applies  to  the 
present  case,  such  securities  are  now  to  be  considered  as  taken  for  an 
illegal  consideration,  and  it  is  necessary  to  affect  the  plaintiff  with 
notice  of  the  illegality,  which  was  done  here.  But,  at  all  events,  if 
necessary,  the  plea  may  be  amended  by  setting  out  the  whole  trans- 
action. No  material  alteration  would  be  thereby  made,  as  no  new 
parties  would  be  introduced,  and  the  effect  of  the  plea  as  amended 
would  be  substantially  the  same  as  at  present  David  v.  Preece^  5  Q. 
B.  Rep.  440;  s.c.  13  Law  J.  Bep.  (n.  s.)  Q.  B.  88,  does  not  apply. 

Watson  and  Edwin  JameSj  in  support  of  the  rule.  It  is  quite  con-* 
sistent  with  this  plea  that  the  plaintiff  has  a  good  cause  of  action 
according  to  the  facts  proved,  u  he  had  taken  the  original  bill  with- 
out notice  then  of  the  gaming  transaction,  and  had  afterwards  taken 
the  bills  declared  on  in  renewal  of  that  bill,  he  might  well  sue  upon 
them.  The  plea  only  alleges  that  he  had  notice  of  the  illegality  when 
he  took  the  renewed  bills.  If  the  plea  had  alleged  that  the  original 
bill  was  accepted  for  the  gaming  debt,  and  that  the  plaintiff  had 
taken  it  with  notice,  it  would  have  been  a  good  answer.  There  is  no 
real  difference  between  this  case  and  BouUon  v.  Coghlan,  where  it 
was  held  necessary  to  set  out  the  prior  bill,  because  the  plea  did  not 
state  the  real  defence  which  existed ;  indeed,  the  whole  transaction 
being  there  absolutely  void,  there  was  less  reason  than  there  is  here 
for  stating  the  real  facts.  Then,  as  to  the  proposed  amendment, 
David  V.  Ihreece  is  very  strong  to  show  that  it  cannot  be  made  where 

I  January  16,  before  Loed  Campbell,  C.  J.,  Pattkson,  CoLnLn>oc,  sad  Eu^b,  XI. 
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its  effect  would  be,  not  to  correct  a  variance,  but  to  set  up  a  totally 
different  ground  of  defence.  Then,  the  plea  is  no  answer  to  the  ac- 
tion, as  securities  riven  in  consideration  of  gaming  are  not  rendered 
void  by  the  8  &  9>ict  c  109.  Our.  adv.  vuU. 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  We  are  of  opinion  that  the  verdict  for  the 
defendant  on  his  last  plea  ought  not  to  be  disturbed,  as  all  the  mate- 
rial allegations  in  this  plea  were  proved*  The  plaintiff's  counsel 
rested  their  objection  on  the  authority^of  Botdton  v.  Coghlan.  We 
entirely  approve  of  that  decision.  There  the  plea,  after  stating  the 
loss  of  the  money  at  play,  went  on  to  allege,  that  the  said  money 
being  so  lost,  it  was  agreed  between  the  defendant  and  Aldridge  that 
the  payment  thereof  should  be  secured  by  the  promissory  note  of  the 
defendant,  and  that  in  pursuance  of  that  agreement  the  defendant 
made  the  promissory  note  on  which  the  action  was  brought.  The 
replication  denied  that  the  promissory  note  was  made  by  the  defend- 
ant in  pursuance  of  the  alleged  agreement  The  evidence  was,  that 
the  defendant,  liaving  lost  the  money  to  Aldridge  at  hazard,  accepted 
and  gave  him  a  bill  of  exchange  for  the  amount  on  the  23d  of  July, 
1833;  that  Aldridge  then  indorsed  this  bill  to  Knight;  that  in  the 
month  of  December  following  the  defendant  requested  Knight  to 
take  a  promissory  note  at  six  months'  date,  as  a  substitution  for  the 
bill;  that,  Knight  consenting,  the  promissory  note  on  which  the  action 
was  brought  was  made  and  delivered  to  him,  and  that  Knight  in- 
dorsed this  note  to  the  plaintiff.  Lord  Chief  Justice  Tindal  and  the 
other  judges  of  the  Common  Pleas  very  properly  held,  that  the  plea 
was  not  proved,  for  the  note  had  not  been  made  in  pursuance  of  the 
agreement  stated  in  the  plea,  but  in  pursuance  of  another  agreement 
between  other  parties.  In  the  present  case,  however,  the  plea,  after 
stating  the  loss  of  the  100/.,  goes  on  to  allege,  "  that  the  two  bills  of 
exchange  on  which  the  action  is  brought  were  given  and  accepted  by 
the  defendant  in  consideration  of  the  said  sum  of  100/.  so  lost  by 
betting  as  aforesaid,  and  to  secure  the  pajrment  thereof."  The  reph- 
cation  of  de  injuria  put  the  whole  plea  in  issue ;  but  this  allegation 
was  proved.  The  two  bills  were  given  in  consideration  of  the  100/. 
so  lost  by  betting,  and  to  secure  the  payment  thereof.  This  was,  at 
all  events,  part  of  the  consideration.  The  plea  adds,  that  there  was 
no  other  consideration  for  the  acceptances ;  but  this  is  an  unnecessary 
allegation,  not  requiring  to  be  proved ;  and  if  we  are  to  understand 
that  forbearance  to  sue  upon  the  first  bill  for  100/.  was  likewise  a 
consideration  for  the  acceptances,  the  plea  is  not  disproved,  and  is 
still  a  bar  to  the  action,  as  the  bills  on  which  the  action  is  brought 
are  tainted  and  nullified  if  any  part  of  the  consideration  was  illegal. 
As  the  law  tunc  stands,  the  illegality  of  the  gaming  consideration 
would  be  immaterial  to  a  bona  fide  holder  without  notice  of  the  con- 
sideration ;  but  the  plea  goes  on  to  allege  (what  was  distinctly  proved) 
**  that  the  plaintiff,  before  and  at  the  several  times  when  the  bills  were 
made  and  accepted,  had  notice  of  the  premises  aforesaid,  and  took 
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the  said  bills  from  the  defendant  with  the  said  notice.**  We  have, 
therefore,  come  to  the  conclusion,  that  in  this  case  there  is  neither 
deficiency  of  proof  nor  variance,  and  that  the  application  to  aniend 
the  plea  is  unnecessary.  An  exception  was  taken  to  the  validity  of 
the  plea,  on  the  ground  that  the  stat  8  &  9  Vict  c  109,  s.  18,  does 
not  expressly  avoid  securities  given  for  a  gaming  debt;  but  the  stat 
5  &  6  Will.  4,  c.  41,  s.  1,  does  enact  that  such  securities  shall  be 
deemed  to  have  been  made  for  an  illegal  consideration,  and  they  are, 
therefore,  void,  except  in  the  hands  of  a  bona  fide  holder  without  no- 
tice.    The  rule  must,  therefore,  be  discharged.       ^^i^  dischars^d} 


The  Governor  and  Company  op  Copper  Miners   v.  Fox  & 

others.* 

Hilary  Term,  Jannary  22,  1851. 

Corporation  —  Contract  not  under  Seal  —  CImrter  —  Estoppel, 

In  an  action  of  assumpsit^  the  declaration  stated,  that  in  consideration  that  the  pUintifls 
woald  sell  to  the  defendants  iron  rails,  the  defendants  agreed  to  famish  to  the  plainiiff« 
sections  of  the  said  railways,  averring  rantnal  promises,  and  allef^ing  as  a  hreach  the  non- 
delivery  of  the  sections  by  the  defendants.  It  appeared  that  the  plaintiffs  were  incorpormled 
by  a  charter,  for  the  purpose  of  carrying  on  the  business  of  copper  miners,  and  tnat  the 
contract  in  question,  which  was  not  under  seal,  had  been  made  by  an  agent  on  behalf  of 
the  plaintiff  with  the  defendants :  — 

Hel(L  that  the  action  could  not  be  maintained  by  the  corporation,  as  the  contract  wms  not 
under  seal,  and  did  not  fall  within  any  of  the  exceptions  to  the  general  rule,  that  a  corpo- 
ration can  only  bind  itself  by  deed. 


'  In  this  country  it  is  held,  in  accordance 
with  the  English  decisions  under  the  stat- 
ute 9  Anne,  c.  14,  that  where  a  statute  has 
expressly  declared  a  pronjissory  note  ahso- 
luiely  void,  as  is  oflen  the  case  in  regard 
to  notes  given  for  usury  and  for  ganiing, 
such  note  may  be  impeached  by  the 
maker,  even  in  the  hands  of  a  bona  fide 
holder,  who  took  it  in  the  due  course  of 
business,  before  its  maturity,  and  for  a  val- 
uable consideration,  without  notice  of  the 
defect  Bridfrt  v.  Hubbard,,  15  Massa- 
chusetts, 96,  ( 1 81 8.)  Saunvetn  v.  Brunner, 
1  Harris  &  Gill,  477,  (1827.)  Fanis  v. 
King,  1  Stewart,  255,  (1827.)  Lucas  v. 
H'atd,  12  Smedes  &  Marshall,  157,(1849.) 
n  Kent's  Com.  5  Vjd,  pp.  79, 80.  Story  on 
Notes,  sec.  192.  For  wherever  a  note  is 
made  entirely  void  by  statute,  it  is  so  in 
the  hands  of  an  innocent  indorsee.  Root 
V.  Godard,  3  McLean,  102,  (1842.)  But  it 
is  otherwise  if  the  note  is  not  expressly 
declared  void,  but  is  only  voidable  between 
the  original  parties  by  reason  of  illegality 

a  20  Law  J.  Rep.  (w.  s.)  Q.  R  174 


or  fraud.  In  such  case,  if  a  bona  fide  in- 
dorsee take  it  without  notice,  the  maker 
cannot  impeach  it  in  his  hands.  Clark  v. 
Ridcer,  14  New  Hampshire,  44,  (1843.) 
RockioeU  V.  Charles,  2  Hill,  499,  (lftl2.) 
aty  Bank  v.  Barnard,  1  Hall,  70,  (182a) 
VaUett  v.  Parker,  6  Wendell,  615,  (1831.) 
Eady  v.  MeCart,  2  Dana,  414,  (1834.) 
Holeman  v.  Hobson,  8  Humphreys,  127, 
(1847.)  Adams  v.  Wooldrxdgt,  3  Scammon, 
255,  (1841.)  Crted  v.  SSfcrcrw,  4  Wharton, 
223,  (ia39.)  Goidd  v.  Jlrmstrong,  2  Hall, 
266,  (1829.)  But  contra,  if  be  have  each 
knowledge,  when  he  takes  the  p«per,  al- 
though he  gives  value  for  it,  Prodor  v. 
McCall,  2  Bailey,  298,  (18:31.) 

It  is  equally  well  settled  that  a  prom- 
issory note  given  in  renewal  of  a  note, 
which  was  void  for  want  of  consideration  or 
illegality,  is  itself  invalid.  HiU  v.  Buoi- 
mtnsttr,  5  Pickering,  391,  (1827.)  Bridet 
V.  Hubbard,  supra,  Commomveakk  ins,  Cb. 
v.  miitney,  1  Metcalf,  21,  (184a) 


Digitized  by 


Google 


COURT  OF  QUEEN'S  BENCH,  1850-51.     421 

The  Governor  and  Company  of  Copper  Miners  v.  Fox  &  others. 

That  the  contract  was  not  incidental  or  ancillary  to  canying  on  the  business  of  copper  miners, 
and  was  therefore  not  binding  on  the  corporation. 

That  no  other  charter  authorizing  the  company  to  deal  in  iron  could  be  presumed  to  exist, 
the  charter  which  was  given  in  evidence  not  supporting  such  an  authority. 

That,  as  the  corporation  could  not  be  sued  upon  this  contract,  and  as  the  alleged  promise 
by  them  formed  the  consideration  for  the  defendants'  promise,  the  coiporadon  could  not 
sue  upon  the  contract. 

JSembkf  that  the  doctrine  cannot  be  supported,  tiiat  a  corporation  may  sue  as  plaintiffs 
upon  a  simple  contract,  upon  the  ^ound  that  by  so  doinff  they  are  estopped  from  object- 
ing that  the  contract  was  not  bindmg  upon  them.  At  all  events,  such  an  estoppel  could 
only  support  an  action  of  covenant,  as  upon  a  contract  under  seal. 

Assumpsit.  The  declaration  stated,  in  substance,  that  in  consider- 
ation that  the  plaintiiTs  would  sell  to  the  defendants  2000  iron  rails, 
the  defendants  agreed  to  furnish  to  the  plaintiffs  sections  of  the  said 
rails  in  April,  1847,  averring  mutual  promises,  and  alleged  as  a  breach 
that  the  defendants  did  not  deliver  to  the  plaintiffs  sections  of  the  said 
rails  according  to  their  promise. 

Plea  —  Not  guilty. 

At  the  trial  before  Coleridge,  J.,  at  the  sittings  at  Guildhall,  after 
Hilary  term,  1850,  it  appeared  that  the  plaintiffs  were  incorporated  by 
letters  patent  of  the  3  W.  &  M.  1691,  which,  after  reciting  that  "  great 
quantities  of  copper  ore  are  found  in  divers  parts  of  this  our  kingdom, 
which  for  want  of  skilful  artists  to  refine  and  purify  the  same  is  totally 
neglected  and  unimproved,"  and  also  the  petition  of  certain  persons, 
setting  forth  "  that  they  had  found  out  several  furnaces,  engines,  and 
other  ways,  methods,  and  inventions  for  the  more  easy  and  effectual 
melting  down,  refining,  and  purifying  the  same,"  and  praying  that 
they  might  be  incorporated  "  to  manage  and  carry  on  the  same," 
incorporated  the  several  persons  therein  specified  and  their  successors, 
by  the  name  of  "  The  Governor  and  Company  of  Copper  Miners  in 
England,"  for  the  purposes  aforesaid ;  and  declared  that  they  should 
at  all  times  thereafter  "  be  able  and  capable  in  law  to  have,  purchase, 

Eossess,  enjoy  and  retain  lands,  mines,  mills,  houses,  rents,  privileges, 
berties,  franchises,  and  hereditaments  of  what  nature,  kind,  and 
quality  soever ; "  and  they  might  have  "  a  common  seal  for  the  expe- 
dition of  the  business  ana  affairs  of  the  said  company." 

The  contract  in  question,  which  was  entered  into  by  an  agent  for 
the  company,  was  as  follows :  "  London,  October  19, 1846.  Bought, 
for  account  of  Messrs.  Fox,  Henderson,  &  Co.,  of  the  governor 
and  company  of  copper  miners  in  England,  2000  good  merchant- 
able iron  rails,  of  sellers'  make,  of  ordmary  double-headed  section 
or  sections,  (not  more  than  two,)  but  not  a  T  or  bridge  rail,  and 
to  weigh  from  65  to  85  pounds  per  yard  in  buyers'  option,  at  19/. 
15s.  per  ton,  delivered  free  on  board  at  Port  Talbot  in  Wales.  Sec- 
tion or  sections  to  be  handed  to  sellers  in  April,  1847,  and  delivery  to 
commence  in  June,  1847,  and  to  be  proceeded  with  at  the  rate  of  300 
tons  per  month  until  the  contract  is  completed."  Sections  for  a  por- 
tion of  the  rails  had  been  sent  by  the  defendants  to  the  plaintiffs. 
The  action  was  brought  to  recover  damages  for  the  breach  of  con- 
tract in  respect  of  the  residue. 
VOL.  III.  36 
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For  the  defendants,  in  was  objected  that  the  action  could  not  be 
maintained  on  two  grounds.  First,  that  as  the  contract  was  execu- 
tory and  not  under  seal,  the  plaintiffs,  being  a  corporation,  could  not 
sue  upon  it.  Secondly,  that  the  contract  sued  upon  was  not  inciden- 
tal to  the  purposes  for  which  the  plaintiffs  were  inc(Nrporatedf  and 
therefore  was  not  excepted  from  the  general  rule  requiring  it  to  be 
under  seal.  The  learned  judge  thought  the  action  might  be  sup- 
ported, and  the  plaintiffs  had  a  verdict  for  521L  5$. 

A  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection,  haviqg 
been  obtained,  — 

Crowder  and  MorUague  Smith  showed  cause.'  First,  as  to  the  con- 
tract being  executory.  It  is  not  wholly  so,  but  has  been  executed  in 
part,  and  may  therefore  be  sued  upon.  But  the  distinction  between 
executory  and  executed  contracts  entered  into  by  a  corporation  is 
now  exploded,  so  far  as  rendering  valid  contracts  incidental  or  neces- 
sary to  the  business  of  the  corporation.  Church  v.  The  Imperial  (fas 
Light  and  Coke  Company^  6  Ad.  &  E.  846 ;  s.  c.  7  Law  J.  Rep.  (n.  s.) 
Q.  B.  118.  If  this,  then,  had  been  a  contract  for  the  supply  of  cop- 
er, there  could  be  no  doubt  it  might  be  sued  upon ;  and,  upon  the 
acts  proved  at  the  trial,  it  cannot  be  assumed  that  the  plaintiff  have 
not  a  right  to  trade  in  iron.  This  contract  may  be  incidental  to  car- 
rying on  the  business  of  the  incorporation,  under  the  charter  of 
William  and  Mary.  The  company  may  hold  lands  and  mines,  and 
dealing  in  iron  may  be  ancillary  to  their  d6ing  so. 

[Lord  Campbell^  C.  J.  Can  we,  when  one  purpose  of  the  corpora- 
tion is  proved,  presume  another?  It  lies  on  you  to  show  aflirmatively 
that  this  contract,  though  not  under  seal,  is  valid.] 

The  conduct  of  the  defendants  admits  that  the  plaintiffs  are,  in 
fact,  dealing  in  iron;  and  as  there  is  no  plea  of  illegality  on  the 
record,  it  must  be  taken  as  against  these  defendants  tnat  the  plaintiff 
were  trading  legally.  Again,  where  a  company  has  carried  on  a  par- 
ticular trade  for  a  great  length  of  time,  as  these  plaintiffs  have  carried 
on  the  trade  of  dealing  in  iron,  it  must  be  presumed  that  they  have 
done  so  properly ;  and,  if  necessary,  a  charter  authorizing  them  to 
carry  on  such  a  business  will  be  presumed  to  exist  There  was  suf- 
ficient evidence  here  upon  which  the  jury  might  be  directed  to  pre- 
sume such  a  charter.  But,  secondly,  supposing  this  contract  not  to 
be  an  exception  to  the  general  rule  requiring  a  contract  by  a  corpora- 
tion to  be  under  seal,  no  case  has  yet  decided  that  such  an  objection 
can  prevail  against  a  corporation  suing  as  plaintiffs.  'Hie  Mayor^  Sf^^ 
of  Ludlow  V.  Charlton^  6  Mee.  &  W.  815 ;  s.  c.  10  Law  J.  Rep.  (n.  s.) 
Exch.  75,  turned  upon  the  right  of  the  defendant  to  set  off  a  sum 
under  a  contract  made  by  the  corporation ;  therefore  the  corporation 
was  not  there  seeking  to  enforce  the  contract.  In  The  Mayor^  Sf^^ 
of  Stafford  v.  TO/,  4  Bing.  75 ;  s.  c.  5  Law  J.  Rep.  C.  P.  77,  a  c<wrpo- 
ration  was  allowed  to  sue  on  a  contract  not  under  seal. 

I  January  13,  before  Lord  Campbell,  C.  J.,  pATTSsofc,  Colerioox,  and  Wieor- 
•IAN,  JJ. 
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[PaUeson^  X,  referred  to  7%e  East  London  Waterworks  Company  v. 
Bailey,  4  Bing.  283 ;  s.  c.  5  Law  J,  Rep.  C.  P.  175.] 

That  is  the  only  case  in  which  such  an  objection  appears  to  have 
been  raised.  There  is  no  greater  difficulty  than  arises  under  the  Stat- 
ute of  Frauds,  where  a  party  who  has  not  signed  the  contract  may 
sue  though  he  cannot  be  sued  upon  it.  Laythoarp  v.  Bryant,  2  Bing. 
N.  C.  735;  8.  c.  5  Law  J.  Rep.  (n.  s.)  C.  P.  217.  So  here  the  de- 
fendants  are  bound  by  the  contract,  and  may  be  sued  upon  it,  al- 
though the  plaintiffs  cannot.  If  the  sold  note  were  sealed,  the  plain- 
tiffs would  be  undoubtedly  liable  to  be  sued  or  liable  to  sue.  Part 
performance  of  the  contract  has  the  same  effect  in  binding  the  plain- 
tiffs. The  contract  also  being  by  an  agent  is  ratified  by  tbe  plaintiffs 
suing  upon  it  According  to  what  is  said  by  Tindal,  C.  J.,  in  The 
Fishmongers  (hmpany  v.  Robertson,  6  Sc.  N.  R.  56 ;  s.  c.  12  Law  J. 
Rep.  (n.  s.)  C.  p.  185,  the  suing  on  the  contract  amounts  to  an  ad- 
mission on  the  record  by  the  plaintiffs,  that  the  contract  was  duly 
entered  into  by  them,  so  as  to  be  obligatory  on  themselves ;  and  such 
admission  would  estop  the  plaintiffs  from  setting  up  as  an  objection 
in  a  cross  action  that  it  was  not  sealed  with  their  common  seal. 

[Patteson,  J.  The  effect  of  such  a  doctrine  would  be,  that  a  person 
who  has  a  cross  demand  against  a  company  upon  a  contract  not  un- 
der seal  must  defend  an  action  brought  against  him  by  the  company 
in  order  to  get  in  his  cross  demand. 

Lord  Campbell,  C.  J.  This  is,  on  the  face  of  it,  a  mutual  con- 
tract ;  and  if  the  plaintiffs  have  not  promised,  how  can  the  defendants 
have  done  so  ?] 

In  The  East  India  Company  v.  Glover,  1  Str.  612,  which  was  an 
assumpsit  by  a  corporation  on  an  executory  contract,  the  objection 
that  it  was  not  under  seal  was  not  taken. 

Sir  F.  Thesiger,  Peacock,  and  Prentice,  in  support  of  the  rule. 
The  present  contract  is  not  executed,  neither  is  it  within  the  scope  of 
th«  business  for  which  the  company  is  incorporated ;  therefore  it  is 
not  valid,  because  not  under  seal.  The  exceptions  to  the  general 
rule  of  law,  by  which  a  corporation  can  bind  itself  only  by  deed,  are 
stated  in  Arnold  v.  TTie  Mayor,  Ay.,  of  Poole,  5  Sc.  N.  R.  741 ;  s.  c. 
12  Law  J.  Rep.  (n.  s.)  C.  P.  97.  TTie  Mayor,  ^c,  of  Ludlow  v. 
Charlton,  and  Paine  v.  The  Guardians  of  the  Strand  Union,  8  Q.  B. 
Rep.  326;  s.  c  15  Law  J.  Rep  (n.  s.)  M.  C.  89.  In  Lamprell  v.  The 
Billericay  Union,  3  Exch.  Rep.  283 ;  s.  c.  18  Law  J.  Rep.  (n.  s.) 
Exch.  282 ;  and  Diggle  v.  The  London  and  Blackwall  Railway  Com- 
pony,  19  Law  J.  Rep.  (n.  s.)  Exch.  308,  an  action  was  held  not  to  be 
maintainable  even  upon  an  executed  contract,  which  did  not  fall  with- 
in the  exceptions  to  the  general  rule.  But  it  is  said  that,  according 
to  a  suggestion  thrown  out  in  TTie  Fishmongers  Company  v.  Rob- 
ertson,  the  plaintiffs  may  sue,  though  they  could  not  have  been  sued, 
on  the  contract;  but  if,  as  must  be  admitted,  the  plaintiffs  were  not 
originally  bound  by  this  unsealed  agreement,  there  can  be  no  mutu- 
ality proved.  It  is  necessary  for  the  plaintiffs  to  make  out  that  they 
agreed  to  sell  as  the  consideration  for  the  defendants'  promise.     The 
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question  is,  whether  there  is  a  cause  of  action  when  the  suit  is  com- 
menced, not  whether  one  may  afterwards  exist  What  is  said  about 
an  estoppel  cannot  be  supported,  for  the  same  reason,  that  it  is  not 
mutual ;  at  all  events,  if  there  is  an  estoppel  on  the  plainti^  it  must 
bind  them  to  a  contract  under  seal ;  and  so  the  action  should  be  in 
covenant,  not  in  assumpsit  The  analogy  to  the  cases  under  the  Stat- 
ute of  Frauds  does  not  hold.  There  the  statute  assumes  the  exist- 
ence of  an  agreement,  but  prevents  an  action  being  brought  on  it 
unless  it  is  signed.  Here,  no  agreement  can  exist  except  under  seaL 
Then  it  is  said  that  bringing  the  action  is  a  sufficient  ratification  by 
the  plaintiffs  of  their  agent's  act  But  that  is  not  so ;  no  ratification 
can  be  binding  on  a  corporation  except  it  be  under  seal  Bac  Abr. 
tit  «  Corporation."  q^^  ^^^  ^,^j^ 

Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  We  are  of  opinion  that,  in  this  case,  the 
rule  should  be  made  absolute.  The  objection  relied  upon  by  the  de- 
fendants, if  well  founded,  may  clearly  be  taken  advantage  of  under 
the  plea  of  non  assumpsit  If  the  contract  given  in  evidence  is  void, 
the  defendants  did  not  promise  in  manner  and  form,  and  no  special 
plea  could  be  necessary. 

Let  us  inquire  whether  the  plaintifis  could  have  been  sued  on  this 
contract  for  not  delivering  the  iron  rails.  The  general  rule  being  that 
a  corporation  can  only  bind  itself  by  deed,  the  simple  contract  on 
which  it  is  to  be  held  liable  must  be  brought  within  some  of  the  ex- 
cej^ons  to  the  rule.  But  this  is  not  such  a  small  matter  as  a  corpo- 
ration may  contract  for  without  deed;  and  the  cases  respecting 
executed  contracts  are  here  wholly  inapplicable.  The  only  ground 
on  which  the  validity  of  the  contract  has  been  rested  is,  tiiat  this 
must  be  taken  to  be  a  trading  company,  which,  under  its  chartered 
constitution,  may  deal  in  iron  rails.  But  the  charter  of  3  WilL  Sc  SiL, 
by  which  the  corporation  was  created,  was  in  evidence;  and  this 
charter  is  expressly  confined  to  dealing  in  copper.  It  contains  some 
general  words  about  "  lands,  mines,  mills,  and  houses,"  but  these  all 
have  reference  to  the  "  copper  ore  "  mentioned  in  the  preamble  to  the 
charter,  and  the  company  is  only  authorized  to  manage  and  cariy  on 
the  business  and  affairs  belonging  to  copper  miners.  Had  the  sub- 
ject matter  of  this  contract  been  copper,  or  if  it  had  been  shown  in 
any  way  to  be  incidental  or  ancillary  to  carrying  on  the  business  of 
copper  miners,  the  contract  would  have  been  binding  although  not 
under  seal ;  for  where  a  trading  company  is  created  by  a  charter, 
while  acting  within  the  scope  of  the  charter  it  may  enter  into  the 
commercial  contracts  usual  in  such  a  business  in  the  usual  manner. 
But  the  iron  rails,  the  subject  matter  of  this  contract,  were  not  shown 
to  have  any  connection  with  the  business  of  copper  miners ;  and, 
indeed,  it  was  admitted  in  argument  that  the  plaintiffs  have  ceased 
to  be  copper  miners,  and  now  only  deal  in  iron.  It  was  contended 
that  some  other  charter  is  to  be  presumed,  which  would  authorize 
this  dealing  in   iron;  but  the  charter  creating  the  company   as   a 
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corporation  being  given  in  evidence,  and  no  other  charter  appearing,  we 
are  not  at  liberty  to  presume  that  any  other  exists.  It  is  unnecessary 
for  us  to  consider  whether  the  company  could  sue  or  be  sued  in  this 
case,  even  if  the  contract  had  been  by  deed.  The  contract  is  by 
parol  only,  and  as  the  company  could  not  have  been  sued,  the  ques- 
tion is.  Can  they  sue  upon  it  ?  By  the  Statute  of  Frauds,  no  action 
can  be  brought  upon  certain  agreements  unless  there  be  a  memo- 
randum thereof  signed  by  the  party  to  be  charged ;  and  the  courts 
have  very  properly  held  that  a  party  who  has  signed  a  memorandum 
of  the  agreement  may  be  sued  upon  it,  although  the  other  party  has 
not,  because  there  the  requisition  of  the  statute  has  been  complied 
with,  and  there  is  such  an  agreement  as  the  party  suing  alleges.  But 
here  the  consideration  for  the  defendants'  promise  is  an  alleged 
promise  by  the  plaintiffs,  and  their  supposed  promise  given  in  evi- 
dence being  void,  the  contract  alleged  is  not  proved.  It  would, 
indeed,  be  strange  if  a  corporation  entering  into  a  commercial  con- 
tract might  enforce  it  at  pleasure,  but  might  break  it  with  impunity, 
wherever  fraudulently  induced  to  do  so. 

The  plaintiffs  finally  rely  upon  a  suggestion  of  Tindal,  C.  J.,  in 
7%e  Fishmongers  Company  v.  Robertson^  that  when  a  corporation 
have  sued  as  plaintiffs  upon  a  simple  contract,  they  may  possibly  for- 
ever be  estopped  from  objecting  that  the  contract  was  not  binding 
upon  them,  so  as  to  afford  a  remedy  to  the  other  side  by  cross  action, 
and  to  take  away  the  objection  of  want  of  reciprocity ;  but  there  is 
great  difficulty  in  saying  what  shall  be  the  form  of  action  to  which 
the  opposite  side  may  resort,  or  from  what  point  of  time  the  estoppel 
is  to  operate ;  and  after  all  it  would  only  give  a  remedy  upon  the 
contract  where  the  corporation  have  deemed  it  for  their  advantage  to 
enforce  it  by  action ;  the  other  side  being  left  without  remedy  where 
the  corporation  wish  entirely  to  break  and  abandon  it  Besides,  giv- 
ing full  effect  to  the  supposed  estoppel,  and  supposing  that  hereafter 
the  now  plaintiffs  might  be  sued  in  an  action  of  covenant  on  this 
contract,  the  want  of  profert  being  somehow  excused,  still  the  estop- 
pel would  not  prove  the  contract  set  out  in  this  declaration,  which 
supposes  the  promises  on  either  side  to  be  without  seal.  On  no 
ground,  therefore,  can  the  action  be  supported. 

We  regret  very  much  that  any  technicality  should  interfere  with 
the  enforcement  of  a  fair  contract,  but  the  law  by  which  a  corporation 
is  not  bound  unless  the  contract  is  under  seal,  can  only  be  altered  by 
the  legislature.  jj^  absolute.^ 


1  The  old  English  common  law  rule,  that  a  corporation  evidenced  hy  vote,  written 
a  corporation  aggregate  could  bind  itself  or  unwritten,  may  be  as  completely  bind- 
only  by  deed,  unless  expressly  or  impliedly  ing  as  the  most  solemn  acts  done  under 
authorized  to  contract  in  some  other  mode,  the  corporate  seal,  and  that  promises  may 
althoujTfa  formerly  adopted  in  this  country,  as  well  be  implied  from  its  acts,  and  the 
Bedtbul  v.  Ttmynke  Company,  3  Dallas,  acts  of  its  agents,  as  in  case  of  an  in- 
496,(1799.)  fy-rnikfoH  Bank  v.  Anderson,  dividual.  See  Bank  qfUntUd  SlaUs  v. 
3  A.  K.  Marshall,  1,  (1820.)  McBean  v.  DandrUge,  12  Wheaton,  68,  (1827.)  An- 
Jrunn,  4  Bibb,  17,  (1815,)  is  now  exploded,  gell  &  Ames  on  Corporations,  ch.  viii.  s. 
and  it  is  here  well  settled  that  the  acts  of  7.     Chesnut  HUl  Turnpike  v.  RuUer,  4 
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COUNTY  COURT  APPEAL, 
Fernley  v.  Branson.^ 

Hilary  Vacation,  February  17,  1851. 

Arbitrator —  Discretionary  Power  over  Costs  of  Award  —  Money  had 
and  received  to  recover  exorbitant  Sum  paid  on  taldng  vp  Avmrd, 

If  A  sabmistion  to  reference  bj  amement  containing  a  clause  for  making  it  a  mle  of  court 
provide  that  the  costs  of  the  reference  and  award  snail  be  in  the  discretion  of  the  arbttraior, 
who  may  award  and  direct  by  and  to  whom  the  same  shall  be  paid,  the  arbitrator  cannot 
by  his  award  conclusively  fix  the  amount  of  the  costs  of  the  award. 

If,  in  the  award,  he  name  an  exorbitant  snm  as  costs  of  the  award,  and  a  party  to  the  refer- 
ence is  obliged  to  pay  such  sum  to  obtain  possession  of  the  award,  sadi  party  may  reoorer 
the  excess  ^yond  what  a  jury  may  deem  a  reasonable  compensation  to  the  arbitrator  in 
an  action  against  the  arbitrator  for  money  had  and  received  to  his  use. 

The  following  case  was  stated  by  the  judge  of  the  Manchester 
Ck)unty  Court  of  Lancashire,  for  the  opinion  of  the  Court  of  Queen's 
Bench:  — 

"  This  is  an  action  to  recover  the  sum  of  491 19s.  lid. ;  the  partic- 
ulars of  the  plaintiff's  demand  being  for  money  paid  by  the  plaintiff 
to  the  defendant  for  or  in  respect  of  his  fees  and  charges  in  and  about 
a  reference  or  arbitration  between  Thomas  Meniman  Coombs  and 


Sergeant  &  Rawle,  16,  (1818.)  Propri- 
dors  of  Canal  Bridge  v.  Gordon^  1  Pick- 
ering, 197,  {1823.J  And  the  rule  is  now 
somewhat  relaxea  in  Enf^land. 

As  to  the  second  pomt  raised  in  this 
case,  it  is  undoubtedly  true  that,  in  a  con- 
tract of  mutual  promises,  both  parties  most 
be  bound  at  one  and  the  same  time,  or 
neither  will  be.  lAvwston  v.  Rogers,  1 
Caines,  583,  (1804.)  'ntcker  v.  Woods,  12 
Johnson,  189,  ^1815.)  Keep  v.  Hale,  Idem, 
397.  But  it  IS  equally  true  that  a  party 
without  signing  a  written  instrument  may 
be  bound  by  its  terms,  if  he  recognizes 
and  adopts  its  stipulations.  See  J^&rshall 
V.  Hann,  2  Harrison,  425,  (1840.)  And  a 
contract  defectively  executed,  or  not  all 
executed,  in  the  ordinary  sense  of  that 
word,  may  still  be  binding  upon  a  party, 
his  name  being  in  it,  aad  me  contract  being 
in  bis  handwriting.  JVbe  v.  Hodges,  S 
Humphrevs,  162,  (1842.)  And  if  a  corpo- 
ration defectively  execute  a  lease  or  in- 
denture under  seal,  their  acts  under  it,  as 
the  receipt  of  rent  for  instance,  will  estop 
them  from  denying  the  validity  of  the 
execution.  Doe  d.  Pennnigton  v.  Tanitre, 
13  Jurist,  119,  (1848.)  In  like  manner  in 
P^e/jW  V.  Toumsend,  8  Pickering,  392, 
(18S^,)  where  the  defendant,  by  an  agree- 


ment signed  only  by  himself,  had  fdaced 
his  son  as  an  apprentice  to  the  plaintiff  to 
learn  the  art  of  printing,  therein  promising 
that  his  son  should  stay  with  them  until  he 
was  twenty-one,  &c.,  which  the  son  failed 
to  perform,  and  on  the  trial  the  defendant 
objected  that  the  contract  was  void  for 
want  of  mutuality,  it  not  being  ngned 
by  the  plaintifib,  and  that  there  was  no  ob- 
ligation on  the  plaintiflb  to  do  any  thing 
which  might  form  a  consideration  for  the 
defendant's  promise.  But  the  court  said, 
^that  the  acctplance  of  the  anUrael  by  (he 
plaintiffs,  and  the  exectition  qfUm  pari  hy 
receinng  the  apprentice,  created  an  obkgalUm 
on  their  part  to  matntom  and  instruct  He 
drfendants  son."  So  in  this  case,  the  cor- 
poration had  accepted  the  ccHitract ;  it  had 
Deen  in  part  executed  by  the  defendants ; 
the  plaintifEs  had  received,  apparently  with- 
out objection,  a  portion  of  the  subject  mat- 
ter, and  on  the  principle  of  Phelps  v.  Thwn- 
send,  would  seem  to  be  estopped  from  deny- 
ing their  liability.  But  qutare,  slid  see  Lees 
V.  WhUcomb,  3  Carrington  &  Payne,  289, 

11828 ;)  s.  c,  5  Bingham,  34 ;  2  Moore  & 
*ayne,  86.  Sukes  v.  ZKxon,  1  Perry  & 
Davidson,  463,  (1839.)  Pmme  v.  Aw, 
3  Bowling  &  Ryland,  664.  Wood  v.  Ed- 
vxtrds,  19  Johnson,  205,  (1821.) 


I  20  Law  J.  Rep.  (n.  s.)  Q.  B.  178 ;  15  Jur,  354. 
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James  William  Freshfield,  directors  of  the  Globe  Insurance  Com- 
pany, or  the  said  insurance  company,  and  the  above-named  plaintiff. 
"  At  the  trial,  before  the  judge,  without  a  jury,  it  appeared,  that  by 
an  agreement,  dated  the  20th  day  of  April,  1849,  made  between 
Thomas  Merriman  Coombs  and  James  William  Freshfield,  two  of 
the  directors  of  the  Globe  Insurance  Company,  of  the  first  part,  and 
the  above-named  plaintifi*  of  the  second  part,  after  reciting  that  dis- 
putes and  differences  had  arisen  between  the  said  Thomas  Merriman 
Coombs  and  James  William  Freshfield,  as  such  directors  of  the 
Globe  Insurance  Company,  and  the  said  plaintiff,  and  that  it  had 
been  agreed  to  submit  such  disputes  to  arbitration,  the  said  parties 
thereto  did  mutually  promise  and  agree  to  observe  and  keep  the  award 
of  the  above-named  defendant,  (therein  described  as  George  Branson, 
of  Manchester,  surveyor,)  a  referee  appointed  by  the  said  parties  thereto, 
of  the  first  part,  and  George  Shorland,  of  Manchester,  surveyor,  a 
referee  appointed  by  the  said  plaintifi*,  James  Femley,  or  their  umpire; 
and  it  was  thereby  agreed  that  the  costs  and  expenses  of  the  submis- 
sion and  reference  and  award  to  be  made  should  be  in  the  discretion 
of  the  said  arbitrators  or  their  umpire,  who  might  award  and  direct 
by  and  to  whom  the  same  should  be  paid.  The  two  arbitrators  duly 
appointed  William  James  Tate,  of  Manchester,  agent,  to  be  the  um- 
pire, after  which  the  reference  was  proceeded  with.  When  the  time 
arrived  for  making  the  award  the  arbitrators  differed  in  opinion,  and 
the  umpire  alone  made  his  award.  He  employed  Mr.  John  Speakman 
as  his  (the  said  umpire's)  solicitor  for  that  purpose.  Mr.  Speakman 
applied  to  the  above-named  defendant  and  the  said  Gteorge  Shorland 
for  the  amount  of  their  charges.  Upon  which  the  above-named 
defendant  sent  in  an  account  of  charges,  amounting  to  156Z.  ll^., 
which  was  submitted  to  the  said  umpire,  who  considered  the  amount 
too  much,  and  requested  it  might  be  reduced  to  105/.  And  finally, 
with  the  defendant's  concurrence,  and  by  arrangement  with  him  and 
Mr.  Speakman,  the  charges  of  the  said  umpire  and  the  above-named 
defendant  and  the  said  Greorge  Shorland  were  settled  at  105/.  each, 
to  which  certain  incidental  expenses  were  added,  making  the  amount 
of  charges  to  each  of  them  as  follows :  To  the  said  William  James 
Tate,  108/.  9^.  3d. ;  to  the  above-named  defendant,  109/.  65. ;  to  the 
said  Greorge  Shorland,  107/.  65.  By  direction  of  the  said  umpire,  the 
said  Mr.  John  Speakman,  on  the  30th  day  of  July,  1849,  informed 
the  parties  to  the  reference  that  the  award  was  ready  to  be  delivered 
on  payment  of  379/.  IQs.  9d.,  (which  sum  included  the  several  amounts 
before  mentioned  as  charges  made  by  the  said  umpire  and  arbitrators, 
and  also  34/.  14^.  9rf,  for  rooms,  &c.,  for  the  reference,  17^.  6d.  for  sta- 
tionery, and  18/.  17^.  3d.  for  preparing  the  award.)  The  plaintiff,  on 
receiving  the  communication  from  Mr.  Speakman,  called  upon  him 
the  same  day  to  take  up  the  award.  The  plaintiff  said  the  amount 
to  be  paid  was  very  high,  and  requested  mx.  Speakman  to  give  him 
(the  plaintiff)  particulars  of  the  charges,  to  Which  Mr.  Speakman 
replied,  he  shovild  not  give  particulars  until  the  award  was  taken  up ; 
and,  on  the  hearing  of  this  case,  it  was  admitted  that  arbitrators  may 
often  claim  payment  before  delivering  up  the  award,  not  only  of 
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their  own  charges,  but  also  of  the  allowances  to  witnesses  and  other 
charges  and  expenses.  Mr.  Speakman  stated  that  he  should  not  have 
given  up  the  award  until  the  amount  claimed  was  paid,  but  he  did 
not  communicate  that  to  the  plaintiff,  nor  did  the  plaintiff  ask  Mr. 
Speakman  to  give  up  the  award  without  first  paying  the  charges,  hot 
the  plaintiff  did  ask  Mr.  Speakman  whether  he  (the  plaintiff)  was 
obliged  to  take  up  the  award,  to  which  Mr.  Speakman  replied,  *  No  ; 
but  if  you  do  not,  perhaps  the  other  side  will.'  The  plaintiff  grum- 
bled at  the  amount,  but  finally  paid  the  379/.  10^.  9d.,  without  making 
any  further  protest,  and  took  the  award  away.  On  the  same  day, 
Mr.  Speakman,  out  of  the  identical  money  paid  to  him  by  the  said 
plaintiff,  paid  the  said  William  James  Tate  108L  9s.  3^  the  defend- 
ant 109/.  6^.,  and  the  said  Greorge  Shorland  107/.  65.,  the  amount  of 
their  respective  charges. 

"  The  award  so  made  by  the  said  William  James  Tate,  and  taken 
up  by  the  above-named  plaintiff  as  aforesaid,  directed  that  the  said 
Thomas  Merriman  Coombs  and  James  William  Freshfield  should 
pay  forthwith  to  the  above-named  plaintiff  the  sum  of  1000/.,  and 
that  all  the  costs  and  expenses  of  the  said  submission  and  reference 
and  of  the  award  should  be  borne  by  the  said  Thomas  Meniman 
Coombs  and  James  William  Freshfield.  And  the  said  William 
James  Tate  did,  by  his  said  award,  find  and  adjudge  the  amount  of 
the  said  costs  and  expenses,  other  than  and  besides  the  costs  and 
expenses  incurred  by  and  for  the  said  Thomas  Merriman  Coombs 
and  James  William  Freshfield,  but  including  the  costs  and  expenses 
to  be  paid  on  taking  up  the  award  by  the  party  or  parties  taking  up 
the  same  to  be  527/.  7^.  9(L,  which  last-mentioned  sum  included  the 
aforesaid  sum  of  379/.  10s.  9d.,  and  also  86/.  8s.  for  witnesses,  and 
the  above-named  plaintiff's  solicitor's  bill  for  conducting  the  said 
reference,  amounting  to  60/.  19^. 

"  A  copy  of  the  award  was  delivered  to  the  said  Thomas  Merriman 
Coombs  and  James  William  Freshfield,  who  objected  to  the  amount 
of  the  costs,  and  proposed  to  pay  the  above-named  plaintiff  the 
1000/.  awarded  without  prejudice  to  an  application  to  the  court  to 
set  aside  that  part  of  the  award  relating  to  costs.  This  was  agreed 
to,  and  the  1000/.  paid  to  the  plaintiff. 

"  In  Michaelmas  term,  1849,  the  agreement  of  reference  was  made  a 
rule  of  the  Court  of  Exchequer,  and  on  the  5th  of  November,  1849, 
a  rule  was  obtained  in  the  last-mentioned  court,  calling  upon  the 
above-named  plaintiff  to  show  cause  why  the  said  award  of  the  said 
William  James  Tate,  or  so  much  thereof  as  related  to  the  sum  of 
527/.  75.  9d.  therein  mentioned  as  alleged  costs  and  expenses,  should 
not  be  set  aside,  unless  the  above-named  plaintiff  and  the  umpire 
and  arbitrators  would  consent  that  the  aoiount  of  the  said  costs  and 
expenses  should  be  referred  to  one  of  the  masters  of  that  court  to  be 
taxed  and  settled,  the  said  Thomas  Merriman  Coombs  and  James 
William  Freshfield  thereby  consenting  to  such  reference,  and  under- 
taking to  pay  the  amount  as  ascertained  upon  such  taxation.  And 
the  court  directed  notice  of  the  rule  to  be  given  to  the  above-named 
plaintiff  and  to  the  said  William  James  Tate  and  the  above-named 
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defendant  and  Qeorse  Shorland,  the  arbitrators,  all  of  whom  were 
served  with  a  copy  of  the  said  rule. 

"  Cause  was  shown  against  the  rule,  on  Friday,  the  11th  day  of 
February,  1850,  by  the  above-named  plaintiff  and  the  said  William 
James  Tate  and  Greorge  Shorland,  but  the  above-named  defendant 
did  not  appear,  and  took  no  part  whatever  with  respect  to  the  matter, 
and  on  the  said  last-mentioned  day  the  Court  of  Exchequer  made 
the  following  rule  :  — 

"  Upon  reading  the  rule  made  in  this  matter  of  the  5th  day  of 
November  last,  and  hearing  Mr.  Watson  of  counsel  for  the  above- 
named  plaintiff,  James  Fernley,  Mr.  Martin,  and  Sir  John  Bayley  of 
counsel  for  the  above-named  Thomas  Merriman  Coombs  ana  James 
William  Freshfield,  and  Mr.  Henderson  of  counsel  for  Mr.  James 
Tate,  the  umpire,  and  George  Shorland,  one  of  the  arbitrators  named 
in  the  said  rule,  and  by  consent  of  the  said  William  James  Tate 
and  George  Shorland,  it  is  ordered  that  the  award  of  the  said  Wil- 
liam James  Tate,  as  far  as  relates  to  the  amount  of  the  costs  and 
expenses  mentioned  and  referred  to  in  the  said  award  and  rule  of 
the  5th  day  of  November  last,  be  set  aside,  and  that  the  amount 
of  the  said  costs  and  expenses  be  referred  to  one  of  the  masters  of 
this  court  to  be  taxed  and  settled,  the  said  Thomas  Merriman 
Coombs  and  James  William  Freshfield  hereby  undertaking  to  pay 
what,  if  any  thing,  may  be  found  due  on  such  reference,  and  the  said 
William  James  Tate  and  George  Shorland  hereby  undertaking  to 
refund  to  the  said  James  Pemley  or  his  attorney  what,  if  any  thing, 
may  appear  on  such  reference  to  have  been  overpaid  to  them  or 
either  of  them  on  account  of  the  said  award  and  umpirage. 

"  A  copy  of  this  rule  was  served  on  the  said  umpire  and  arbitrators. 

"  In  pursuance  of  the  rule,  one  of  the  masters  of  the  Court  of  Ex- 
chequer proceeded  to  tax  the  costs,  and  upon  such  taxation  he  was 
attended  by  the  attorneys  or  agents  of  the  said  T.  M.  Coombs  and 
J.  W.  Freshfield,  and  also  the  above-named  plaintiff  and  the  said  W. 
J.  Tate  and  G.  Shorland ;  but  the  above-named  defendant  did  not 
appear  on  such  taxation,  either  personally  or  by  his  attorney  or 
agent  On  the  5th  of  June,  1850,  the  master  made  the  following 
certificate:  I  hereby  certify,  that  having  been  attended  by  the  at- 
torneys or  agents  of  the  parties  hereto,  with  the  exception  of  the 
arbitrator,  Mr.  Branson,  who  did  not  appear,  and  having  perused  the 
several  affidavits  filed  herein,  I  have  taxed  the  several  items  charged 
as  per  account  annexed.     Dated,  June  5, 1850.    T.  Dax. 

"  The  following  is  a  copy  of  the  account  annexed,  referred  to  in  the 
said  certificate  of  Master  Dax,  so  far  as  relates  to  the  arbitrators : — 


Dednetions. 

Cluttges. 

£.  s.d. 

£.  s.d. 

654  0    .    . 

•    .    Branson     i    , 

.    .     109  6  0 

65  4  0    .'  . 

.    .    Shorland    .    . 

.    .      107  6  0 

64  7  3    .    . 

.    .    Tate      .    .    . 

.    .      108  9  3 

"  The  judge  was  of  opinion  and  found  that  the  sum  of  44Z.  2s.  was 
an  ample  remuneration  for  the  services  of  the  defendant  as  such 
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arbitrator  as  aforesaid,  and  that  he  had  been  overpaid  to  the  amonnt 
of  65/.  45. 

^  Under  these  circumstances,  the  plaintiff  sued  the  defendant  in  the 
County  Court  at  Manchester,  to  recover  49Z.  19^.  lldL,  part  of  the 
said  sum  of  65Z.  4^.  taxed  by  the  master  of  and  from  the  defendant's 
charts  as  such  arbitrators. 

"  On  the  part  of  the  defendant,  it  was  contended  that  the  plaintiff 
ought  not  to  recover  for  the  following  reasons:  First,  because  an 
arbitrator's  charges  cannot  be  taxed  as  against  him,  except  with  his 
consent.  Secondly,  because  the  plaintifi^s  act  in  paying  the  money 
to  the  said  Mr.  Speakman,  to  take  up  the  award,  was  an  entirely 
voluntary  one,  and  that  the  payment  was  made  with  a  full  knowledge 
of  the  facts  and  without  protest  Thirdly,  because  there  wbs  no 
privity  between  the  plaintiff  and  the  defenJant  sufficient  to  maintain 
this  action,  inasmuch  as  the  money  was  received,  if  at  all,  by  the 
said  W.  J.  Tate,  the  umpire,  and  not  by  the  above-named  defendant 
to  the  use  of  the  above-named  plaintiff 

^  The  judge  was  of  opinion  that  the  payment  made  to  Mr.  Speak- 
man was  not  to  be  considered  as  voluntary,  being  made  to  obtain 
possession  of  the  award,  which  the  plaintiff  considered  of  great  value 
to  him,  and  of  which  he  could  not  otherwise  obtain  possession,  and 
also  that  the  plaintiff  had  good  reason  to  apprehend  and  did  believe 
that  the  sum  demanded  by  Mr.  Speakman  included  not  only  all  the 
umpire's  and  arbitrator's  charges,  but  all  other  the  charges  and  expenses 
attending  the  reference ;  and  that  the  payment  was  made  to  Mr. 
Speakman  under  that  apprehension  and  without  a  full  knowledge  of 
all  the  facts. 

"  The  judge  was  also  of  opinion,  and  found  that  the  umpire,  through 
Mr.  Speakman,  acted  as  the  agent  of  the  defendant  in  receiving  the 
fee  claimed  by  the  defendant,  and  paid  by  the  plaintiff  And,  on  the 
whole,  the  judge  was  of  opinion  that  the  plaintiff  was  entitled  to 
recover  back  the  amount  claimed,  and  directed  a  verdict  to  be  entered 
for  that  amount 

"  The  question  for  the  opinion  of  the  court  was,  whether  upon  the 
facts  and  under  the  circumstances  hereinbefore  set  forth,  the  verdict 
as  entered  for  the  plaintiff  was  right 

"  If  the  court  should  be  of  that  opinion,  then  the  verdict  is  to  stand ; 
but  if  the  court  should  not  be  of  that  opinion,  then  the  verdict  under 
their  direction  is  to  be  set  aside,  and  the  plaintiff  nonsuited." 

Cowlings  for  the  appellant,  the  defendant  below.  The  first  question 
is,  whether  the  plaintiff  could  have  recovered  back  the  money  im- 
mediately after  he  had  paid  it  The  second  is,  assuming  that  he 
could  not,  whether  the  subsequent  circumstances  have  given  him  any 
right  to  maintain  this  action.  The  submission,  it  is  contended,  gave 
the  arbitrators  and  umpire,  respectively,  power  over  the  costs.  The 
amount  of  the  costs  was  referred  to  them  by  the  parties,  and  the  de- 
cision of  the  award  as  to  the  amount  was  conclusive.  ,  At  the  time  the 
plaintiff  paid  the  monev  he  only  paid  a  legal  debt,  for  the  sum  as  soon 
as  it  was  assessed  by  the  award  became  a  legal  debt  to  the  umpire. 
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This  reference  was  not  in  an  action,  but  by  agreement  It  did  not 
follow  that  the  submission  ever  would  be  made  a  rule  of  court  It  is 
said,  that  the  payn^ent  was  made  involuntarily,  and,  therefore,  that 
it  may  be  recovered  back.  The  case,  however,  does  not  find  that 
the  plaintiff  made  any  complaint  to  the  amount  of  the  charges,  or 
that  there  was  a  refusal  to  deliver  up  the  award,  unless  he  paid  the 
amount  But,  assuming  that  the  payment  was  not  voluntary,  the 
plaintiff  has  no  right  of  action.  It  is  not  in  all  cases  that  money 
paid  under  duress  of  goods  can  be  recovered,  but  only  when  there  is 
no  consideration  for  the  payment  The  award  was  not  the  plaintifT^s 
goods.  Even  if  he  may  be  considered  as  having  an  interest  in  this 
award,  and  that  he  could  not  obtain  it  without  payment  of  the  money, 
the  submission  to  arbitration  made  it  a  duty  to  pay  the  amount,  and, 
therefore,  there  was  ample  consideration  for  the  payment  The 
umpire  had  a  lien  on  the  award  until  the  amount  of  the  costs  of  the 
umpirage  were  paid.  Atlee  v.  Backhouse^  3  Mee.  &  W.  633 ;  s.  c. 
7  Law  J.  Rep.  (n.  s.)  Exch.  234,  shows  that  the  question  Ls  not 
whether  the  money  is  paid  under  duress  of  goods,  but  whether  there 
was  any  consideration  for  the  payment,  and  if  there  was,  that  it  can- 
not be  recovered  back.  In  Threlfall  v.  Fanshawe,  19  Law  J.  Rep. 
(n.  s.)  Q.  B.  334,  it  was  held,  that  the  arbitrators  only  acted  ip  the 
discharge  of  their  duty  in  assessing  the  amount  of  costs.  In  the 
cases  in  which  Lord  Kenyon  said  that  the  arbitrator  could  not  main- 
tain an  action  for  his  fees,  the  arbitrator,  probably,  had  no  power  at 
all  over  the  costs.  Had  that  been  the  case  here,  the  umpire,  instead 
of  having  a  ri^ht  of  action  for  the  sum  awarded  as  costs  of  the 
umpirage,  would  have  been  obliged  to  sue  upon  a  quantum  meruit 
What  has  taken  place  since  the  money  was  paid  cannot  give  the 
plaintiff  any  additional  right  of  action  which  he  had  not  before.  The 
rule  nisi  which  was  obtained  to  set  aside  the  award  was  not  a  rule 
to  which  the  defendant  was  a  party.  Though  he  had  notice  of  it, 
he  was  not  called  upon  to  show  cause.  He  did  not  appear  on  the 
argument,  or  interfere  in  any  way.  Therefore,  whatever  the  court 
did  on  that  occasion  cannot  affect  him  in  any  way.  In  setting  aside 
an  award,  the  courts  of  common  law  act  on  equitable  principles,  for 
they  act  only  in  cases  of  references  by  agreement  out  of  court,  by 
virtue  of  the  9  &  10  Will.  3,  c.  15,  and,  therefore,  what  the  courts  do 
in  such  instances  cannot  afiect  the  legal  rights  of  the  parties.  The 
award,  though  set  aside,  is  not  a  nullity.  The  clause  in  the  submis- 
sion, that  no  action  shall  be  brought  against  the  arbitrators,  or  umpire, 
precludes  the  plaintiff  from  maintaining  this  action.  Dossett  v. 
Gin^ellj  2  Man.  &  G.  870;  s.  c.  10  I^w  J.  Rep.  (n.  s.)  C.  P.  183, 
shows  that  the  courts  have  no  jurisdiction  over  arbitrators,  so  as  to 
make  them  reduce  their  charges.  As  between  the  parties,  the  court 
may  review  the  amount' to  be  paid.  Macarthur  v.  Campbell,  5  B.  & 
Ad.  518 ;  s.  c.  4  Law  J.  Rep.  (n.  s.)  K.  B.  26.  It  would  be  very 
inconvenient  in  practice,  if  the  amount  of  arbitration  fees  were  to  be 
open  to  question  before  a  jury. 

Watson,  for  the  respondent,  the  plaintifi*  below.     The  plaintiff  is 
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entitled  to  recover  the  sum  demanded,  49iL  19«*  lltL  The  judge 
below  has  found  as  a  fact  that  the  debt  has  been  overpaid  by  that 
amount  There  is  a  distinction  between  lav  and  legal  arbitrators.  A 
barrister  acting  as  arbitrator  is  paid  by  Zees,  and  has  no  right  of 
action ;  but  a  lay  arbitrator  has  a  right  of  action  to  recov^*  on  a 
qiumtum  meruit  a  reasonable  compensation  for  his  trouble  in  making 
the  award.  He  has  a  lien  on  the  award  for  that  amount,  but  be  has 
no  right  to  retain  the  award  until  any  sum  he  chooses  to  fix  be  paid. 
Hoggins  v.  Gordon^  3  Q.  B.  Eep.  466 ;  s.  c  11  Law  J.  Rep.  (n.  s.) 
Q.  B.  286.  Siwinford  v.  Bwnh  Grow,  N.  P.  5.  This  submission  does 
not  give  the  arbitrators  or  umpire  power  .to  fix  the  amount  of  their 
own  fees,  but  only  to  direct  by  whom  the  costs  are  to  be  paid.  It  is 
not  contended  that  an  arbitrator  is  entitled  to  nothing  m  all  cases 
when  an  award  is  set  aside ;  but  the  award  may  be  so  bad  as  to 
deprive  him  of  any  right  to  remuneration.  BcUes  v.  Towtdey^  2  Exch. 
Rep.  152 ;  s.  c  19  Law  J.  Rep.  (n.  b.)  Exch.  399,  shows  that  the  sub- 
mission between  the  parties  cloes  not  bind  the  arbitrators.  FUzgerald 
V.  Graves,  5  Taunt  342;  MUler  v.  Bobe,  3  Ibid.  461 ;  BarreU  v.  Pmr^y 
4  Ibid.  658 ;  Musselbrodc  v.  Dunkin^  9  Bing.  605 ;  s.  c.  2  Law  J.  Rep. 
(n.  s.)  C.  p.  71 ;  and  Robinson  v.  Henderson,  6  M.  &  S.  276,  show  that 
an  arbitrator  cannot  make  himself  absolute  judge  in  his  own  case. 
The  court  has  no  power  over  an  arbitrator.  The  sum  was  paid  here 
involuntarily  and  m  ignorance  of  the  facts.  In  this  very  case,  Coombs 
V.  Femley,  4  Exch.  Rep.  839,  the  CJourt  of  Exchequer  referred  it  to 
the  master  to  tax  the  amount  of  the  arbitrator's  fees.  In  Threlfall 
V.  Fanshawe,  Coleridge,  J.,  merely  said,  that  as  the  party  had  not 
taken  steps  to  object  to  the  amount  of  the  arbitratoi^s  costs  in  due 
time,  it  must  be  assumed  that  they  were  reasonable.  He  never  held 
that  the  arbitrator  was  a  conclusive  judge  of  the  amount     If  the 

Eayment  be  under  duress  of  goods,  even  though  part  of  the  money 
e  due,  then  an  action  "  for  money  had  and  received "  will  lie  to 
recover  back  the  excess.  Ashmole  v.  Wainright,  2  Q.  B.  Rep.  837 ; 
s.  c.  11  T^aw  J.  Rep.  (n.  s.)  Q.  B.  79.  Wakefield  v.  Newbon,  6  Q.  B.  Rep. 
276 ;  s.  c.  13  Law  J.  Rep.  Tn.  s.)  Q.  B.  25b.  Ailee  v.  Backhouse,  supra. 
Turner  v.  Deane,  3  Exch.  Rep.  836 ;  s.  a  18  Law  J.  Rep.  (n.  s.)  f^ch. 
343.  It  would  be  contrary  to  the  first  principles  of  justice  that  there 
should  be  no  remedy  for  extortion  on  the  part  of  an  arbitrator. 

Cowling  replied. 

WiGHTMAN,  J.  In  this  case  the  plaintifi*  has  been  compelled  to  pay 
a  sum  of  money  which  may  now  be  considered  unreasonable  and 
extortionate,  to  the  extent  of  49i  19^.,  Id.,  in  order  to  take  up  the 
award,  which  he  could  not  obtain  without  making  the  payment  It 
was  found  by  the  case  that  the  plaintifi*  paid  the  money  without  a 
full  knowlejge  of  the  circumstances,  and  in  fact  the  payment  may 
be  considered  as  having  been  made  under  duress  and  involuntarily. 
The  submission  to  reference  wsis  by  agreement,  and  was  made  a  rule 
of  court,  pursuant  to  a  clause  contained  in  it ;  but  the  Court  of  Com- 
mon Pleas  have  decided  that  the  courts  have  not  in  such  case  any 
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summary  jurisdiction  over  an  arbitrator  to  compel  him  to  refund  an 
overcharge.  Will  then  an  action  lie  ?  It  is  said  that  it  will  no^ 
even  though  the  payment  be  involuntary  and  made  under  duress.  It 
is  not  necessary  in  this  case  to  refer  to  the  various  decisions  respecting 
money  paid  under  duress  of  goods,  or  any  kind  of  duress,  for  those 
are  not  in  any  way  brought  into  question  by  the  appellant's  counsel 
But  he  says  that  no  action  can  be  brought  to  recover  money  paid 
nnder  duress  of  goods,  if  there  is  a  consideration  for  the  payment 
Now,  the  question  in  this  case  is,  whether  there  was  a  consideration 
fcMT  such  payment  The  main  ground  relied  upon  by  the  appellant's 
counsel  as  the  consideration,  is  the  submission  to  arbitration.  He 
contends  that  by  that  instrument  the  parties  made  the  arbitrators 
conclusive  judges  as  to  the  amount  of  their  charges,  and  that,  there* 
fore,  the  money  cannot  be  recovered  in  this  form  of  action.  It  seems 
to  me  that  the  tcFms  of  the  submission  do  not  warrant  the  construc- 
tion put  upon  them,  and,  consequently,  do  not  bear  out  the  argument 
The  terms  are  ^  that  the  costs  and  expenses  of  the  submission  and  ref- 
erence  and  award  to  be  made  shall  be  in  the  discretion  of  the  arbitrators 
or  their  umpire,  who  may  award  and  direct  by  and  to  whom  the  same 
shall  be  paid."  This  phrase  seems  to  me  to  empower  the-  arbitrators 
or  umpire  to  point  out  the  party  who  is  to  pay,  but  not  to  fix  the 
amount  of  those  costs  and  expenses ;  though  I  do  not  mean  to  say 
that  if  the  umpire  had  chosen  to  award  a  reasonable  amount  of  costs^ 
the  award  could  have  been  set  aside  on  that  ground.  The  umpire 
might,  if  he  had  thought  fit,  have  left  the  amount  of  the  costs  to  be 
settled  by  the  master.  However,  he  has  not  only  exercised  his  discre- 
tion in  saying  who  shall  pay  the  costs,  and  in  what  proportion  they  are 
to  be  paid,  but  he  has  gone  on  to  settle  their  amount  It  seems  to 
me  that  he  should  have  taken  care  that  the  amount  was  a  reasonable 
one,  and  that  in  case  an  action  had  been  brought,  a  jury  might  have 
been  called  upon  to  determine,  upon  evidence,  what  was  a  reason- 
able amount  I  am,  therefore,  of  opinion  that  by  the  principles  of 
law  this  action  is  maintainable. 

Erle,  J.  I  am  of  opinion  that  this  action  is  maintainable,  and 
that  it  has  been  properly  decided.  By  the  submission,  it  was  pro- 
vided, that  "  the  costs  and  expenses  of  the  submission,  reference,  and 
award  to  be  made  shall  be  in  the  discretion  of  the  said  arbitrators  or 
of  their  umpire,  who  may  award  and  direct  by  and  to  whom  the 
same  shall  be  paid."  In  the  exercise  of  that  power  it  may  be  taken 
that  the  umpire  has  awarded  to  himself  49^  195.  lid.  more  than  by 
law  he  was  entitled  to,  and  more  than  would  be  a  reasonable  com- 
pensation for  making  the  award,  and  that  the  plaintifi*  was  unable  to 
obtain  the  award  without  paying  the  arbitrators'  charges.  It  is  also 
found  in  the  case  that  there  was  reason  to  believe  that  the  expenses 
of  ^he  reference  might  be  included  in  ihe  sum  demanded.  The 
money,  therefore,  may  be  said  to  have  been  paid  under  ignorance  of 
the  facts.  But  it  does  not  appear  to  me  that  that  is  very  important 
in  this  particular^ase.  For  the  award  was  detained  from  the  plain- 
tiff wrongfully  until  he  paid  the  demand,  and  Ashmole  v.  WatbiwrigM 
VOL.  III.  37  r^  T 
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folly  decided  that  a  party  may  recover  back  the  excess  which  has 
been  extorted  by  duress  of  goods  contrary  to  law.  Here  Uie  question 
•eems  to  me,  whether  the  umpire  can  say  that  the  money  demanded 
was  his  by  law.  His  counsel  maintains  that  proposition  for  him,  and 
lests  it  upon  the  point  that  where  the  submission  is  in  terms  like  the 
present,  the  referee  not  only  has  power  over  the  parties  so  as  to  be 
able  to  say  which  party  shall  pay  the  costs,  but  also  that  he  has 
absolute  power  over  the  amount  which  the  party  has  to  pay.  Fcht  if 
no  one  can  review  the  amount,  it  would  be  giving  the  umpire  an 
absolute  power  to  determine  it  It  seems  to  me  that  the  power  here 
given  to  the  umpire  is  a  power  to  lay  the  burden  of  the  costs  of  the 
award  on  either  party,  but  that  it  does  not  give  him  an  absolute 
power  to  fix  the  amount  of  such  costs.  There  are  various  cases 
showing  that  this  is  the  correct  view  of  the  law.  Fitzgerald  t. 
.GraveSj  Miller  v.  RobCy  and  Mtisselbrook  v.  Dunkin^  all  contemplate 
^at  the  amount  of  the  fee  awarded  by  an  arbitrator  for  himself  is 
not  decisively  fixed.  Mr.  Watson,  in  his  Treatise  on  Awards,  p. 
108^  3d  ed.,  says,  "  It  is  not  usual "  for  arbitrators  "  to  name  a  cer- 
tain sum  for  their  fee ;  there  are  obvious  motives  of  delicacy  which 
prevent  an.  arbitrator  from  naming  the  fee  to  be  paid  to  him  for  hia 
trouble."  It  is  very  common  for  an  arbitrator  to  say  in  his  award 
that  a  particular  party  shall  pay  the  costs  of  the  award,  without 
specifying  any  sum  as  the  amount  of  those  costs.  Now,  if  the 
amount  of  the  fee  were  referred  to  the  arbitrator,  he  would  be  bound 
to  decide  on  its  amount  as  much  as  on  any  other  matter  submitted 
to  him,  or  the  award  would  be  bad.  That  common  form  of  award, 
therefore,  seems  to  me  to  be  conclusive  against  the  argument  of  the 
appellant's  counsel  The  judgment  of  the  Court  of  Exchequer  in 
the  present  case  assumes  as  a  principle,  that  an  arbitrator  cannot  fix 
his  own  fee,  for  the  award  here  is  a  perfectly  good  award  in  other 
respects,  and  the  matter  brought  before  that'  court  and  objected  to 
was  as  to  the  amount  of  the  costs  of  the  award,  and  the  court  dealt 
entirely  with  the  amount  of  those  costs.  They  wanted  the  consent 
of  the  parties  merely  to  allow  the  matter  to  be  referred  back  to  the 
master,  for  the  court  would  have  set  aside  the  awcurd  had  that  con- 
sent not  been  given.  The  case  of  Dossett  v.  GHngell  is,  I  think, 
distinctly  in  accordance  with  the  view  I  am  taking ;  for  there  the 
court  say  that  the  arbitrator  after  he  has  made  his  award  is  a  person 
over  whom  the  court  had  no  extraordinary  jurisdiction.  But  the 
learned  reporter  of  that  ease  adds  a  marginal  note  expressing  his 
pinion,  that,  therefore,  an  action  for  money  had  and  received  wouU 
lie.  It  appears  to  me  that  that  learned  reporter  came  to  a  very  cor- 
rect opinion  upon  the  point,  for  the  court  must  either  decide  that  the 
arbitrator  shall  be  permitted  to  keep  an  exorbitant  amount  of  remu- 
neration, or  that  an  action  for  money  had  and  received  will  be  main- 
tainable. It  seems  to  me  that  the  action  for  money  had  and  received 
i»  recover  back  the  excess  is,  according  to  the  principles  of  law,  weQ 
Qdaintainable.  It  has  been  contended  that  there  would  be  great 
inconvenience  in  allowing  the  amount  of  an  arbitrator's  charges  U> 
be  reviewed  by  a  jury.    I  can  only  say,  that  to  hold  that  exorbitant 
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fees  are  to  pass  nnqaestioned  would,  in  my  opinion,  be  an  evil  which 
would  more  than  counterbalance  the  oppositcf  evil  which  it  is  said  might 
arise  from  having  the  question  of  arbitrators'  costs  frequently  brought 
before  a  jury.  j^^,^^  dismissed  wUh  costs. 


Habe  v.  Hyde.* 
Hilary  Term,  January  81,  1851. 

Arrest  under  civil  Process  —  Privilege  morando  et  redeundo  — 
AcquUal  on  a  criminal  Charge. 

A  person  acqninad  on  a  criminal  charge  is  not  entitled  to  privilege  finom  arrest  oader  cf?fl 
process,  morando  aut  redeundo. 

Where,  therefore,  the  defendant  in  a  civil  action,  immediately  after  his  aoanittal  and  disditm 
on  a  trial  for  a  charge  of  embezzlement  at  the  Quarter  Sessions,  and  whUst  he  remained  m 
the  court,  was  arrested  under  a  writ  of  capias  in  the  action,  this  court  refused  to  discharge 
him  out  of  custody. 

This  was  a  rule  calling  upon  the  plaintiif  to  show  cause  why  tiM 
defendant  should  not  be  discharged  out  of  custody,  under  a  writ 
othqna>s  issued  against  him  in  this  action. 

It  appeared  from  the  affidavits,  that  the  defendant  had  been  triec} 
upon  a  charge  of  embezzlement,  at  the  Epiphany  Quarter  BessicHM  * 
for  the  West  Riding  of  Yorkshire,  and  being  thereupon  acquitted 
and  ordered  to  be  discharged,  he  was,  when  in  the  act  of  leaving 
tiie  prisoners'  dock,  and  whilst  the  court  was  sitting,  arrested  undet 
the  above-mentioned  writ,  and,  subsequently,  kept  in  custody.  A 
similar  application  to  the  present  had  been  made  to  Erie,  J.,  al 
chambers,  and  he  had  refused  to  order  the  defendant's  discharge. 

Pickering  now  showed  cause.  The  ground  of  this  application  is, 
that  the  defendant  was  privileged  from  arrest  when  taken  into  custody ; 
but  no  such  privilege  can  be  supported.  It  is  quite  clear  that  a  person 
discharged  upon  a  criminal  charge  has  no  protection  from  civil  pro* 
cess,  either  morando  or  redeundo. 

[Wightman^  J.  Upon  the  motion  for  the  rule,  it  was  said  to  be 
the  privilege  of  the  court] 

Ail  the  cases  on  the  subject  are  based  upon  that  ground ;  Anony- 
mous,  1  Dowl.  P.  C.  157 ;  Jacobs  v.  Jacobsy  3  Ibid.  675 ;  Goodtoin  ▼• 
Lordony  1  Ad.  &  E.  378,  and  show  that  the  defendant  had  no  such 
personal  privilege.  There  is  here  no  ground  for  the  exercise  of  any 
discretion  in  the  court 

[Lord  Campbelly  C.  J.  The  defendant  may  be  considered  as  having 
been  in  the  Court  of  Quarter  Sessions,  after  his  acquittal,  just  as  any 
other  of  the  queen's  subjects  present.  If  the  arrest  had  been  maoe 
80  as  in  any  way  to  disturb  the  proceedings  of  that  court,  it  might  in 
its  discretion  have  punished  for  the  contempt] 

1  20  Law  J.  Rep.  (ir.  s.)  a  B.  185.    15  Jor.  315. 
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Just  SO ;  and  the  three  cases  cited  show  that  the  defendant  was  not 
entitled  to  any  personal  privilege. 
i    The  court  tnen  called  upon 

Pashley^  contra.  The  defendant  is  entitled  to  the  same  protection 
tinder  this  application  as  he  would  have  been  by  a  writ  of  privilege. 
Com.  Dig.  tit  "  Privilege,"  A.  There  are  decisions  of  the  Irish  judges 
which  directly  support  the  right  of  the  defendant  to  be  discharged, 
on  the  ground  of  his  privilege  from  arrest  under  civil  process,  when 
dischai^ed  as  here  from  a  criminal  charge.  Callans  v.  Skerry^  1  Ale 
&  Nap.  125.  The  King  v.  M'Lauffhlin,  Ibid.  130.  KeUy  v.  Bame- 
walli  C)ook  &  Ale.  (Irish  Rep.)  94,  It  is  for  the  interest  of  the  pub- 
Kc  that  such  privilege  should  exist  in  criminal  as  well  as  civil  cases, 
and  if  a  party  has  tiie  privilege  redev/ndo^  he  must  equally  be  entitled 
to  it  morando. 

[Lord  Campbell,  C.  J.  If  the  defendant  were  within  a  part  of  the 
privilege,  we  should  no  doubt  think  him  entitled  to  the  entire  privi- 
lege, and  summarily  discharge  him.] 

It  is  important  that  freedom  from  the  fear  of  arrest  should  be 
seenred  in  all  legal  proceedings. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  defendant  had  no 
privilege  from  this  arrest  upon  the  ground  of  his  being  tried  and 
aoquil^ed  and  still  present  in  court  when  arrested.  After  haying  been 
acquitted,  he  remained  in  court  like  any  other  of  the  circumstanies. 
The  oases  cited  show  clearly  that,  by  the  law  in  England,  the  defend- 
ant would  have  had  no  privilege  whilst  returning  home  from  the 
court,  and  if  so,  he  cannot  have  any  such  privilege  by  remaining  as 
a  spectator  in  the  court  In  some  cases,  circumstances  might  make 
it  proper  to  interfere  and  discharge  a  person  arrested  in  a  court  of 
justice,  but  in  this  case  the  question  is,  whether  we  will  summarily 
dischai^  a  party  from  custody,  simply  because  he  has  been  arrested 
in  a  court  of  justice,  and  I  think  there  is  no  ground  for  our  inter- 
feienoe.  We  are  not  to  vindicate  the  privilege  of  the  court  wh«re 
the  arrest  took  place,  but  only  to  see  whether  the  defendant  was 
entitled  to  any  personal  privilege  from  arrest  under  the  process  of 
this  court ;  and  1  think  he  was  not  I  have  the  most  sincere  respect 
for  the  opinions  expressed  by  the  Irish  judges  in  the  C€ises  cited,  but 
they  are  contrary  to  the  decisions  of  the  courts  here,  and  with  the 
latter  my  opinion  concurs. 

Pattbson,  J.  The  defendant  has  been  arrested,  in  so  far  as  he 
is  personally  concerned,  rightly,  and,  therefore,  he  ought  not  to  be 
discharged. 

Coleridge  and  Wightman,  JJ.,  concurred. 

Bute  discharged  toWi  cosU^ 

^  A  similar  decision  was  made  in  hu/cat  victed  in  a  court  of  special  sessions  for  an 
v..Aee,lDenio,6661^184%)idiereitwaBheld,    assaalt  and  battery  was  not j 


that  a  person  who  had  been  tried  and  con-    ifeimio,  from  arrest  in  civil  sait  for  the 
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Walker  v.  Edmundson.^ 
Bail  Coort,  Michaelmas  Term,  Kovember  25, 1850. 

Insolvency  ^^  Bankruptcy — Discharge  by  Insolvent  Court  —  Discharge 
of  Defendant  out  of  Custody  by  the  Plaintiff —  Subsequent  Arrest 
%$pon  a  Certificate  in  Bankruptcy. 

The  plaintiff  having  recovered  judgment  in  the  Court  of  Excheqnerftook  the  defendant  in 
execution.  The  defendant  petitioned  the  Insolvent  Court,  inserting  the  plaintiff*8  debt  and 
costs  in  his  schedule.  The  plaintiff  sued  out  a  petition  in  bankruptcy,  upon  which  th« 
defendant  was  adjudged  a  bankrupt.  The  plaintiff  tlien,  with  a  view  of  proving  his  debt 
under  the  commission  in  bankruptcy,  agreed  to  the  discharge  of  the  defendant.  The  In- 
solvent Court  afterwards  discharged  the  defendant.  Subsequently,  the  bankruptcy  com- 
missioner granted  the  plaintiff  a  certificate,  under  sect  257  of  the  stat  12  &  .13  Vict  o. 
106,  that  he  was  a  creditor  for  the  amount  of  his  debt,  minus  the  costs,  upon  which  tho 
plaintiff  sued  out  a  oa.  sa.  m  this  court,  and  arrested  the  defendant 

The  court  refused  to  set  aside  the  ca.  so.,  or  to  discharge  the  defendant  out  of  custody ;  and 
held,  that  sects.  40,  90,  and  91  of  the  stat  1  &  2  Vict  c.  110,  did  not  apply  so  as  to  entitio 
the  defendant  to  freedom  from  arrest ;  that  sect  257,  of  the  stat  12  &  13  Vict  c  106,  ap- 
plied to  creditors  who  had  obtained  judgment  before  proof  as  well  as  to  other  creditorsj 
that  the  voluntary  discharge  of  the  defendant  from  arrest  did  not  preclude  the  plaintiff 
from  arresting  him  on  the  certificate ;  that  even  if  the  plaintiff  were  not  a  good  petitioning 
creditor,  by  reason  of  his  having  arrested  the  defendant,  as  no  proceedings  had  been  taken 
in  the  Court  of  Bankruptcy  to  supersede  the  proceedings,  the  certificate  must  be  consid^ 
ered  as  valid,  and  the  ca.  scl  regular ;  and  that  the  stat  12  &  13  Vict  c.  106,  has  transferred 
all  qaestions  as  to  the  discharge  of  a  bankrupt  to  the  Court  of  Bankruptcy :  — 

Held^  also,  that  sect  40,  of  the  stat  I  &  2  Vict  c.  110,  applies  only  when  the  bankrupt  ha« 
obtained  a  certificate  of  conformity,  and  that  it  was  inserted  merely  to  have  the  eflrect  of 

same  offence.  The  privilege  of  exemp-  waived.  €kyer  v.  Inpitiy  4  Dallas,  107^ 
lion  from  arrest  seems  to  be,  as  was  argued  (1790.)  So,  pleading  in  bar  to  the  action 
in  the  case  of  Hare  v.  HifcU^  in  some  re-  is  a  waiver,  although  the  jp^rty  ^as  igno- 
spects  the  privilege  of  the  court,  and  the  rant  of  hie  legal  rights.  RandaU  v.  CVmt- 
indulgence  to  the  party  will  not  be  ex-  doll,  6  Hill,  342,  (1844.)  The  obtectioa 
tended  further  than  the  necessity  and  ex-  should  be  pleaded  in  abatement  Grove  v« 
pediency  of  the  case  requires.  Hunierr.  CktmpbeUf  9  Yerger,  7,  (1836.)  Hubhard 
Oevdund,  1  Brevard,  167,  (1803.)  Brooks  v.  Sanborn^  2  New  Hampshire,  468,  (1823.) 
V.  Chesley,  4  Harris  Si  McHenrv,  295,  WiUmgion  v.  Steams,  1  Pickering;,  497, 
(1799.)  It  is  an  application  to  the  dis-  (1823.)  But  in  Vermont  a  writ  will  nol 
cretion  of  the  court,  and  they  will  so  ex-  abate,  merely  because  the  defendant  was 
ercise  it,  that,  on  the  one  hand,  the  defend-  arrested  while  attending  court  as  a  wit- 
ant  shall  not  be  oppressed,  and  on  the  nesa  Booraem  v.  WhuUr,  12  Vermont^ 
other,  that  theplaintin  shall  not  be  deprived  310,(1840.)  And  since  a  par^  attendant 
of  a  trial.  Tafl  v.  Hoppin,  Anthon,  187,  upon  court  is,  for  the  purposes  of  the  courts 
(1816.)  In  some  respects,  also,  the  pr^r-  privileged  from  arresij  but  not  from  service 
ile^e  IS  a  personal  privilege,  and  may  be  of  process  in  any  other  form,  it  would  seem 
waived  by  the  party  entitled  to  it  Chase  that,  if  such  party  is  arrested  and  held  to 
T.  Fiskf  16  Maine,  132,  (1839.)  And  it  would  bail,  the  bail  should,  on  application  to  the 
seem  that,  if  the  defendant  when  arrested  court,  be  discharged,  but  that  the  serrice 
does  not  insist  upon  his  privilege,  but  vol-  of  tlie  writ,  if  otherwise  sufficient,  shoultl 
ontarily  gives  bail,  ana  submits  to  the  not  be  set  aside.  See  HwnUr  v.  Cievtland^ 
airest  wi&ottt  objection,  that  this  would  be  1  Brevard,  167,(1802.)  However,  if  bail 
a  waiver  of  the  privilege.  See  Brown  so  taken  are  not  discharged,  the  bail  bond 
T.  GetchelU  11  Massachusetts,  11,  (1814.)  is  not  void,  merely  because  the  arrest  waf 
FUtdier  v.  Baxter^  2  Aikens,  225,  (Id'id.)  in  the  first  instance  voidable,  but  the  sure- 
For  every  privileged  person  must,  at  a  ties  will  be  liable.  FleUhtr  v.  Baxter^  3 
proper  time  and  in  a  proper  manner,  Aikens,  224,  (1826.)  Chase  v.  Fidt^  10 
cmm  the  benefit  of  his  privilege,  or  it  is  Maine,  13S),  (1839.) 
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keeping  tliwe  the  proceedings  in  the  Insotvent  Conrt,  only  for  the  porpose  oC  enabling  the 
Msignees  under  the  insolvency  to  reach  the  property  of  the  bankrupt  acquired  after  the 
bankruptcy. 

This  was  a  rule  obtained  by  the  defendant,  calling  upon  the  plain- 
tiff to  show  cause  why  the  writ  of  cc^rias  ad  saiisfaciendum^  issued  in 
this  cause  on  or  about  the  24th  of  July  last,  should  not  be  set  aside 
for  irregularity,  and  why  the  said  defendant  should  not  be  discharged 
out  of  the  custody  of  the  sheriff  of  York  as  to  this  action. 

In  November,  1849,  the  plaintiff  commenced  an  action  in  the  Court 
of  Exchequer,  to  recover  a  debt  from  the  defendant  On  the  28th 
of  December,  1849,  the  defendant  was  arrested,  at  the  suit  of  one 
Wood,  and  committed  to  York  Castle.     On  the  29th  of  December, 

1849,  the  defendant  filed  his  petition  for  protection  in  the  Insolvent 
Debtors  Court  for  the  Leeds  district;  and  on  the  1st  of  January, 

1850,  he  filed  his  schedule,  inserting  the  plaintiff's  name  as  a  creditor 
in  respect  of  the  debt  and  costs  in  the  action.  On  the  12th  of 
January,  185Q,  the  plaintiff  having  previously  recovered  judgment  in 
the  action  for  80^  2$,  8d,  sued  out  a  writ  of  capias  ad  satisfa/nendunij 
and  lodged  a  detainer  against  the  defendant  The  plaintiff  then 
petitioned  the  Leeds  District  Court  of  Bankrupts  to  adjudge  the 
defendant  a  bankrupt,  and  the  defendant  was  accordingly,  on  the 
25th  of  Januaiy,  1850,  adjudged  bankrupt  On  the  same  day,  but 
after  the  adjudication,  the  plaintiff,  by  writing,  discharged  the  de- 
fendant from  the  detainer  in  the  action,  with  the  view  of  proving  his 
debt  under  the  commission.  On  the  26th  of  January,  the  judge  of 
the  County  Court  of  Yorkshire,  after  hearing  the  matted  of  the 
insolvency,  ma4e  an  order,  discharging  the  defendant  from  custody. 
The  defendant  surrendered  himself  before  the  bankruptcy  commis- 
sioner. His  examination  was  adjourned  from  time  to  time,  and  ulti- 
mately sine  die.  The  plaintiff  obtained  a  certificate  from  the  Court 
of  Bankruptcy,  under  sect  257  of  the  stat  12  &  13  Vict  c.  106, 
according  to  the  form  in  the  schedule,  (B  a,)  certifying  that  the  plain- 
tiff was  a  creditor  to  the  amount  of  the  debt  recovered  in  the  action, 
and  that  the  defendant  was  not  protected  by  the  court  from  process 
against  his  person.  On  this  certificate  the  plaintifi^  on  the  ^th  of 
Julv,  1850,  sued  out  a  writ  of  capias  ad  satisfaciendum  in  this  court, 
and  on  the  7th  of  August,  arrested  the  defendant  under  it,  who  was 
again  conveyed  to  York  Castle. 

Atherton  showed  cause,  November  23.  This  court  has  no  power 
to  discharge  the  defendant  out  of  custody.  He  is  not  taken  in 
execution  on  the  judgment  in  the  action,  but  under  process  which 
ibsued  on  the  certificate  of  the  commission  in  bankruptcy  that  the 
plaintiff  was  a  creditor  of  the  defendant,  and  that  the  defendant  was 
not  protected.  This  certificate,  which  issued  by  virtue  of  12  &  13 
Vict  c.  106,  s.  257,  gives  a  new  process  against  the  debtor,  a  process 
Qot  for  the  satisfaction  of  the  creditor  so  much  as  for  the  punishment 
of  the  debtor,  whose  conduct  has  failed  to  entitle  him  to  his  certifi- 
cate of  conformity.  Sect  259  confirms  this  construction  of  the 
effect  of  the  previous  section,  by  providing  that  when  a  bankrupt  baa 
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been  arrested  on  the  commissioner's  certificate  under  sect  257,  he  is 
not  to  be  discharged  until  he  has  been  imprisoned  for  twelve  months, 
except  by  order  of  the  Court  of  Bankruptcy.  The  liability  of  the 
defendant  to  arrest  under  the  stat.  12  &  13  Vict,  c  106,  the  Bank* 
ruptcy  Consolidation  Act,  is  not  prevented  by  his  having  been 
previously  discharged  from  execution  by  the  Insolvent  Debtors  Court, 
under  the  stat  1  &  2  Vict  c.  110,  s.  90.  Sect  40  of  that  act  is 
inserted  with  the  view  of  giving  the  assignees  under  the  insolvency 
control  over  the  property  of  the  bankrupt  acquired  after  the  bank- 
ruptcy. Sects.  85,  90,  and  91,  of  the  same  statute,  which  prevent 
the  arrest  of  an  insolvent  by  reason  of  any  debt  or  by  reason  of  any 
judgment  or  order  for  the  payment  of  a  sum  of  money,  do  not,  it  is 
submitted,  apply  to  this  case,  which  was  not  an  arrest  by  reason  of 
any  debt  or  judgment  to  which  the  adjudication  of  the  Insolvent 
Court  extended,  but  by  reason  of  the  certificate  of  the  commissioner 
of  bankrupts.  But  even  if  sect  90,  of  the  1  &  2  Vict  c  110,  be 
supposed  to  be  inconsistent  with  sects.  257  and  259  of  the  stat 
12  oc  13  Vict  c  106,  it  must  be  taken  that  the  latter  statute,  so  far 
as  is  necessary,  repeals  and  overrides  the  former. 

[PoMeson^  J.  It  appears  that  the  judgment  was  recovered  in  the 
Court  of  Exchequer,  and  that  the  capias  ad  satisfaciendum^  under 
which  the  defendant  is  in  custody,  issued  out  of  this  court  That 
shows  that  the  arrest  was  not  on  the  original  judgment] 

Another  objection  which  will  be  made  is,  that  the  plaintiff  having 
once  consented  to  the  discharge  of  the  defendant  out  of  custody, 
cannot  arrest  him  again  for  the  same  debt  In  ordinary  cases,  the 
well-known  rule  of  law  is,  that  when  the  creditor  has  taken  the 
debtor  into  custody,  he  has  a  satisfaction  for  his  debt  But  the 
second  arrest  was  not  for  the  same  debt  The  first  arrest  was  for 
debt  and  costs ;  the  second  was  for  the  debt  only.  The  capias  under 
which  the  defendant  was  arrested  did  not  issue  on  the  judgment 
The  plaintiff  discharged  the  defendant  in  order  that  he  might  prove 
his  debt  under  the  bankruptcy.  The  court  will  not  examine  whether 
the  plaintiff  be  a  good  petitioning  creditor,  but  will  leave  the  de- 
fendant to  apply  to  the  Court  of  Bankruptcy  for  relief,  if  he  be  entitled 
to  any  on  that  ground. 

Hugh  Hill,  in  support  of  the  rule.  The  prisoner  is  entitled  to  be 
discharged.  The  plain  meaning  of  the  stat  1  &  2  Vict  c.  110,  s, 
90,  is,  that  a  prisoner  cannot  be  again  arrested  for  the  same  debt  or 
costs,  or  for  any  part  of  them,  in  respect  of  which  he  has  been  dis- 
charged out  of  custody  by  the  Insolvent  Debtors  Court  The  Bank- 
rupt Consolidation  Act,  sect  257,  when  construed  with  the  form  given 
in  the  schedule,  does  not  repeal  the  provisions  of  the  former  act  re- 
lating to  insolvents.  It  does  not  apply  to  the  case  of  creditors  who 
have  obtained  judgment  before  proving  their  debts  before  the  com- 
missioner of  bankruptcy.  Secondly,  the  plaintiff,  having  consented 
to  the  discharge  of  his  debts,  cannot  arrest  him  again  for  the  same 
debt.  ^'  Nemo  debet  bis  vexari  pro  e&dem  causft"  is  a  fundamental 
maxim  of  law.    Sect  257  does  not  apply  to  a  case  where  a  creditor 
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has  once  arrested  and  discharged  his  debtor.  Thirdly,  thougli  tiie 
plaintifT  might  f^rove  bis  debt  under  the  commission  by  Uie  operation 
of  the  statute,  6  G^o.  4,  c.  56,  s.  59,  yet,  having  obtained  satisfactioa 
of  his  debt  by  taking  the  defendant  in  execution,  he  is  not  a  good 
petitioning  creditor,  and  therefore  the  proceedings  are  void  and  the 
arrest  unwarranted  Cohen  v.  Ounmngham,  8  Term  Rep.  123. 
Baker  v.  Ridgtoay,  2  Bing.  41 ;  s.  c  2  Law  J.  Rep.  C.  P.  110. 

Out,  adv,  vulL 
Judgment  was  now  delivered  by 

Patteson,  J.  The  plaintiff  in  this  case  had  recovered  a  judgment 
against  the  defendant,  and  had  taken  him  in  execution  under  a  ca.  m. 
The  defendant  petitioned  the  Insolvent  Court,  and  thereby  committed 
an  act  of  bankruptcy.  The  plaintiff  agreed  to  his  discharge  and 
sued  out  a  petition  in  bankruptcy,  after  which  the  Insolvent  Court 
discharged  the  defendant  The  proceedings  in  bankruptcy  went  on, 
the  plaintiff  proved  his  debt,  and  ultimately  the  commissioner  before 
whom  they  took  place  granted  a  certificate  to  the  plaintiff  under  sect 
257  of  the  12  &  13  Vict  c.  106,  according  to  the  form  (B  a)  in  the 
schedule.  A  capias  ad  satisfaciendum  issued  out  of  the  court  on  the 
production  of  that  certificate,  under  which  the  defendant  is  now  in 
custody.  It  is  contended  that  he  ought  to  be  discharged,  fM-incipally 
on  two  grounds.  First,  that  sect  257  does  not  apply  to  creditors  who 
had  obtained  judgment  before  proof.  Secondly,  that  the  plain tifi^ 
having  voluntarily  discharged  the  defendant,  was  not  a  good  petition- 
ing creditor,  and  therefore  cannot  proceed  on  the  commissioner's  cer- 
tificate. As  to  the  first,  I  am  clearly  of  opinion  that  the  section 
applies  to  all  creditors  who  prove  their  debts,  whether  those  debts  be 
on  judgments  or  not ;  otherwise,  judgment  creditors  would  be  put  in 
a  worse  situation  than  simple  contract  creditors,  which  never  conM 
have  been  the  intention  of  the  legislature.  All  creditors  who  prove 
under  a  fiat  or  petition  thereby  make  their  election,  and  were  pre- 
cluded from  enforcing  their  claims  against  the  bankrupt  by  action  or 
execution,  until  the  recent  act  of  Parliament  gave  them  the  power  of 
doing  so  by  means  of  the  commissioner's  certificate.  They  are  still 
precluded  from  suing  the  bankrupt  or  issuing  execution  on  tiieir  judg- 
ments, if  they  have  any ;  but  it  is  plain  that  sect  257  makes  them 
judgment  creditors  de  novo^  as  it  were,  and  the  certificate  of  the  com- 
missioner enables  them  to  proceed  as  such  by  capiat  ad  satisfaeitn' 
dum  only.  If,  therefore,  the  plaintiff  had  been  merely  a  judgment 
creditor,  not  having  taken  the  defendant  in  execution,  and  had 
proved,  the  proceedings  would  clearly  have  been  quite  regular.  Fur- 
ther, if  he  had  not  been  a  petitioning  creditor,  but  had  tsiken  the  de- 
fendant in  execution  and  another  creditor  had  sued  out  the  petition, 
the  proceedings  would,  I  think,  still  have  been  regular.  Such  a  judg- 
ment creditor  is  not  satisfied,  so  far  as  relates  to  bankruptcy  proceed- 
iogs.  By  sect  59  of  the  6  Geo.  4,  c.  16,  he  is  enabled  to  prove,  but 
not  ^  without  giving  a  sufficient  authority  in  writing  for  the  diachaige 
of  such  bankrupt"  This  was  a  legislative  enactment,  that  taking  a 
deMcHr  in  execution  should  be  no  satisfiaction  of  the  debt  ao  as  to 
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prevent  the  creditor  from  proving  in  bankruptcy,  and  that  discharging 
him  should  not  have  such  effect ;  for  the  discharging  is  made  a  condi- 
tion of  enabling  the  creditor  to  prove.  The  provision  as  to  creditors 
having  their  debtors  in  execution  is,  however,  bmitted  in  the  corre- 
sponding section  of  12  &  13  Vict  c  106,  viz.,  sect  182 ;  for  what  rea- 
son I  know  not ;  but  the  omission  can  at  most  have  the  effect  only 
of  leaving  such  creditors  in  the  situation  in  which  they  were  before 
6  Geo.  4,  c.  16 ;  and  that  is,  that  by  the  practice  of  the  court,  though 
not  by  express  law,  they  are  enabled  to  prove. 

The  case,  therefore,  is  reduced  to  the  question  as  to  the  plaintiff 
being  a  petitioning  creditor,  and  to  the  point  whether  I  can  treat  all 
the  proceedings  as  void  on  that  account  In  Cohen  v.  Ounnii^ham 
it  was  held,  that  a  plaintiff  who  had  taken  his  debtor  in  execution 
could  not  petition,  though  the*  Court  of*  Chancery,,  or  rather  the  lord 
chancellor  sitting  in  bankruptcy,  was  in  the  habit  of  allowing  such 
creditor  to  prove  under  a  commission  issued  on  the  petition  of  an- 
other person.  Probably  that  case  would  govern  and  be  decisive 
whenever  the  same  point  should  directly  arise ;  but  assuming  it  to  be 
so,  the  well-known  power  given  by  acts  of  Pariiament  subsequent  to 
that  case,  of  substituting  a  good  petitioning  creditor  in  lieu  of  one 
whose  debt  is  insufficient,  has  provided  a  remedy  for  such  mischance, 
and  renders  it  less  proper  for  a  court  of  law  to  hold  all  the  proceed- 
ings void,  especially  upon  motion.  As,  therefore,  no  steps  have  been 
taken  in  bankruptcy  to  supersede  the  proceedings,  but  they  have  been 
carried  on  altogether  as  being  good,  and  the  plaintiff  has  been 
allowed  to  prove,  I  cannot  hold  that  the  certificate  of  the  commis- 
sioner under  the  recent  act  is  void ;  consequently,  I  think  that  the 
capias  ad  satisfaciendum,  as  matters  now  stand,  is  regular.  A  point 
was  made  as  to  the  effect  of  sect  40  of  the  1  &  2  Vict  c  110,  under 
which  it  was  contended  that  the  Insolvent  Court  could  discharge  the 
insolvent  absolutely,  notwithstanding  the  proceedings  in  bankruptcy. 
Upon  considering  that  section  in  connection  with  the  rest  of  that  act, 
I  am  of  opinion  that  it  was  intended  to  keep  alive  the  proceedings  in 
the  Insolvent- Court  only  for  the  purpose  of  reaching  the  future  estate 
of  any  bankrupt  who  should  obtain  his  certificate ;  that  is,  any  estate 
acquired  by  him  after  such  certificate  through  the  means  of  the  war- 
rant of  attorney  directed  by  the  act,  and  that  it  has  no  opemtion 
where  the  bankrupt,  as  here,  does  not  obtain  his  certificate.  I  also 
think  that  the  recent  act,  12  &  13  Vict  c.  106,  transfers  all  questions 
as  to  the  bankrupt's  discharge  to  the  Bankruptcy  Court  This  rule 
must,  therefore,  be  discharged,  but  without  costs. 

Rule  discharged  accordingli/. 
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Hilary  Term,  Janiury  i4, 1851. 

Scire  Facioi-^  Pleading '^-yjovnl^ttock  Company — 7  Sf  8  VicL  c  110, 
s.  66, 68  —  Debt  due  from  Company  —  Ececulion  against  individual 
Shareholder. 

Set.  fa.  against  a  member  of  a  company  completely  regiBtered  nnder  the  Joint-etock 
Companiea  Act,  7  &  8  Vict.  c.  HO,  to  obtain  satisfaction  of  a  lodgment  and  execution 
against  the  company,  the  plaintiff  baring  failed  to  obtain  satisfaction  of  the  said  judg- 
ment, by  execation  against  the  property  and  effects  of  the  company.  Plea — First,  that 
dae  diligence  had  not  been  used  to  obtain  satisfaction  by  execation  against  the  effiocts  of 
the  company,  conclading  with  a  verification. 

Seomdlpy  that  no  rale  or  order  of  the  conrt  or  a  jadge  had  been  obtained  for  leave  to  issue 
the  set. /2l  Beplicadon  to  the  first  plea,  that  doe  diligence  was  used  to  obtain  satis- 
fiiction  by  execation  against  the  property  of  the  company,  conclading  to  the  country :  — 

Beldj  open  demurrer,  that  the  68th  section  of  the  7  &  8  Vict  c.  110,  was  cumulattve  only, 
and  did  not  preclude  the  plaintiff  from  proceeding  by  set.  fa^  to  obtain  satisfisetioa  or 
his  judgment  from  the  defendant,  under  the  66th  section :  — 

AU,  also,  as  to  the  pleadings,  first,  that  the  second  plea  was  bad  *,  secondly,  that  the  repli> 
cation  was  sufficient,  and  properly  concluded  to  tte  country. 

Sgibb  Facias.  The  declaration  set  out  the  writ,  which  recited  that 
a  judgment  had  been  recovered  by  the  plaintiff  against  the  Universal 
Salvage  Company,  then  and  still  being  a  company  completely  regis- 
tered and  incorporated  under  the  7  &  8  Vict  c  110,  for  1206/.  5*. 
debt  and  damsiges,  and  that  such  judgment  had  been  entered  upon 
the  1st  of  February,  1848.  That  although  due  diligence  had  been 
uied  by  the  plaintiffs  to  obtain  satisfaction  of  the  said  judgment  by 
execution  against  the  property  and  effects  of  the  said  company,  yet 
ihe  Sfiid  plaintiffs  had  not  obtained  and  could  not  obtain  satittfaction 
of  the  said  judgment,  by  execution  against  the  property  and  effects 
of  the  said  company  or  otherwise,  and  that  execution  of  the  said  debt 
and  damages  remained  to  be  made  to  the  plaintiffs,  and  that  the  pres- 
ent defendant,  C.  Lund,  was  then  a  shareholder  of  the  said  company. 
The  writ  then,  in  the  usual  form,  directed  the  sheriff  to  require  the 
said  C.  Lund  to  show  cause,  if  any,  why  the  plaintiffs  should  not 
have  execution  against  him  for  the  said  debt  and  damages,  together 
with  interest  upon  the  same  from  the  said  1st  of  February,  1848. 
The  declaration  further  stated  the  return  by  the  sheriff  to  the  effect 
that  the  said  C.  Lund  had  been  required,  &c.,  as  by  the  said  writ  was 
commanded,  and  that  thereupon  the  plaintiffs  prayed  that  execution 
might  be  adjudged  to  them  for  the  said  debt  and  damages  and  inter- 
est, according  to  the  force,  form,  and  effect  of  the  said  judgment  and 
the  statute  in  that  case  made  and  provided. 

Pleas  —  First,  that  due  diligence  had  not  been  used  by  the  plaintiff 
to  obtain  satisfaction  of  the  said  judgment,  by  execution  against  the 
property  and  effects  of  the  said  company.     Verification. 

Second,  that  the  plaintiffs  ought  not  to  have  execution,  because  the 

1  20  Law  J.  Rep.  (n.  s.)  a  B.  190. 
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writ  of  scL  fa.  "  was  not  sued  forth,  or  issued  by,  or  in  pursuance  of 
the  leave,  rule,  or  order  of  the  court  of  our  lady  the  queen,  &c^  or  of 
any  judge  of  the  said  court  given  or  made  in  that  behalf,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  or  in  any 
manner  howsoever,  but  was  issued  and  sued  forth  without  any  such 
leave,  rule,  or  order,  and  there  never  was  any  such  leave  or  oider  for 
the  issuing  or  suing  forth  the  same,  and  this  the  defendant  is  ready 
to  verify,  wherefore,"  &c. 

Replication  to  the  first  plea,  that  due  diligence  was  used  by  the 
plaintiffs,  before  the  issuing  of  the  scL  fc^  to  obtain  satisfaction  of 
the  said  judgment  by  execution  against  the  property  and  effects  of 
the  said  company ;  concluding  to  the  country. 

Demurrer  to  the  second  plea,  on  the  ground  that  no  leave,  rule,  or 
order  of  the  court  or  of  any  judge  was  necessary  previously  to  the 
issuing  and  suing  forth  of  the  scL  fa.y  or  if  it  were,  the  want  thereof 
could  not  be  pleaded  as  a  defence  to  bar  the  plaintiffs  from  having 
execution  on  the  said  judgment    Joinder  therein. 

Demurrer  to  the  replication,  on  the  ground  that  it  ought  to  have 
alleged  what  sort  of  writ  of  execution  had  issued  against  the  property 
and  effects  of  the  company,  or  that  the  company  had  no  property  or 
effects  against  which  execution  could  issue,  so  that  the  existence  of 
the  executioa  might  have  been  raised  as  an  issue  for  the  court,  and 
that  it  ought  to  have  shown  what  dllligence  the  plaintiff  had  used, 
and  how,  and  ought  to  have  concluded  with  a  verification.  Joinder 
therein. 

The  defendant  edso  objected  that  the  scLfa.  was  bad  in  law. 

Bramwelly  for  the  plaintifis.  One  objection  to  be  taken  to  the  writ 
itself  is,  that  the  only  mode  of  proceeding  in  a  case  like  this,  is  that 
pointed  out  in  the  68th  section  of  the  7  &  8  Vict.  c.  110.  But  there 
is  nothing  inconsistent  in  having  the  common  law  proceeding  by  sci. 
fa.,  in  addition  to  the  summary  proceeding  upon  motion  or  summons 
given  by  that  section.  A  sci.  fa.  may  not  be  necessary,  but  it  is  not, 
therefore,  wrong. 

[Lord  Campbell,  C.  J.  The  act  may  be  considered  as  not  intro^ 
ducinfi[  a  single  new  mode  of  proceeding.] 

It  apes  not  The  proceeding  by  sci.  fa.  is  tacitly  contained  in  the 
66th  section.  Then  sect.  68,  which  points  out  a  particular  mode  of 
obtaining  the  execution  given  by  the  66th  section,  is  not  prohibitory, 
but  cumulative  merely.  If  the  objections  taken  were  to  prevail,  no 
sci.  fa.  could  now,  in  a  case  like  this,  issue  on  a  judgment  twenty 
years  old. 

[Patteson,  3.  The  proceeding  by  5a.  fa.  deprives  the  party  of  the 
benefit  of  the  notice  required  by  the  proviso  to  the  68th  section.] 

That  notice  is  strictly  confined  to  the  proceeding  by  motion,  and 
cannot,  therefore,  make  any  difference. 

Willes,  contm.  This  is  not  like  the  case  of  reviving  a  judgment 
against  the  same  person.  The  act  provides  for  a  remedy  by  exccu- 
t£n,  which  does  not  exist  in  the  case  of  ordinary  corporations,  and 
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the  queetioQ  is,  whether,  upon  a  judgment  obtained  against  the  com- 
pany^,  a  sci.  fa.  can  be  applied  for  against  a  member.  If  the  66th 
-section  had  stood  alone,  a  sci.  fa.  woiud  have  been  the  proper  remedy 
as  in  cases  under  the  Banking  Act,  the  7  Greo.  4,  c.  46,  s.  13.  But  the 
68th  section,  which  is  to  be  taken  with  the  66th,  silences  the  implication 
in  that  respect  otherwise  derivable  from  the  66th,  and  points  out  the 
only  mode  of  proceeding.  It  would  be  a  serious  inconvenience  to 
allow  of  a  proceeding  by  scu  fa.^  which  may  issue  without  the  leave 
of  the  court,  as  expressly  required  for  the  proceeding  under  the  68th 
section.  Then,  as  to  the  replication,  it  is  bad  for  uncertainty.  ^  Due 
diligence  "  must  be  shown,  and  it  should  have  been  shown  what  sort 
of  execution  and  dilligence  had  been  used  to  obtain  satisfaction  of 
the  judgment  from  the  property  of  the  .company.  The  instance  of  an 
action  upon  a  recognizance  of  bail  is  most  like  this.  To  the  plea 
ailing  that  no  ca.  sa.  had  been  dulv  prosecuted  upon  the  judgment, 
the  replication  sets  out  the  ca.  sa.  3  Uhit  on  Plead.  211,  461.  Sev- 
eral issues  might  be  rabed  upon  the  question  of  due  diUigenoe,  and 
uncertainty  in  that  respect  is  objectionable.  Com.  Dig.  "  Pleader," 
C,22. 

Bramwellj  in  reply.  The  allegation  of  due  diligence  in  the  dec- 
laration was  traversable.  Here  it  is  traversed,  but  with«a  wrong  con- 
clusion, and  the  plaintiff  might  have  demurred  specially.  The  repli- 
cation could  not  properly  be  otherwise  than  in  its  present  form.  As 
to  the  main  point,  it  would  be  strange  if  a  party  might  be  brought 
before  the  court  by  summons  or  rule,  but  not  by  a  sci.  fa.^  under  which 
the  question  of  liability  could  be  more  fully  and  eifec^ally  argued. 
There  are  no  negative  words  in  the  78th  section,  and  a  mere  permis- 
sive enactment  cannot  take  away  a  \^nit  which  a  party  before  had  as 
of  right 

Lord  Campbell,  C.  J.  Thcr  plaintiff  is  entitled  to  our  judgment 
First,  as  to  whether  it  is  competent  for  the  plaintiff  to  have  a  writ 
of  sci.  fa.  Looking  to  the  66tb  section  alone,  there  is  no  doubt  what- 
ever upon  the  point,  because  that  section  impliedly  gives  such  remedy 
against  a  shareholder,  upon  the  condition  of  due  diligence  having  been 
used  to  obtain  satisfaction  against  the  property  and  effects  of  the  com- 
pany. But  then  arises  the  question,  whether  the  scu  fa.  is  taken  away 
by  the  68th  section.  It  seems  to  me  that  section  is  cumulative,  and 
merely  provides  for  certain  conditions  to  be  attached  to  the  suramaiy 
remedy  which  it  points  out,  and  which  may  be  very  useful  in  some 
cases.  I  see  no  hardship  to  the  defendant  in  allowing  the  sci.  fa^  be- 
cause, if  no  due  diligence  had  been  used,  that  would  be  a  good  answer 
to  it,  as  would  be  any  other  substantial  defence  that  might  be  brought 
forward.  As  to  the  sufficiencv  of  the  pleas,  the  second  plea  has  b^n 
abandoned,  and  it  is  quite  clear  that  it  could  not  be  sustained.  It 
sets  up  no  more  than  at  most  would  amount  to  a  mere  irregularity. 
Then,  as  to  the  first  plea,  it  would  have  been  idle  for  the  replication 
to  conclude  in  any  other  way  than  to  the  country.  If  the  objection 
were  valid,  it  would  have  been  necessary  to  state  not  only  the  writ  of 
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execntion  against  tiie  company^  but  also  all  that  bad  been  done  under 
it,  and  that  the  rales  of  pleading  do  not  require. 

Patteson,  J.  Under  the  66th  section  it  is  quite  clear  that  a  scufci. 
is  necessary ;  and  the  only  question  is,  whether  the  68th  section  is 
cumulative  or  prohibitory.  It  is  not  prohibitory  in  terms,  nor,  as  I 
think,  in  its  construction,  but  cumulative  only.  As  to  the  issue  raised 
by  the  replication,  of  whether  or  not  due  diligence  had  been  used,  that 
is  a  question  of  fact,  involving  many  circumstances,  and  it  would  be 
very  inconvenient  to  require  them  to  be  fully  stated  upon  the  record. 
These  circumstances  are  evidence  to  show  due  diligence  or  want  of 
it,  and  the  replication  properly  concludes  to  the  country. 

Coleridge,  J.  I  thought  differently  at  first,  from  the  opinion  Just 
expressed,  but  in  that  opinion  I  now  concur.  The  words  of  the  oSth 
section  are  merely  permissive,  and  not  prohibitory ;  and  although  a 
good  deal  may  be  urged  both  ways  as  to  the  intention  of  the  legisla- 
ture, the  only  safe  rule  is  to  abide  by  the  words  used,  and,  as  the 
legislature  has  not  in  terms  taken  away  the  8ci.fa.y  to  hold  the  proper 
constraction  to  be  that  the  68th  section  is  cumulative,  and  the  plain- 
tiff therefore  entitled  to  proceed  by  scufa. 

Judgment  for  the  plaintiff. 


Ellison  v.  Ackroyd.^ 
Bail  Court,  Michaelmas  Term,  November  25, 1850. 

Arbitration — Umpirage  —  No  Award  by  Arbitrators — Charges  of 
Arbitrators —  Costs  of  Umpirage. 

Bj  an  agreement  of  reference  matters  were  referred  to  two  arbitrators,  and  if  thej  fiiiled  to 
make  an  award  within  a  limited  time,  to  an  umpire.  The  costs  of  the  reference  and  award 
and  umpirage  were  to  be  in  the  discretion  of  the  arbitrators  and  umpire  respectively.  The 
parties  agreed  that  the  umpire  should  sit  with  the  arbitrators,  so  that,  if  they  did  not  make 
an  award,  it  would  not  be  necessary  for  him  to  rehear  the  evidence.  The  arbitraton  did 
not  conclude  the  reference  within  toe  time  limited.  The  parties  then  further  agreed,  that 
the  arbitrators  should  sit  with  tho  umpire,  and  assist  him  in  taking  the  evidence,  which 
they  did.  The  award  ordered  tho  losing  party  to  pay  to  the  other  the  costs  "  the  said  iiiii- 
pirage  and  of  this  my  award,"  and  that  each  party  should  **  pay  their  own  costs  of  the 
reference  other  than  the  costs  of  my  said  umpirage  and  of  this  my  award."  The  umpire 
included  the  charges  of  the  two  arbitrators  in  his  costs  of  umpirage  and  award,  and  the 
same  were  paid  by  the  successful  party  on  taking  up  the  award :  — 

E^d,  that  the  charges  of  the  arbitrators  wore  costs  of  the  umpirage,  and  not  costs  of  the 
reference ;  and  that  the  successful  party  was  entitled  to  have  such  amount  as  was  duly 
chai^ged  by  the  arbitrators,  and  paid  by  him  on  taking  up  the  award,  allowed  on  the  tax- 
ation of  costs,  and  to  have  the  same  repaid  to  him  by  his  opponent 

This  was  a  motion  to  review  the  master's  taxation  with  respect  to 
the  costs  of  a  reference  and  award.  * 
The  affidavits  disclosed  the  followed  facts :  An  agreement  of  refer-  ' 

1  90  Law  J.  Rep.  (ir.  s.)  Q.  B.  193. 
VOL.  in.  38  ^  , 
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etioe  \ra8  entered  into,  dated  the  6th  ot  Aognst,  1840,  between  F.  B. 
Ellison  and  G.  EUbon,  and  W.  Ackroyd  and  T.  AdLroyd.  it  veoited 
that  disputes  had  arisen  respecting  trespasses,  alleged  to  have  been  com* 
tnitted  by  the  parties,  to  certain  collieries,  of  which  they  were  roBpeo- 
lively  the  owners,  and  then  referred  the  disputes  to  J.  A*  and  W.  W,, 
and  proceeded,  ^  and  in  case  the  said  arbitrators  do  not  make  thur 
award  within  the  time  hereinafter  mentioned,  then  to  the  umpirage 
of  such  person  as  the  arbitrators  shall  indifferentiy  choose  for  umpire.* 
It  proviaed  further,  that  ^  the  costs  of  these  presents,  and  o£  the  refer- 
ence and  award  and  umpirage,"  &a,  ^  shall  be  in  the  discretion  of  tlie 
said  arbitrators  and  umpire  respectively,  who  shall  durect  and  award 
by  and  to  whom  and  in  what  manner  the  same  shcdl  be  paid."  The 
agreement  limited  a  time  within  which  the  arbitrators  were  to  make 
their  award.  The  arbitrators  duly  appointed  J.  W.  as  umpire.  It 
was  arranged  between  the  parties,  before  entering  upon  the  referenoei 
that  the  umpire  should  sit  ^dth  the  arbitrators  to  hear  the  evidence. 
The  umpire  accordingly  sat  during  the  whole  inquiry  with  the  arbi- 
tnttors.  The  arbitrators  did  not  agree  in  an  award  within  the  time 
|Mresoribed  for  them,  and  the  duty  of  making  it  devolved  upon  the 
empire.  It  was  then  further  agreed  between  the  parties  to  the  ie£ar« 
ence,  that  the  arbitrators  should  continue  to  sit  with  the  umpire,  aad 
assi^  him  in  taking  the  evidence,  as  they  were  persons  of  skill  and 
experience  in  matters  connected  with  collieries.  The  arbitratore  ac- 
cordingly sat  with  the  umpire  during  the  rest  of  the  inquiry,  but  they 
acted  as  the  agents  of  the  respective  parties  rather  than  as  judges. 
The  umpire  awarded  that  the  Ackroyds  were  guilty  of  certain  tares- 
passes  ;  that  the  Ellisons  were  not  guilty,  and  that  the  Ackroyds  were 
to  pay  7S0L  damages  to  the  Ellisons.  The  award  as  to  costs  was  as 
follows :  "  That  the  costs  of  the  said  in  part  recited  agreement  of  the  6th 
<if  August,  1849,  and  also  of  the  said  umpirage  and  of  this  my  award, 
jsuch  costs  to  be  taxed  by  the  proper  officer  in  that  behalf,  if  the  said 
T.  A.  and  W.  A.  choose  to  tax  the  same,)  shall  be  paid  by  the  said 
W.  A.  and  T.  A."  to  the  said  F.  B.  E.  and  G.  E. ;  "  and  that  each 
of  them,  the  said  F.  B.  E.  and  G.  E.,  or  W.  A.  and  T.  A.,  shall  pay 
their  own  costs  of  the  reference  other  than  the  costs  of  my  said  um- 
l^irage  and  of  this  my  award." 

On  the  Ist  of  April,  1850,  the  umpire's  attorney  wrote  to  Messrs. 
Ellison,  sayinfi"  that  the  umpire  had  made  his  award,  and  that  it  was 
ready  to  be  ddivered  to  the  parties  "  on  payment  of  the  costs  of  .um- 
pirage and  award,  amounting  to  the  sum  of  370L  1$^  the  particncdars 
of  which  are  as  follows:  Mr.  W.  W.'s"  (the  arbitrator  appointed  by  the 
Ackroyds)  "bill,  102^  I85. 6rf. ;  Mr.  J.  A.'s"  (the  arbitrator  appointed 
by  the  Ellisons)  «bill,  107/.  2s,;  Mr.  J.  W.'s"  (the  umpire)  «  bill,  132i 
Zs. ;  our  charges  and  counsel's  fees,  28/.  3^.  6<i ;  total,  370Z.  7^."  The 
Ellisons  on  the  same  day  took  up  the  award,  and  paid  the  370i  Is. 
On  the  5th  day  of  April  the  umpire's  attorney  handed  over  to  the 
arbitrators  the  amounts  of  their  respective  l^ls.  The  Effiaons,  on  the 
taxation  of  costs,  claimed  to  be  allowed  all  the  370/.  7^.,  ^  as  costs  of 
tlie  umpirage  and  award." 

On  the  other  side,  it  was  contended,  that  the  sums  paid  to  the  two 
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avbilrators  could  not  be  allowed,  as  they  were  costs  of  the  refere'nee 
iRrhich  each  party  had  to  bear,  and  not  of  the  award  or  umpirage. 
The  master  being  of  that  opinion,  refused  to  allow  any  portion  of  the 
arbitrators'  charges.  The  umpire  made  an  affidavit,  stating  that  fce 
intended  to  indiid6  the  art)itrators'  charges  in  the  costs  of  the  um- 
pirage, which  were  to  be  borne  by  the  Ackroyds. 

Bigk  HUl  now  showed  cause.  The  master  was  perfectly  right  in 
bis  taxation  of  costs.  The  charges  of  the  arbitrators  ought  not  to  have 
been  allowed. 

[PaUeson^  J.  Do  you  say  that  if  two  arbitrators  disagree  and  make 
no  awaidy  they  are  not  to  be  paid  any  thing?] 

It  IS  submitted  they  are  not.  If  they  make  no  award,  it  is 
tiieir  own  fault  If  a  special  jury  is  discharged  without  coming  to  a 
vefdiet,  the  members  of  it  are  paid  nothing.  Here  the  arbitrators 
acted  as  advocates.  Their  remedy  is  against  the  parties  who  em- 
ployed them  respectively.  The  umpire  was  under  no  (^ligation  to 
pay  them  any  thing.  Even  if  arbitrators  are  ordinarily  entitled  to 
TOmunemtion,  the  court  might  well  hold  that  these  arbitrators  are  not 
BO  entitled,  as  they  changed  their  characters  into  those  of  advocates^ 
Their  charades  are  eosts  of  the  reference,  if  they  fall  under  the  head  of 
costs  at  alL  In  Coombs  v.  Femley,  4  Exch.  Rep.  839,  where  th€ir 
question  was  as  to  the  exorbitant  claims  of  the  arbitrators,  the  point 
was  not  raised  as  to  whether  the  arbitrators  were  entitled  to  costd  at- 
alL  The  arbitrators'  charges  are  not  costs  of  the  umpirage  or  of  the 
arWavd. 

Aiherton^  in  support  of  the  rule.  The  master  was  wrong  m  J^ 
aflowing  the  ehaiges  for  the  arbitrators.  These  charges  are  property 
OOTts  of  the  umpirage,  or  costs  of  the  award.  The  award  intends  to 
(Mspoee  of  all  oosts,  both  of  reference,  umpirage,  and  award.  It  sayy 
the  parties  are  to  bear  their  own  costs  of  the  reference.  That  mi^ 
mean  the  sums  paid  by  each  out  of  his  own  pocket*  The  court  will 
put  such  a  construction  upon  the  expression,  "costs  of  umpiragt 
and  award,"  as  will  make  it  cover  all  costs  other  than  those  of  the 
reference  as  above  defined.  The  costs  of  the  arbitrators  were  expenses 
eoinmon  to  both  parties,  not  peculiar  to  each  party  as  ordinary  costs 
of  reference.  The  umpire  intended  to  include  the  arbitrators'  charged 
as'costs  of  the  umpirage.  A  portion  c^  these  costs  clearly  fall  within* 
the  expression  «  costs  of  the  umpirage."  For  when,  after  the  time  for 
making  their  award  had  elapsed,  the  arbitrators  at  the  request  of  .the 
parties  sat  with  the  umpire  to  assist  him,  they  were  entitled  to  recom- 
pense for  such  services,  and  as  those  services  conduced  to  the  making 
of  the  umpirage,  the  expenses  of  the  arbitrators  in  respect  of  them  are 
reasonably  costs  of  the  umpirage. 

Pattbson,  J.  It  was  agreed  in  this  case  hf  the  parties,  before 
entering  upon  the  reference,  that  the  umpire  should  sit  with  the  two 
arbitrators,  so  that,  in  case  of  their  differing  in  opinion,  he  mi^ht  make 
bis  award  without  having  to  hear  the  evidence  over  agam.    The 
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arbitrators  did  not  conclude  the  reference  within  the  time  limited  for 
their  making  an  award,  and  the  matter  consequently  devolved  upon  the 
umpire.  It  was  then  further  agreed  by  the  parties  to  the  reference  that 
Ihe  arbitrators  should  continue  to  sit  with  the  umpire,  and  act  as  his 
assessors,  until  he  had  finished  the  case,  for  they  were  men  of  more 
science  than  the  umpire,  and  were  able  to  assist  him  in  the  exam* 
ination  of  scientific  witnesses.  It  appears,  however,  that  the  two  arbi- 
trators acted  (as  is  almost  always  the  case  under  such  circumstances 
with  lay  arbitrators)  as  the  advocates  of  the  parties  who  respectively 
had  appointed  them.  After  making  his  award,  the  umpire  gave 
notice  that  it  might  be  taken  up  "  on  payment  of  the  costs  of  um-' 
pirage  and  award,''  and  he  specified  what  those  costs  were,  not  only 
their  total  amount,  but  how  he  made  up  that  amount,  and  he  showed 
that  he  included  in  them  the  charges  of  the  two  arbitrators.  The 
money  was  paid,  and  the  award  taken  up  by  the  Messrs.  Ellison,  and 
it  then  appeared  that  the  umpire  had  directed  that  Messrs.  Ackioyd 
should  pay  the  costs  of  the  umpirage  and  award,  and  that  each  party 
should  bear  h'ls  own  costs  of  the  reference.  When  the  costs  came  to 
be  taxed,  the  master  disallowed  the  charges  for  the  attendance  of  the 
arbitrators,  being  of  opinion  that  they  were  not  costs  of  the  umpirage 
but  of  the  reference,  which,  by  the  terms  of  the  award,  each  party 
was  to  bear  for  himself.  This  decision  of  the  master  seems  to  me  to 
be  erroneous.  The  arbitrators'  charges  cannot,  I  think,  in  this  case 
be  considered  as  costs  of  the  reference,  for  the  award  says  each  party 
**  shall  pay  their  own  costs  of  the  reference  other  than  the  costs  of  my 
said  umpirage  and  award."  These  costs  cannot  properly  be  said  to 
fall  under  the  term  "  their  ovm  costs  of  the  reference,"  for  by  that  ex- 
pression the  umpire  must  have  meant  that  those  sums  which  each 
party  had  laid  out  for  himself  should  be  borne  by  him  as  his  burden. 
The  question  then  is,  whether  the  charges  of  the  two  arbitrators  can 
be  considered  as  costs  of  the  umpirage.  It  is  clear  that  the  umpire 
intended  to  include  them  under  that  description,  for  they  were  speci- 
fied by  him  as  part  of  the  costs  of  the  umpirage,  to  be  paid  on  taking 
up  the  award.  I  think,  therefore,  that  under  all  the  circumstances 
of  the  case,  they  may  fairly  be  considered  as  costs  of  the  umpirage, 
which,  by  the  terms  of  the  award,  the  Messrs.  Ackroyd  are  bound  to 
pay.  The  rule,  therefore,  must  be  absolute,  and  the  master  must  re- 
view his  taxation,  and  allow  costs  in  respect  of  the  arbitrators ;  though 
he  is  not  bound  to  allow  the  precise  sums  charged 

Rule  ^sobUe. 
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Deere  v.  Kirkhousb.^ 
Bail  Courts  Michaelmaa  Term,  November  25,  1850. 

Arbitration  —  Costs  of  Reference  Costs  in  the  Cause  —  Application  ta 
deduct  Defendants  Costs  —  Sum  recovered  in  the  Action  —  Recital 
of  Date  of  Writ  of  Summons  in  the  hsue. 

Where  a  yerdiot  is  takaa  sobject  to  a  reference  of  the  action  to  an  arbitrator,  who  is  to  cer- 
tify for  whom  and  for  what  amount  the  verdict  shall  be  entered,  and  the  co8t8  of  the  cause 
and  reference  are  to  abide  the  event  the  costs  of  the  reference  are  costs  in  the  cause,  and' 
follow  the  legal  event  of  the  verdict. 

Jkgreeiag  lo  soch  a  refbrence  at  nisi  pritts  does  not  preclude  a  defendant  from  applying  for 
Qosta  aoder  the  12  ib  18  Vid  c  166,  s.  86. 

II  tvch  an  application  be  successful,  the  defendant's  costs  are  to  be  deducted  from  tho 
amount,  excluaive  of  ootits  recovered  bj  the  plaintiff. 

Itattficientfy  appears  diat  the  action  was  commenced  subsequent  to  the  passing  of  the  12^ 
^  18  Vict.  c.  106,  if  the  affidavit  of  the  defendant  recite  the  issue  delivered  by  the 
plaintiff,  and  that  issue  show  that  the  action  was  commenced  subsequent  to  the  passing 
of  the  act 

A  RULE  msi  bad  been  obtained,  calling  upon  the  plaintifT  to  show 
cause  wh j  the  defendant  should  not  be  allowed  his  costs  of  suit,  to 
be  taxed  by  one  of  tho  masters,  and  why  the  plaintiff  should  not  pay 
the  same,  after  deducting  the  sum  of  7/.  recovered  in  the  action,  or 
Mrfay,  in  default  thereof,  the  defendant  should  not  be  at  liberty  to  issue 
execution  for  the  same,  after  deducting  such  sum  as  aforesaid,  pursu- 
ant to  the  Stat  12  &  13  Vict  c.  106,  s.  86. 

The  affidavits  disclosed  the  following  facts  :  The  defendant  was  a 
railway  contractor,  and  had  employed  the  plaintiff  to  do  some  carting 
woric  on  the  line.  The  plaintiff,  on  the  20th  of  March,  1850,  filed  an 
affidavit  before  the  bankruptcy  commissioner  of  the  Bristol  District 
Court,  under  the  stat  12  &  13  Vict  c.  106,  s.  78,  stating  that  the 
defendant  was  indebted  to  the  plaintiff  on  a  balance  of  accounts  in 
126/.  6i.  lid  The  defendant  denied  the  amount  due,  and  entered 
into  a  bond,  with  sureties,  under  sect  80  of  the  same  statute,  to  pay 
soeti  amount  as  the  plaintiff  might  recover  in  an  action.  The  present 
action,  debt  for  work  and  labor  and  materials,  and  for  goods  sold  and 
delivered,  was  commenced.  The  defendant  paid  17/.  17^.  5d,  into 
court,  and  pleaded  nunquam  indebitatus  and  a  set-off  to  the  residue. 
The  cause  was  referred  at  the  trial.  The  order  of  nisi  prius  was  as 
foUows :  ^^  It  is  ordered  by  the  court,  by  and  with  the  consent  of  the 
parties,  their  counsel  and  attorneys,  that  the  jury  find  a  verdict  for  the 
plaintiff,  debt,  385/.  6*.  9d.,  damages,  I5.,  costs,  405.,  subject  to  the  cer- 
tificate hereinafter  mentioned,  and  that  it  be  referred  to  the  arbitra- 
ment, final  end,  and  determination  of  W.  M,  Esq.,  barrister  at  law, 
to  settle  all  matters  in  difference  in  the  said  cause  between  the  said 
parties,  and  that  the  said  arbitrator  shall  certify  in  writing  for  whom^ 
and  for  what  amount,  if  any,  the  said  verdict  shall  be  entered,^  &a 
^  And  it  is  ordered,  that  the  costs  of  the  said  cause,  and  also  the 
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costs  of  this  reference,  do  abide  the  event  of  the  said  certificate  to  be 
taxed  by  the  proper  officer." 

The  arbitrator  made  a  certificate,  that^  over  and  above  the  sum  pud 
into  court,  the  defendant  was  indebted  to  the  plaintifi"  in  8Z.,  and  that 
the  defendant  had  a  set-oft'  of  1/^  and  ordered  the  verdict  to  be  re- 
duced to  7/. 

*  It  was  not  stated  in  the  affidavits  on  what  day  the  action  com- 
menced, except  that  to  one  of  them  the  issue  delivered  by  the  plain- 
tift'  was  annexed,  and  in  the  issue  the  date  of  the  writ  of  summons 
was  stated  to  be  the  9th  of  February,  1850. 

Gray  showed  cause.  First,  it  does  not  appear  that  this  action  was 
not  commenced  before  the  1st  of  August,  1860,  on  which  day  the  act 
of  Parliament,  12  &c  13  Vict.  c.  106,  under  which  the  application  is 
made,  was  passed.  It  is  true  that  the  affidavit  sets  out  the  issue, 
which  states  the  date  of  the  writ  That,  however,  is  not  equivalent 
to  a  positive  allegation  of  the  fact  Secondly,  the  reference  of  the 
cause  at  nisi  prius  bv  agreement  of  the  parties  precludes  the  defend- 
ant from  making  this  application.  It  was  agreed  by  the  order  of 
reference  that  the  costs  of  the  cause  and  reference  should  abide  the 
event  of  the  arbitrator's  decision,  and  that  was  made  in  favor  of  the 
plaintifi*.  Therefore,  by  the  statute  of  Gloucester,  the  plaintiff,  having 
recovered  damages,  is  entitled  to  his  costs.  The  case  of  (xrijgUhs  v. 
Uwmasy  15  Law  J.  Rep.  (n.  s.)  Q.  6.-336,  on  a  similar  enactment  in 
43  Geo.  3,  c.  46,  s.  3,  is  in  point  to  show  that  the  reference  to  arbitra- 
tion precludes  the  defendant  from  making  this  application.  The 
defendant  is  put  in  a  very  difterent  position  by  the  reference  than  he 
would  have  been  had  the  case  been  decided  by  the  jury.  The  defend- 
ant cannot  be  entitled  to  deprive  the  plaintifi*  of  the  costs  of  the  ref- 
erence, whatever  he  may  be  with  respect  to  the  costs  of  the  cause. 
The  costs  of  the  reference  cannot  be  separated  from  the  coets  of  the 
cause.  It  is  submitted  that  the  facts  show  that  the  plaintiflf  bad  a 
reasonable  and  probable  cause  for  making  the  affidavit  as  to  the 
amount  of  his  debt  The  expression  in  stat  12  &  13  Vict  c.  106,  s. 
86,  "  sum  received  in  the  action,"  means  the  damages  and  costs,  not 
the  damages  onl^ ;  therefore  the  defendant,  if  at  all  entitled,  is  not 
entitled  to  set  oft  his  costs  against  the  damages  only,  but  they  must 
be  deducted  from  the  amount  of  damages  and  costs. 

Ltish,  in  support  of  the  rule.  It  is  sufficiently  apparent  that  the 
action  was  brought  after  the  passing  of  the  act  of  Parliament  The 
affidavit  sets  forth  the  issue,  which  states  the  date  of  the  writ  The 
issue  is  made  up  by  the  plaintift*;  therefore  as  against  him  it  most  he 
taken  to  be  correct  The  record  itself  is  before  the  court,  and  may 
bis  inspected  by  the  court  Secondly,  the  agreement  of  reference 
does  not  affect  the  defendant's  right  to  make  this  application  under 
the  statute.  The  costs  of  the  cause  and  reference  are  to  abide  the 
legal  event  of  the  award.  That  means  that  the  same  legal  conse- 
quences shall  follow  the  event  of  the  award  as  would  have  foUowed 
the  event  of  the  verdict     The  43  Greo.  3,  c  46,  which  by  sect  3  pro- 
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vides,  that  if  the  plaintiff  does  not  recover  the  sura  for  which  he  bad 
arrested  the  defendant,  and  if  the  arrest  were  made  without  reasona- 
ble or  probable  cause,  the  defendant  shall  be  entitled  to  costs,  is  very 
analogous  to  the  provision  of  the  statute  upon  which  this  application 
is  founded.  Summers  v.  Formbyy  1  B.  &  C.  100 ;  s.  c.  1  Law  J.  Rep. 
K.  B.  34 ;  Summers  v.  Grosvenor^  2  Or.  &  M.  341 ;  s.  c.  3  Law  J. 
Rep.  (n.  s.)  Exch.  61 ;  and  Jones  v.  Jehu,  5  Dowl.  P.  C.  130,  show 
conclusively  that  the  right  to  apply  under  that  statute  is  not  taken 
away  bv  a  reference  to  arbitration  when  the  costs  are  to  abide  the 
event  of  the  award.  A  series  of  cases  to  the  same  eflfect  are  collected 
in  Russell  on  Arbitrators,  p.  386.  They  also  show  that  by  the  sum 
recovered  the  debt  or  damages  only  are  meant,  and  not  the  damages 
and  costs.  No  diflSculty  is  occasioned  with  respect  to  the  costs  of 
the  reference ;  for  under  such  a  reference  as  this,  the  costs  of  the  ref- 
erence are  costs  in  the  cause.  Tregonin^  v.  Attenboroiigh^  7  Bing, 
733.  Taylor  v.  Lady  Gordon^  9  Ibid.  570.  Russell  on  Arbitrators, 
p.  370.  The  facts  of  the  case  did  not  afford  the  plaintiff  any  reason- 
able or  probable  ground  for  making  an  affidavit  of  debt  to  so  large 
an  amount. 

Patteson,  J.  With  respect  to  the  first  objection,  that  it  did  not 
appear  that  the  action  was  brought  after  this  act  came  into  operation, 
it  appears  that  the  issue  in  the  action  was  appended  to  one  of  the 
affidavits.  It  is  necessary  that  the  issue  should  state  the  date  of  the 
writ  As  this  is  made  up  by  the  plaintiff  himself,  and  states  that  the 
action  was  commenced  subsequently  to  the  act  passing,  I  think  that, 
as  against  him,  it  sufficiently  appears  that  the  present  action  comes 
within  this  act  of  Parliament  Secondly,  it  is  said  that  the  effect  of 
the  reference  at  nisi  prius  is  to  preclude  the  defendant  from  making 
this  application.  The  authorities  show  that  when  a  verdict  is  taken 
at  nisi  prius^  subject  to  a  reference  of  the  cause  to  an  arbitrator,  who 
is  to  certify  the  amount  for  which  the  verdict  is  to  be  entered,  the 
costs  of  the  reference  are  costs  in  the  cause.  That  being  so,  it  is 
evident  that  the  costs  of  the  reference  in  this  case  must  go  along 
with  the  other  costs  of  the  cause,  and  the  costs  of  the  cause  are  to 
abide  the  event,  that  is,  the  legal  event,  of  the  action.  This  objection, 
therefore,  cannot  prevail.  It  is  then  said,  that  if  the  application  suc- 
ceed the  costs  are  to  be  deducted,  not  from  the  damages  in  the  action, 
but  from  the  amount  of  damages  and  costs  together.  The  words 
used  in  the  12  &  13  Vict  c.  106,  s.  86,  are  very  nearly  the  same  words 
as  are  used  in  the  stat  43  Geo.  3,  c.  46,  and  I  apprehend  that  under 
this,  as  under  that  statute,  the  "  sum  recovered  "  must  mean  the  sum 
recovered  by  the  plaintiff,  independently  of  his  costs.  At  all  events, 
if  the  construction  contended  for  by  the  plaintiffs  counsel  be  right, 
the  objection  would  only  arise  when  the  master  comes  to  tax  the 
costs.  On  the  facts  disclosed,  I  do  not  see  that  the  plaintiff  had  any 
reasonable  or  probable  cause  for  making  an  affidavit  of  debt  to  so 
large  an  amount     The  rule,  therefore,  must  be  made  absolute. 

Rule  absolute. 
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Hawkins  v.  Baldwin.* 
EUuj  Twn^  Jmmuuj  99,  1851. 

Witness  —  Commission  to  examine  —  1  WtlL  4,  c.  22  —  Tcucalum  of 
Costs  —  Irregularity  —  Omission  of  Time  aaid  Place  —  Irregulariij^ 
Waiver  of. 


The  oraissioD  to  stmte  thM  and  place,  both  ia  tbo  ord«r  for  a  comimimkn  to  *«**"»^**  a 
witness  under  the  1  Will.  4,  c.  22,  and  in  the  commission  itself,  amounts,  at  most,  to  no 
more  than  an  irregolarity.  Where,  therefore,  npon  snch  a  defective  proceeding  being  ob- 
tained solelj  at  the  instance  of  the  plaintUT,  the  attoraeys  on  both  sides  had  agrwd  between 
tfaemselres  to  a  certain  time  and  place,  at  wfaieh  the  examination  ander  tiie  commiooioa 
took  place,  and  the  witness  was  then  and  there  cross  examined  on  behalf  of  the  defendant, 
and  afterwards  at  the  trial  of  the  caose,  certain  letters  proved  nnder  the  commission  were 
pnt  in  evidence  withont  objection: — 

Btid,  that  the  defendant  conid  not  take  advantage  of  the  defect  in  the  proceedings,  so 
as  to  deprive  the  plaintiff  of  the  ootts  of  sach  comaMisioa  allowed  him  iqpoa  taxatioa. 

This  was  a  rule  calling  upon  the  plaintiff  to  show  cause  why  the 
master  should  not  review  his  taxation  of  costs  herein,  and  why  the 

Elaintiff  should  not  repay  to  the  defendant  a  sura  of  money,  which 
ad  been  allowed  to  him  under  the  master's  allocaturj  in  respect  of 
the  costs  of  a  commission  to  examine  a  witness  in  Ireland. 

It  appeared  from  the  affidavits  that  an  cnxler  bad  been  made  by 
Wightman,  J.,  on  the  28th  of  February,  1850,  for  the  issuing  of  a 
commission,  under  1  WilL  4,  c.  22,  at  the  plaintiff's  instance,  to  ex* 
amine  a  witness  in  DuUin.  There  was  only  one  commissioner 
named  in  that  c»rder,  and  a  blank  was  left  for  the  name  of  another; 
subsequently  an  order  of  Coleridge,  J.,  was  obtained  by  the  plaintifi^ 
nnder  which  the  name  of  a  second  .commissioner  was  added.  The 
defendant  refused  to  join  in  either  order.  No  particular  time  or  place 
for  the  examination  under  the  commission  was  stated  in  either  order, 
nor  was  the  omission  in  that  respect  supplied  in  the  commission  it^ 
self.  But  the  attorneys  on  both  sides  bad,  by  agreement  between 
tiiemselves,  settled  a  time  and  place,  at  which  the  examination  under 
the  commission  afterwards  took  place.  Upon  such  examination  all 
the  parties  appeared  and  acted  under  the  commission,  the  witness 
being  regularly  cross  examined  on  the  part  of  the  defendant;  and  at 
the  subsequent  trial  of  the  cause,  the  cutlers  and  the  commission,  and 
certain  letters  which  had  been  proved  by  the  witness  under  the  com* 
mission,  were  put  in  evidence  and  not  objected  to.  The  plaintiff  had 
recovered  a  verdict  at  the  trial,  and  afterwards  obtained  upon  taxation 
the  master's  allocaiur  for  his  costs  in  the  cause,  including  the  costs 
attending  the  commission,  which  was  objected  to  before  the  mastff 
on  the  part  of  the  defendant 

CyMaUep  and  Keane  showed  cause.  The  omission  in  the  order 
and  commission  of  time  and  place  cannot  have  the  effect  of  render- 
ing the  proceedings  altogether  invalid  under  the  1  Will.  4|  c  22,  a.  4 
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The  defect  at  most  only  amounts  to  an  irregularity,  which  has  been 
waived  by  the  agreement  and  consent  on  the  part  of  the  defendant, 
and  his  subsequent  conduct,  both  upon  the  examination  under  the 
commission  and  at  the  trial.  The  case  of  OreviUe  v.  S^u/^r,  11 
Q.  B.  Rep.  997 ;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Q.  B.  14,  differed  very 
materially  from  this  case.  There  was  in  that  case  no  such  agree- 
ment or  consent  The  defendant,  therefore,  cannot  now  object,  so  as 
to  deprive  the  plaintiff  of  the  reasonable  costs  of  the  commission. 
They  referred  also  to  Kemmis  v.  Macklim^  10  Irish  Law  Rep.  7. 

WiUes^  contra.  The  case  of  Steinkeller  v.  Newton^  1  Sc.  N.  R. 
148 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  C.  P.  262,  goes  to  show,  that  whether 
a  party  joins  in  a  commission  or  not,  he  is  entitled  to  notice  of  the 
proceedings  and  to  cross  examine  the  witnesses ;  and  in  Greville  v. 
Stulz^  where  an  objection  like  the  present  prevailed,  the  defendant 
was  served  with  a  copy  of  the  interrogatories  and  notice  of  all  the 
proceedings.  The  right  to  the  costs  of  the  proceeding  by  commission 
to  examine  witnesses  depends  entirely  on  the  express  provision  of 
1  WilL  4,  c.  22,  s.  3  and  4,  and  this  commission,  in  omitting  to  state 
time  and  place,  fails  to  comply  with  the  requirements  of  the  4th  sec- 
tion. Then,  as  to  the  point  of  waiver,  this  is  a  question  of  jurisdic- 
tion,  and  it  is  not  pretended  that  there  was  any  agreement  made  to 
waive  all  formalities.  No  more  appears  in  that  respect  than  a  state- 
ment of  what  took  place  before  the  proceedings  were  entered  upon. 
This  is  not  like  the  case  of  Ntchol  v.  Alison^  11  Q.  B.  Rep.  1011 ; 
s.  c.  17  Law  J.  Rep.  (n.  s.^  Q.  B.  355.  The  cross  examination  was 
nothing  more  than  the  de/endant  hcui  a  right  to  in  defence  of  him- 
self, whether  the  commission  was  regular  or  irregular.  OrevUle  v. 
Studz  is  an  express  authority  in  support  of  the  objection. 

Lord  Campbell,  C.  J.  There  is  no  ground  for  the  application. 
The  order  in  question  cannot  be  said  to  have  been  void.  At  nK>8t, 
the  omission  to  state  time  and  place  was  an  irregularity.  It  is  not, 
however,  necessary  that  we  should  inquire  whether  or  not  such  omis- 
sion does  amount  to  an  irregularity  in  the  proceedings ;  because,  if 
even  it  did,  still  it  does  not  now  lie  in  the  mouth  of  the  defendant  to 
object  on  that  ground,  after  having  acted  as  he  did  under  the  com- 
mission and  at  the  trial  of  the  cause.  Then  are  these  such  reason- 
able expenses  as  the  master  ought  to  have  allowed?  I  think 
clearly  they  are,  and,  therefore,  that  this  rule  ought  to  be  discharged 
with  costs. 

Patteson,  J.  I  think  it  is  very  material,  in  proceedings  like  the 
present,  that  the  particular  place  should  be  inquired  into  early,  and 
proper  that  such  place  should  be  inserted  in  the  order ;  but  I  cannot 
say  that  the  omission  to  do  so  makes  the  order  absolutely  void. 
Then,  if  that  be  so,  it  was  at  most  only  an  irregularity  which  the  de- 
fendant cannot  now  take  advantage  of,  having  afterwards  acted  under 
the  commission  and  cross  examined  the  witness.  In  this  respect  the 
case  differs  from  ChreviUe  v.  BtiUzy  in  which  the  party  objecting  hcui 
not  acted  under  the  commission  at  all. 
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Coleridge,  J.  I  certainly  think  the  ooromisMon  was  iiregnlar,  but 
no  more,  and  that  the  irregularity  has  been  waived  by  the  condiict  of 
the  defendant  before  the  commissioner,  and  by  what  took  place  «t  the 
trial  afterwards.  Suppose  a  witness  were  examised  by  ooaacnt  of 
one  of  the  parties,  without  his  having  been  sworn,  (quite  as  strong  a 
case  as  this,)  it  would  be  in  vain  for  the  party  consenting  aCterwaids 
to  object  to  the  costs  of  such  witness  being  allowed. 

WioHTM AN,  J.  It  is  difficult  to  say  that  there  was  even  an  ifr^Q- 
larity,  as  the  defendant  agreed  to  a  particular  time  and  place  before 
the  issuing  of  the  commission ;  but,  be  that  as  it  may,  I  tbiak  ^e 
irregularity,  if   any,  was  waived   by  the    defendant's    sabacquent 

«^^«*^  Rule  discharged  wUh  cosU. 


'o* 


Hunter  v.  Liddell.^ 
Hil«7  Term,  Jmmtj  SI,  ISSl. 

Costs  J  Taxaiion  of —  WUnesses —  Ti-avelling  Expenses. 


ITnier  the  dinetloiif  to  tazlii^  oflken  <st  ffiL  Yac  4  WIIL  4,  the  aBowsaee  to  i 
tniTclUa^  it  to  bo  the  expeneet  metiuiXj  jMti^,  not  eateeeding  Is.  par  mik^  bbIim  vadv 
gpecial  circmnstances :  — 

MMy  thai  the  matten  are  boond  to  alow  osly  what  has  been  reaionabl  j  expended  ky  the 
witnesses,  not  exceeding  Is.  a  mile,  and  that  they  cannot  look  to  what  has  been  paid  bj 
the  party  to  the  witnesses  for  their  trBTdUng  ezpeases. 

A  RULE  had  been  obtained  in  this  case  to  review  tiie  master's  taxa- 
tion  under  the  following  circumstances :  Several  witnesses,  seafaring 
men,  had  been  subptenaeetby  tbe  plaintifT  and  brought  up  from.  New- 
castle to  London  to  give  evidence  upon  the  trial.  The  (Jaiotiff  had 
paid  to  them  Is.  per  mile  as  trsveUing  expenses,  which  bad  beoi  at 
lovrad  by  the  master  on  taxatton.  It  appeared  that  the  money  so 
paid  was  about  one  half  more  than  was  sufficient  to  have  paid  for 
the  jouraejr  and  expenses  of  the  witnesses,  or  than  they  had  actually 
expended  tor  that  purpose.  The  master  considered  that,  under  the 
directions  to  taxing  officers^  HiL  Vac  7  WilL  4,  providing  that  the 
allowance  to  witnesses  for  travelling  shall  be  '<  the  expenses  actually 
paid,  not  exceeding  Is.  per  mile^"  be  was  boood  to  look  not  to  the 
expenditure  of  the  witnesses,  but  to  what  had  been  actually  paid  to 
them  by  the  parties,  provided  it  did  not  exceed  I5.  per  mUe,  and  ac* 
ocnrdingly  allowed  the  payment  at  that  rata 

Sir  F.  Thes^er  and  AAerUrn  now  diowed  cause,  and  stated  that 
the  masters  in  all  the  courts  had  come  to  the  decision,  that  the  rale 
of  the  courts  should  be  construed  aa  had  been  done  in  this  eane^  not* 
withstanding  the  decirion  of  the  Cooit  of  Buihequcr  in  BtukUfi  v. 

1  90  Law  J.  Rep.  (9.  t.)  Q.  B.  90a 
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BUl,3  DowL  R  0.802;  b.  c.  4  Law  J.  Rep.  (n.  3.)  Exch.  191 ;  and 
tbey  farther  urged  that,  even  if  the  court  should  think  the  existing 
practice  erroneous,  and  should  direct  the  masters  to  adopt  another 
oourae  o(  practice,  they  would  not  order  a  review  of  the  taxation  in 
the  present  case,  where  great  hardship  would  be  occasioned,  the  plain- 
tiff having  actually  paid  the  monev  to  the  witnesses  on  the  faith  of 
the  master's  construction  of  the  rule. 

Humfrep  was  not  called  upon  to  support  the  ride. 

Lord  Campbell,  C.  J.  It  is  quite  clear  that  this  rule  must  be  made 
absolute.  I  am  surprised  that  the  masters  should  ever  have  put  such 
a  construction  upon  the  directions,  or,  at  all  events,  should  have  con- 
tinued  to  do  so  after  the  decision  in  RadcUffe  v.  JHo//,  which  expressly 
warned  them  that  it  was  improper.  They  are  to  see  what  expenses 
have  been  actually  paid  by  the  witnesses,  but  no  allowance  is  to  ex- 
ceed 1^.  per  mile.  They  are  not  to  convert  a  maximum  into  a  min^ 
MOtMK,  as  has  been  done  here.  It  b'most  desirable  that  this  rule 
should  be  properly  construed  and  acted  upon.  We  have  conferred 
with  all  the  other  judges,  and  they  are  unanimous  in  thinking  that 
the  master  has  put  a  wrong  construction  upon  tiiis  rule,  and  one 
which  has  brought  some  unmerited  obloquy  upon  courts  of  common 
law.  The  expenses  of  witnesses  must  necessarily  be  often  very 
great,  and  they  must  be  borne  by  the  losing  party,  but  it  b  only  the 
reasonable  expenses  which  ought  to  be  costs  in  the  cause.  To  lay 
down  a  rule  that  Is.  per  mile,  neither  more  nor  less,  shall  ahvavs  be 
paid,  would  be  most  unreasonable,  and  productive  of  great  hardship. 
In  every  point  of  view  it  seems  to  me  that  we  ought  to  correct  this 
practice.  lam  sorry  tiiat  the  present  plaintiff  snould  suffer  from 
having  paid  these  costs ;  but  when  the  question  is  brought  before  us, 
we  are  bound  to  direct  the  master  to  review  his  taxation. 

Patteson,  Colrridos,  and  Wiohtman,  JJ.,  concurred. 

Rule  absohde. 


Newbovlp  v.  Coltman  &  another.' 

IBhnry  Tenn,  January  11, 1661. 

Poor-law  Cammisnoners  and  Poor-law  Guardians^  Validity  of  Ot' 
ders  of—  Union  of  Tbwnships  —  i  Sf  6  WUL  4,  c.  76,  s.  105  — 
24-3  VicU  c.  84,  «.  1  —6  Sr  6  Vict.  c.  S7  —  Action  agaimt  Magis- 
tnUes  — 11  4*  12  Vict,  c  44,  f .  1  Jf-  2— Jurisdiction—  Trespass 
or  date.   . 

The  pooHaw  commissioners,  in  1837,  by  an  order,  directed  nine  parishes,  townships,  and 
plaeea  «•  keibnnei  into  a  vnioo,  oalled  the  Fateky  Bridge  Union,  for  the  adminivtration 
•f  Iba  poor  kwt,  and  amongat  them  Bewerfey  and  Daere,  which  they  treated  as  two  dis- 
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tinct  townships.  Thej  then  directed  them  to  oontribnte  to  a  common  fond,  for  the  mtzpose 
of  proTiding  a  workhouse,  &a,  and  afterwards  fixed  the  proporttons  payable  by  ewai  towa- 
ship  or  pla^,  together  with  the  namber  of  guardians  to  be  appointed  for  eacb.  In  1848, 
liie  cfaairroan  and  guardians  of  this  onion  made  an  order  on  die  plaintiff  and  diree  o<dMn, 
as  overaeers  of  the  parish  of  Dacre  cum  Bewerlej,  (treating  the  two  as  one  township,)  for 
payment  of  500/.  by  way  of  contribution  towards  the  relief  of  the  poor,  &c  This  order 
having  been  disobeyed,  the  defendants,  who  were  magistrates,  iasnea  their  summons  to  Ae 
plaintiff  and  the  other  overseers  as  overseers  of  Dacre  cam  Bewerk^  and  ifterwardB  iasned 
a  warrant  of  distress,  under  which  the  plaintiff 's  goods  were  taken.  The  defendants  tendered 
evidence  that  the  two  places  had,  from  time  immemorial,  formed  one  township  only. 
The  judge  rejected  that  evidence  and  directed  the  jury  that  the  order  of  the  d^airraan 
and  guardians  was  not  valid,  on  the  ground  that  the  order  of  the  poor-law  commis- 
sioners, until  removed  by  certiorati  and  quashed,  was  final  as  regarded  persons  acting 
under  it:  — 

Held,  first,  that  the  2  &  3  Vict  c.  84,  s.  1,  gave  to  the  magistrates  a  power  similar  to  that 
exercised  by  them  in  enforcing  a  legal  poor  rate.  That  the  existence  of  a  legal  obligation 
to  pay  the  contribution  was  a  necessary  preliminary  condition  to  their  having  any  auttoritr 
to  enforce  payment ;  and  that,  if  no  such  obligation  existed,  the  magistrates  had  actad 
without  jurisdiction,  and  were  liable  in  trespass :  — 

Ileld^  secondly,  (fuftttonts  Alderson,  B.,  that  although  the  order  of  the  commissioners  would 
have  been  wrong  in  ordering  three  enardians  to  be  elected  for  Bewerley  and  two  for  Dacre, 
instead  of  five  ror  the  entire  township  if  those  places  constituted  one  township,  still,  that 
the  order,  until  removed  by  certiorari  ftid  quashed,  was  valid  ad  interim^  by  vutae  of  die 
4  &  5  WUl.  4,  c  76,  s.  105,  and  that  the  acts  of  the  guardians  and  the  order  made  by  them 
w&t  valid. 

Trespass  for  breaking  and  entering  the  dwelling-house,  &c^  of  the 
plaintiff,  and  seizing  bis  goods.     Plea —  Not  guilty,  by  statute. 

At  the  trial,  before  Alderson,  B.,  at  the  York  Spring  assizes,  1850, 
the  following  were  the  facts  of  the  case,  (as  stated  in  the  judgment  of 
the  court :)  — 

This  action  was  brought  against  the  defendants,  two  magistrates 
of  the  West  Riding  of  the  county  of  York,  for  causing  to  be  seized 
and  sold  the  plaintiff's  goods,  under  a  warrant  of  distress,  signed  by 
the  defendants  on  the  14th  of  February,  1849,  against  the  goocfe  of 
the  overseers  of  the  poor  of  the  township  of  Dacre  cum  Beworley, 
for  the  non-payment  of  the  sum  of  500L  ordered  by  the  chairman  and 
two  guardians  of  the  Pateley  Bridge  Union  to  be  paid  by  the  over- 
seers of  the  township  of  Dacre  cum  Bewerley. 

The  order  was  made  at  a  meeting  of  the  guardians  of  the  poor  of 
the  said  union  on  the  16th  of  December,  1848,  on  the  poor  rates  of 
the  said  township  of  Dacre  cum  Bewerley,  towards  the  relief  of  the 
poor  thereof,  as  the  contribution  of  the  township  to  the  common 
funds  of  the  union  and  other  expenses  that  were  by  the  guardians 
chargeable  on  the  said  township.  That  order  was  not  obeyed.  The 
plaintiff  was  an  overseer  appointed  for  the  township.  The  order 
having  been  disobeyed,  the  two  magistrates,  the  defendant  Coltman 
being  one,  issued  the  summons  on  the  10th  of  January,  1849,  on  in- 
formation and  complaint  in  writing  of  the  chairman  of  the  board  of 
the  union,  stating  the  order  and  non-payment,  and  calling  on  the 
plaintiff  and  the  other  overseers  to  ajipear  at  a  special  sessions  at 
Knaresborough,  on  the  24th  of  February,  to  answer  to  the  informa- 
tion and  to  be  dealt  with  according  to  law.  The  case  was  adjourned, 
and  after  the  hearing  before  the  two  defendants  on  the  14th  of  Feb- 
ruary, 1849,  the  defendants  issued  their  warrant  of  distress,  and  the 
goods  of  the  plaintiff  were  taken.    The  plaintiff  on  the  trial  proved 
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the  original  order  of  the  poor-law  commissioners  under  their  hands 
and  seals  on  the  28th  of  January,  1837,  whereby  the  Pateley  Bridge 
Union  was  formed.  The  commissioners  thereby  declared  that  the 
townships  and  places,  the  names  of  which  are  specified  in  the  mar- 
gin of  the  order,  together  with  all  hamlets,  titbings,  liberties,  or  other 
subdivisions  lying  within  or  belonging  to  or  adjoining  to  any  of  them, 
should  be  united  for  the  administration  of  the  law  for  the  relief  of 
the  poor  by  the  name  of  the  Pateley  Bridge  Union,  and  should  con- 
tribute in  the  proportion  thereafter  to  be  ascertained  to  the  amount 
of  the  average  expenditure  of  the  union.  In  the  margin  were  enu- 
merated eleven  townships,  first,  Bewerley,  second,  Dacre,  third,  Men- 
with  with  Darley,  &c. ;  and  the  commissioners  ordered  that  a  board 
should  be  constituted  according  to  the  provisions  of  the  Poor-law 
Amendment  Act,  fourteen  to  be  the  number  of  guardians,  three  for 
Bewerley,  two  for  Dacre,  one  for  each  of  the  rest^  There  were 
always  elected  for  Bewerley  three,  and  for  Dacre  two,  as  if  they  had 
been  separate  townships.  On  the  7th  of  December,  1841,  the  com- 
missioners, in  pursuance  of  the  4  &*5  Will.  4,  ascertained  the  ex- 
pense incurred  by  each  township  forming  part  of  the  Pateley  Bridge 
Union,  and  fixed  the  average  of  Bewerley  at  426t,  and  Dacre  at 
297/.,  treating  them  as  separate  townships,  and  the  others  at  other 
sums. 

For  the  plaintiif  it  was  contended  that  the  order  of  the  chairman 
and  the  guardians  was  not  valid ;  and  that  the  defendants  were  not 

1  The  following  is  a  copj  of  the  order  of  the  poor-law  commiBsioners :  "  Iel  par- 
saance  of  an  act  of  Parliament  passed  in  the  fonrth  and  fifth  years  of  the  reign  of  his 
present  majesty  King  William  the  Fourth,  intituled  *  An  Act  for  the  amendment  and 
netter  administration  of  the  laws  relating  to  the  poor  in  England  and  Wales,'  we,  the 
poor-law  commissioners  for  England  and  Wales,  do  hereby  order  and  declare,  that  the 
parishes,  townships,  and  places,  the  names  of  which  and  the  city,  coanty  or  counties 
wherein  they  are  situate  are  specified  in  the  margin  *  of  this  order,  together  with  all 
hamlets,  titbings,  liberties,  or  other  subdivisions  lying  within  or  belonging  or  adjacent 
to  any  of  the  said  parishes,  townships,  and  places,  shall,  on  the  15th  day  of  February 
next,  and  thenceforth  shall  remain  united  for  the  administration  of  the  laws  for  the 
relief  of  the  poor  by  the  name  of  the  Pateley  Bridge  Union,  and  shall  contribute  and 
be  assessed  to  a  common  fund  for  purchasing,  buildmg,  hiring,  or  providing,  altering  or 
enlarging,  any  workhouse  or  other  place  for  the  reception  and  relief  of  the  poor  of 
which  parishes,  townships,  and  places,  or  for  the  purchase  of  any  lands  or  tenements 
under  and  by  virtue  of  the  provisions  of  the  said  act  of  or  for  such  union,  and  for  the 
future  upholding  and  maintaining  of  such  workhouses  or  places  aforesaid  and  the  pay- 
ment or  allowance  of  the  officers  of  such  union,  and  the  providing  of  utensils  and 
materials  for  setting  the  poor  on  work  therein,  and  for  any  other  expense  to  be  recurred 
for  the  common  use  or  benefit,  or  on  the  common  account  of  such  parishes,  townships 
and  places  in  the  proportion  of  the  several  sums  hereafter  to  be  ascertained  and  de- 
clared by  us,  the  said  poor-law  commissioners,  to  be  Uie  annual  average  expense  in- 
curred by  each  such  parish,  township,  or  place  for  the  relief  of  the  poor  oelonging 
thereto  for  the  three  years  ending  on  the  25th  day  of  March  next  preceding  the  inquiry. 
And  we  do  hereby  fbrth»  order  and  declare,  that  a  board  of  guardians  of  the  poor  of 


^  In  the  West  Riding 
of  the  countT  of 
York. 

^  5.  Down  Stoneback. 
VOL.  III.  39 


1.  Bewerley.  6.  Upper  Stoneback. 

2.  Dacre.  7.  Hartwith  with  Winsley. 

3.  Mcnwith  with  Darley.  S.  Thomthwaite  with  Badside. 

4.  Fonatains  Earth.  9.  Thoutcross. 
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entitled  to  treat  the  places  as  constituting  one  township,  on  the  gronnd 
that  the  order  of  the  poor  law  commissioners,  whereby  they  were 
treated  as  separate,  was  conclusive  of  that  fact,  until  removed  by  cer- 
tiorari and  quashed.  The  learned  judge  was  of  this  opinion,  and 
ruled  accordingly,  and  rejected  evidence  which  was  tendered  by  the 
defendants  of  the  places  constituting  but  one  township. 

The  defendants  insisted  that  the  action  against  the  magbtrates 
ought  to  be  case  and  not  trespass.  The  learned  judge  overruled  the 
objection,  and  directed  a  verdict  for  the  plaintiff,  reserving  leave  to 
the  defendants  to  move  to  enter  a  verdict  for  them  or  a  nonsuit  A 
verdict  was  accordingly  returned  for  the  plaintiff;  damages,  288L  Is. 

A  rule  having  been  obtained  accordingly  to  enter  a  verdict  for  the 
defendants,  or  a  nonsuit,  or  for  a  new  trial  on  the  ground  of  misdi- 
rection, — 

Hail  and  T.  Addison  showed  cause,  June  19,  20.  First,  the  order  of 
the  guardians,  treating  the  two  townships  as  one,  was  invalid,  for  there 
was  much  evidence  to  show  fhat  they  constituted  two  townships ; 
and  even  conceding  that  in  fact  they  constituted  one  township  only, 
still  the  order  of  the  poor-law  commissioners,  in  which  tiey  were 
treated  as  two  townships,  is,  as  against  persons  acting  under  it,  con- 
clusive of  that  fact,  until  removed  by  certioraru  The  judge  was  there- 
fore right  in  refusing  evidence  that  the  two  places  constituted  but  one 
township.     All  the  cases  as  to  uniting  parishes  in  unions  are  collected 

the  said  union  shall  be  constituted  and  chosen  according  to  the  provisions  of  die  Poor- 
law  Amendment  Act,  and  in  manner  hereinafter  mentioned." 
Then  followed  several  directions,  the  heads  of  which  are  as  follows :  — 

1.  Number  and  constituency  of  guardians. 

2.  Duration  of  office. 

3.  (Qualification  of  guardians. 

4.  Qualification  of  voters  for  guardians  and  scale  of  voters. 

5.  Days  of  election. 

6.  Notice  of  election. 

7.  Mode  of  proposing  a  guardian. 

8.  Mode  of  election. 

9.  Notice  of  appointment  and  return  of  guardians. 

10.  The  first  meeting  of  guardians. 

(Signed  by  the  poor  law  commissioners.) 
The  following  is  the  copy  of  the  order  of  the  board  of  guardians :  — 
^To  Messrs.  James  Challonsworth,  Edward  JVewbould,  Thomas  Stoney,  and  Wil- 
liam Kirkbride,  overseers  of  the  parish  of  Dacre  cum  Bewerley. 

^  You  are  hereby  ordered  and  directed  to  pav  to  Mr.  John  Ingleby,  of  Pateley 
Mills,  on  behalf  of  the  guardians  of  the  poor  of  the  Patelev  Bridge  Union,  on  Satur- 
day, the  23d  day  of  December  instant,  at  his  residence,  the  sum  of  500iL  fiom  the 
poor  rates  of  the  parish  of  Dacre  cum  Bewerley  tQwards  the  relief  of  the  poor  thereof, 
and  to  the  contribution  of  the  parish  to  the  common  fund  of  the  union  and  such  other 
expenses  as  are  chargeable  by  the  said  guardians  on  the  said  iMrish,  and  to  take  Uw 
leceipt  of  the  said  Mr.  John  Ingleby  indorsed  upon  this  paper  for  the  said  sum  oiSOOL 
**  Uiven  under  our  hands  at  a  meetinff  of  the  guardians  of  the  poor  of  the  said 
Pateley  Bridge  Union  held  on  the  16th  day  of  December,  1848. 

'  John  York,  Presiding  Chairman. 


"Henley  Hutchinson,  ?  « i 

«*  William  Postbe,        J  ""■" 
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in  Archbold  on  the  Poor  Laws,  p.  20.  They  cited  as  to  this  point  6 
&  6  Vict  c.  57, 8. 13,  and  Tlie  Queen  v.  The  Governor,  4*^.,  of  the  Poor 
of  Bristol,  18  Law  J.  Rep.  (n.  s.)  M.  C.  132.  Secondly,  the  defend- 
ants in  making  the  order  in  question  acted  in  a  matter  over  which 
they  had  no  general  jurisdiction,  and  therefore  are  liable  in  an  action 
of  trespass,  and  are  not  within  the  1st  section  of  the  11  &  12  Vict 
c.  44,  which  enacts  that  any  action  brought  against  any  justice  of 
the  peace  for  any  act  done  in  the  execution  of  his  duty,  with  respect  to 
any  matter  within  his  jurisdiction  as  such  justice,  shall  be  an  action  on 
the  case.  They  cited  the  stat  2  &  3  Vict  c.  84.  The  Rules  of  the 
Poor  Law  Commissioners.  Archbold  on  the  Poor  Laws,  263.  Wxnd^ 
ham  V.  Clere,  Cro.  Eliz.  130.  Morgan  v.  Hughes,  2  Term  Rep.  2^. 
Gerlington  v.  Pitfield,  2  Keh.  572.  Burley  v.  Bethune,  5  Taunt.  580. 
Jones  V.  Gurdon,  2  Q.  B.  Rep.  600 ;  s.  c.  11  Law  J.  Rep.  (n.  s.)  M.  C. 
45.  Massey  v.  Johnson,  12  East,  67.  Lqwther  v.  Earl  of  Radnor,  8 
Ibid.  113.  Lancaster  v.  Greaves,  9  B.  &  C.  628 ;  s.  c.  7  Law  J.  Rep.  M. 
C.  116.  T%e  Queen  v.  Thorogood,  12  Ad.  &  E.  183 ;  s.  c.  9  Law  J. 
Rep.  (n.  s.)  Q.  B.  211.  Thompson  v.  Ingham,  19  Law  J.  Rep.  (n.  s.)  Q. 
B.  189.  The  Queen  v.  Hinde,  5  Q.  B.  Rep.  944 ;  s.  c.  13  Law  J.  Rep. 
(n.  s.)  M.  C.  150.  Nichols  v.  Walker,  Cro.  Car.  394.  Milward  v.  Caf- 
Jin,  2  Wm.  Black.  1330.  Morrell  v.  Martin,  4  Sc  N.  R.  300 ;  s.  c.  11 
Law.  J.  Rep.  (n.  s.)  M.  C.  22.  Wilkins  v.  Hemsworth,  7  Ad.  &  E.  807 ; 
8.  c.  7  Law  J.  Rep.  (n.  s.)  M.  C.  28.  The  King  v.  Utozeter,  2  Stra.  932. 
In  re  the  Constables  of  Hipperhohne,  5  Dowl.  &  L.  P.  C.  79.  T%e 
King  V.  Llot/d,  Cald.  S.  C.  309.  TTie  King  v.  Lediard,  Sayer,  6.  Ex 
parte  Taunton,  1  Dowl.  P.  C.  54.  The  ($Leen  v.  Coles,  8  Q.  B.  Rep. 
75 ;  s.  c  15  Law  J.  Rep.  (n.  s.)  M.  C.  10.  Skingley  v.  Surridge,  ll 
Mee.  &  W.  503;  s.  c.  12  Law  J.  Rep.  (n.  s.)  M.  C.  122.  Harper  v. 
Carr,  7  Term  Rep.  270.  Painter  v.  T%e  Liverpool  Gas  Company,  3 
Ad.  &  E.  433 ;  8.  c.  5  Law  J.  Rep.  (n.  s.)  M.  C.  108. 

Pashley,  in  support  of  the  rule.  First,  the  order  of  the  chairman 
and  guardians  was  good,  and  the  learned  judge  was  wrong  in  refusing 
evidence  that  the  two  places  formed  but  one  township.  Secondly, 
if  those  two  places  did  not  form  part  of  the  union,  the  defendants 
had  a  jurisdiction  to  determine  whether  the  persons  named  as  over- 
seers of  one  township  were  liable  to  pay  the  amount  ordered  by  the 
guardians  to  be  paid ;  and  that,  if  they  were  in  error,  they  were  not 
liable  to  be  sued  in  trespass ;  but  having  a  general  jurisdiction,  they 
were  liable  to  be  sued  in  case  only.  He  cited.  The  Queen  v.  Bolton, 
1  Q.  B.  Rep.  66 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  M.  C.  49.  Cave  v.  Moun- 
tain, 1  Sc.  N.  R  132;  s.  c.  9  Law  J.  Rep.  (n.  s.)  M.  C.  90.  AUen  v. 
Sharp,  2  Exch.  Rep.  352 ;  17  Law  J.  Rep.  (n.  s.)  Exch.  209.  iJoWn- 
son  V.  Lenaghan,  Ibid.  333';  s.  c  17  Law  J.  R^p.  (n.  s.)  Exch.  174. 
TTie  Queen  v.  Clayton.  18  Law  J.  Rep.  (n.  s.)  M.  C.  129.  TTie  Queen 
V.  Todmorden,  1  Q.  B.  Rep.  185 ;  s.  c.  10  Law  J.  Rep.  (n.  s.)  M.  C.  65. 
Gamett  v.  Ferrand,  6  B.  &  C.  611 ;  s.  c.  5  Law  J.  Rep.  K.  B.  221. 
Fawcett  v.  Fotvlis,  7  Ibid.  394;  s.  c.  6  Law  J.  Rep.  M.  C.  44.  The 
Stat  11  &  12  Vict  c.  44,  s.  4.  Yorke  v.  Brown,  10  Mee.  &  W.  78; 
8.  c  11  Law  J.  Rep.  (n.  s.)  Exch.  410.     The  Queen  v.  Buckingham- 
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shire  Justices,  3  Q.  B.  Rep.  800 ;  s.  c.  12  Law  J.  Rep.  (m.  s.)  ML  C.  29. 
Ormerod  v.  Cliadwick,  16  Mee.  &  W.  367 ;  s.  c  16  Law  J.  Rep.  (k.  s.) 
M-C.  143.  Our.adv.vuU. 

The  judgment  of  the  court '  was  now  delivered  by 

Parke,  B.  [After  stating  the  facts  of  the  case,  his  lordship  pro> 
ceeded.]  On  the  part  of  the  plaintiff,  it  was  alleged,  that  the  two 
places  constituted  separate  townships,  and  much  evidence  was  given 
to  prove  it ;  and  it  was  contended  that  if  they  were,  the  order  on  the 
overseers  of  the  townships  as  consisting  of  both  places  was  void ; 
and,  further,  that  if  they  really  did  not  constitute  two  townships,  the 
order  of  the  commissioners  of  the  28th  of  January,  1837,  and  Uie  7th 
of  December,  1841,  until  removed  by  certiorari  and  quashed,  was  con- 
clusive that  they  were  twp  townships,  and  that  all  persons  acting 
under  these  orders,  including  the  defendants,  could  not,  while  they 
subsisted,  treat  the  two  places  as  one  township.  On  the  other  hand, 
the  defendants  insisted,  first,  that  if  the  two  places  really  constituted 
one  township,  the  orders  were  still  effective  to  make  that  touTiship  a 
part  of  the  union,  and  the  apportionment  of  the  expenses  and  the 
consequent  order  on  the  overseers  to  pay  failed  Secondly,  that  if 
they  were  not,  the  defendants,  as  magistrates,  had  a  jurisdiction  to 
determine  whether  the  persons  named  as  overseers  of  one  township 
were  liable  to  pay  the  amount  ordered  by  the  chairman  and  two  of 
the  board  to  be  paid,  and  that  if  they  did  so  determine,  although 
their  decision  was  wron^,  yet  they  were  not  liable  in  an  action  of 
trespass  for  putting  in  force  that  decision.  And,  thirdly,  that  at  all 
events  they  acted  with  respect  to  a  subject  within  their  general  juris- 
diction, and  were  thereby  liable  only  to  an  action  on  the  case,  and 
protected  against  this  action  of  trespass  by  the  11  &  12  Vict  c.  44,  s.  1. 
All  the  three  questions  are  of  importance,  and  were  very  elaborately 
argued  before  us,  and  we  have  taken  time  to  consider  them,  as  they 
have  not  been  free  from  doubt,  nor  free  from  difficulty.  It  will  be 
convenient  to  dispose  of  the  two  last  questions  in  the  first  instance. 

As  to  the  second  question,  the  point  to  be  determined  is,  whether 
the  magistrates  who  were  applied  to  to  Issue  their  warrant  of  distress 
had  power  to  inquire  into  —  see  T%e  Queen  y.  BoUon — and  de- 
cide upon  the  validity  of  the  order  of  the  chairman  and  two  of  the 
board  of  guardians.  If  they  had,  the  propriety  of  their  decision 
could  not  be  disputed  in  the  action.  The  question  depends  upon 
the  construction  of  the  act  under  which  the  warrant  was  issued, 
the  2  &  3  Vict  c.  84,  s.  1.  That  act  provides,  "  that  in  every  case 
in  which  any  contribution  by  overseers  or  other  officers  of  any 
parish  of  moneys  requured  by  the  board  of  guardians  or  persons  acting 
as  guardians  for  such  parish  or  for  any  union  which  shaU  include  su<£ 
parish,"  (the  interpretation  clause  including  the  word  "  township  or 
any  other  district"  under  the  term  "parish,")  "shall  be  in  arrear, 
it  shall  be  lawful  for  any  two  justices  acting  within  the  district 

1  Paeke,  Alderbon,  RoLFE,  and  Platt,  BB. 
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wherein  such  parish  shall  be  situate,  on  application  under  the  band 
of  the  chairman  or  acting  chairman  of  such-  board,  to  summon  the  aaid 
overseer  or  other  officer  to  show  cause,  at  a  special  sessions  to  be 
summoned  for  the  purpose,  why  such  contribution  has  not  been  paid ; 
and,  after  hearing  the  complaint  preferred  under  the  authority  of  such 
chairman,  or  acting  chairman,  or  on  behalf  of  such  board,  if  the  jus- 
tices at  such  sessions  shall  think  fit,  by  warrant  under  their  hands 
and  seals,  to  cause  the  amount  of  the  contribution  so  in  arrear, 
together  with  the  costs  occasioned  by  such  arrear,  to  be  levied  and 
recovered  from  the  said  overseers  or  other  officers,  or  any  of  them,  in 
like  manner  as  moneys  assessed  for  the  relief  of  the  poor  may  be 
levied  and  recovered."  The  simple  question  is,  whether  in  this  enact- 
ment the  legislature  intended  the  magistrates  to  determine  whether 
the  persons  named  as  overseers  had  been  guilty  of  a  violation  of  their 
duty  in  disobeying  the  order,  and  whether  the  performance  of  it  could 
be  enforced,  —  in  which  case  they  would  be  in  the  same  position  as 
if  they  were  adjudicating  upon  a  charge  of  an  offence  imposing  a 
penalty ;  or  whether  the  intention  of  the  statute  was  merely  to  enable 
them  to  levy  the  sums  legally  due  by  virtue  of  the  order,  giving  them 
a  discretionary  power  to  grant  or  refuse  their  warrant  according  to  the 
circumstances,  —  in  which  case  they  would  be  precisely  in  the  same 
situation  as  magistrates  granting  a  warrant  of  distress  to  levy  an  or^ 
dinary  poor  rate.  As  in  that  case  of  a  valid  poor  rate,  the  liability  of 
the  parties  proposed  to  be  distrained  to  pay  a  sum  rightly  imposed 
would  be  essential  to  give  validity  to  the  act  of  the  magistrates,  the 
magistrates  not  acting, under  an  inquiry  into  the  validity  of  the  rate 
judicially,  so  in  this  case,  a  valid  order  upon  overseers,  who  are  bound 
to  obey  it,  would  be  essential  to  give  the  magistrates  authority  to 
issue  their  warrant  We  think  the  legislature  meant  to  give  to  the 
magistrates,  by  the  statute,  a  power  similar  only  to  that  which  they 
exercised  in  levying  a  poor  rate.  The  language  of  the  section  does 
not  in  express  terms  require  them  to  adjudicate  upon  the  question, 
whether  the  contribution  is  legally  due  and  in  arrear  or  not  On  the 
contrary,  according  to  the  ordinary  construction,  it  authorizes  the 
magistrates  to  deal  only  with  the  contributions  which  are  in  arrear, 
and  which  are  alleged  to  be  so.  And,  although  this  phraseology 
sometimes  occurs  in  statutes  which  clearly  mean  to  give  the  magis- 
trates jurisdiction  to  inquire  whether  the  fact  is  so  or  not,  as,  for  in- 
stance^ where  a  statute  says,  "  If  any  person  commits  such  an  offence, 
he  shall  incur  a  penalty  to  be  recovered  before  a  magistrate,"  yet  the 
form  of  expression  is  by  no  means  immaterial,  nor  does  the  statute 
require  any  conviction,  or  order,  or  act  of  jurisdiction  at  all,  but  sim- 
ply a  warrant  of  distress.  And  although  there  are  cases  in  which  a 
warrant  may  be  the  only  instrument  which  the  legislature  requires, 
yet  the  magistrates  in  granting  it  may  act  judicially.  See  the  case 
of  Lindsay  v.  Leigh^  17  Law  J.  Rep.  (n.  s.)  M.  C.  50,  and  the  cases 
there  referred  to.  This  circumstance  also  affords  an  argument  against 
the  construction  that  it  gives  to  the  magistrates  jurisdiction  to  inquire 
into  and  decide  the  matter  now  in  question.  If  we  add  to  this  the 
recital  and  conclusion  of  the  1st  section,  we  are  satisfied  that  the 
39* 
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legislature  meant  merely  to  give  to  two  magistrates  the  same  power 
of  eDforoing  a  legal  obligation  to  oontribate  as  a  magistrate  had  pre- 
viously to  enforce  a  legal  poor  rate  against  a  person  legally  liable^ 
and  the  only  matter  left  for  the  decision  of  the  magistrates  is,  whether 
they  should,  under  the  circumstances  of  each  case,  among  others,  the 
fact  whether  the  overseers  had  a  right  to  have  had  money  in  hand 
out  of  the  poor  rates,  allow  the  overseers  to  be  distrained  upon  or  not 
The  existence  of  a  legal  obligation  to  pay  the  contribution  is,  there- 
fore, a  necessary  preliminary  condition  to  the  magistrate  having  any 
authority  at  all  in  this  case  to  enforce  it  This  conclusion  disposes 
of  the  second  question  argued  before  us,  and  upon  which  point  my 
brother  Alderson  gave  leave  to  move  to  enter  a  nonsuit,  namely, 
whether  the  defendants  were  liable  only  in  an  action  on  the  case  by 
virtue  of  the  11  &  12  Vict  c  44,  s.  1.  That  section  provides,  "  That 
every  action  that  shall  hereafter  be  brought  against  any  justice  of  the 
peace  for  any  act  done  by  him  in  execution  of  his  duty  as  such  justiee, 
in  respect  of  any  matter  within  his  jurisdiction  as  such  justice,  shall 
be  an  action  upon  the  case  as  for  a  tori,  and  in  the  declaration  it  shall 
be  expressly  alleged  that  such  act  was  done  maliciously  and  witbout 
reasonable  or  probable  cause."  The  2d  section  provides,  that  for 
every  act  done  in  any  matter  in  whic^  they  have  not  a  jurisdiction, 
the  form  of  action  shall  be  trespass.  If  there  was  not  a  legal  obliga- 
tion  on  the  overseers  of  Dacre  cum  Bewerley  to  pay  the  contribation 
ordered  by  the  defendants  to  be  levied  by  distress,  the  defendants,  the 
magistrates,  acted  without  jurisdiction,  and  were  not  entitled  to  tiie 
benefit  of  the  section,  and  were  liable  to  an  action  of  trespass.  The 
rule,  therefore,  to  enter  a  nonsuit  must  be  discharged. 

The  principal  question,  then,  remains  to  be  considered ;  that  is, 
whether  the  order  on  the  overseers  of  the  said  township  to  pay  the 
sum  of  500/.  was  valid.  The  learned  judge  thought  it  was  not,  even 
although  it  should  be  proved  that  the  two  plaices  constituted  one 
township,  of  which  evidence  was  offered  by  the  defendants ;  and  in 
considering  whether  he  was  right  or  not  in  that  opinion,  we  most 
presume  they  did  prove  it  The  objection  to  its  validity  is,  that  the 
orders  of  the  commissioners  must  be  considered  as  valid  until 
removed  by  certiorari;  and  that,  assuming  them  to  be  valid,  each 
part  must  be  treated  as  a  township,  and  the  overseers  of  a  township 
so  constituted  of  two  places  were  not  and  could  not  be  bound  to  pay 
the  sum  demanded.  We  have  no  doubt  that  the  order  of  tiie  com- 
missioners was,  as  the  lecmied  judge  thought,  valid,  and  must  be 
acted  upon  until  removed  and  quash^  But  the  question  is,  whether 
so  la^ating  it,  the  township  of  Dacre  cum  Beweriey,  being  one  town* 
ship,  is  not  operated  upon  by  it  and  made  a  part  of  the  union,  and 
rendered  liable  to  contribute.  It  is  clear  that  by  the  statute  4  &  5 
Will.  4,  c.  76,  s.  26,  the  commissioners  have  a  power  to  unite  entire 
parishes  or  townships,  only  they  could  not  divide  them  into  separate 
divisions,  nor  unite  the  part  of  one  with  others,  so  as  to  constitute  a 
union.  It  is  also  dear  that  the  commissionol^  always  assuming,  as 
we  must  for  the  present  purpose,  that  tiie  two  places,  Dacre  and 
Bewerley,  formed  one  township,  made  a  mistake  in  supposing  them 
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to  be  two  townships.  Unquestionably  they  meant  that  the  district 
caUed  Beweriey  and  the  district  called  Dacre  were  to  be  part  of  the 
union  ;  and  we  do  not  see  why  the  order  should  not  have  the  effect 
that  they  meant  It  is  our  duty  to  construe  it  so  as  to  give  it, 
when  applied  to  the  facts,  the  effect  that  was  intended,  if  we  can ; 
and  we  must  act  upon  the  legal  maxim  that  we  must  construe  vi 
res  magi$  valeat  quam  pereat.  If  the  commissioners  had  said,  "  We 
do  not  know  whether  this  district  of  Beweriey  and  Dacre  form  one 
or  two  townships,  but,  whether  they  be  one  or  the  other,  we  direct 
them  to  form  part  of  the  union,"  we  think  the  order  would  have  been 
so  far  unquestionably  valid ;  and  we  think  it  clear,  although  they 
thought  them  to  be  separate,  that  they  meant  these  places  to  be 
united  if  they  were  not  But  then  it  is  said,  that  the  order  is  bad.  in 
that  part  in  which  it  directs  three  guardians  to  be  elected  for  one 
place  and  two  for  the  other,  if  they  constitute  one  township  ;  for  the 
commissioners  have  no  power  to  order  guardians  to  be  elected  for 
one  part  of  a  township  only,  under  sect  38,  and  they  probably  have 
not  But  is  that  fact  to  render  the  whole  order  a  nullity  ?  We  think 
it  is  not,  because  it  is  valid,  notwithstanding  this  defect,  until  it  is 
removed  and  quashed  for  that  defect  See  sect  105.  And  if  carried 
into  effect  pursuant  to  the  directions  contained  in  it,  the  acts  of  the 
guardians  in  the  mean  time  are  good  in  law  —  a  very  important  and 
necessary  provision  to  prevent  the  beneficial  effects  of  the  new 
arrangement  for  the  better  administration  of  the  poor  laws  being  sus- 
pended, while  it  gives  to  the  parties  aggrieved,  and  who  no  doubt 
cu-e  aggrieved  by  the  error  or  wrong,  a  ftill  opportunity  of  relieving 
themselves.  The  clauses  in  the  5  &  6  Vict  c.  57,  s.  12, 13,  and  the 
10  &  11  Vict  c.  109,  s.  25,  relied  upon  in  the  argument  to  cure  the 
defect,  while  they  show  strongly  the  intention  of  the  legislature  to 
give  intermediate  operation  to  all  the  provisions  of  that  statute, 
appear  to  us  to  apply  to  neglects  on  the  parts  of  the  parishes  or 
townships  to  act  according  to  the  commissioners'  orders,  and  not  to 
defects  in  the  order  itself.  They  indicate  the  intention  of  the  legis- 
lature not  to  throw  impediments  in  the  way  of  the  speedy  and  practi- 
cal effect  of  the  measure.  The  defects  in  the  order  itselt  seem  to  us, 
upon  consideration,  to  be  cured  by  the  4  &  5  Will.  4,  c.  76,  s.  105, 
which  makes  the  order  valid  ad  interim.  We  think,  therefore,  that 
although  the  order  would  have  been  wrong  in  ordering  three  guardians 
to  be  elected  for  Beweriey  and  two  for  Dacre,  instead  of  five  for  the 
entire  township,  if  they  constitute  one  township,  that  error  will  not 
prevent  the  order  from  operating  in  the  mean  time ;  and  while  it 
does  operate,  the  township  of  Dacre  cum  Beweriey  is  part  of  Pateley 
Bridge  Union.  But,  then,  if  the  apportionment  had  been  wrong,  and 
the  amount  to  be  paid  by  that  township  could  not  have  been  ascer- 
tained, this  would  have  been  a  difficulty  not  to  be  surmounted,  for 
the  township  is  bound  to  pay  that  proportion  only  which  the  com- 
missioners find  was  the  proportion.  This  difficulty  would  have 
occurred  if  the  commissioners  had  fixed  the  amount  to  the  joint 
township  and  the  district  had  consisted  of  two  separate  townships. 
But  as  tiiey  have  fixed  the  amount  of  each,  there  is  no  difficulty  in 
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ascertaining  what  is  due  from  both  by  adding  them  together.  We 
think,  therefore,  that  the  order  is  valid  for  the  present,  and  for  tbsse 
reasons  are  of  opinion  that  there  should  be  a  new  trial 

Alderson,  B.,  said,  I  do  not  differ  from  the  court  on  the  first  two 
points,  but  I  confess  I  at  present  entertain  considerable  doubt  as  to 
the  third,  and  hope  it  will  be  put  upon  the  record,  if  the  case  goes 
down  again.  I  think  the  order  of  the  commissioners  is  not  valid, 
unless  the  places  are  treated  as  two  separate  townships ;  because,  if 
they  are  treated  as  one  township,  the  order  of  the  commissioners  for 
uniting  two  separate  townships,  with  a  condition  that  one  town- 
ship shall  have  no  separate  guardians  at  all,  is,  in  my  opinion,  an 
invalid  order. 

Rule  for  a  nonsuit  discharged^  and  rule  absolute  for  a  new  trial 


Reqina  v.  The  Southampton  Dock  Company.* 
Hilary  Term,  January  22,  1851. 

Poor  Rates^  Liability  to —  Southampton  Dock  Company^  Construe' 
lion  of  13  Geo.  3,  c.  50,  5.  25  —  Ratable  Value  —  Proper  Deduc- 
lions  —  Expenses  of  Steamtug  —  Allowance  to  Directors  —  Pon- 
derous  Machinery  attached  to  Freehold  —  Income  Tax, 

The  Southampton  Dock  Company's  premises  consisted  in  part  of  the  custom-house,  rented 
and  occupied  by  her  majesty's  commissioners  of  customs,  and  a  manufactory  and  seyeral 
worlvshops,  rented  and  occupied  by  the  West  India  Mail  Packet  Company,  and  J.  W. 
The  company  under  the  188th  section  of  the  Dock  Act,  which  empowered  them  to  build 
or  provide  out  of  their  income  steamtugs  for  to>ving  vessels  into  or  out  of  the  docks, 
from  or  to  Southampton,  or  to  any  part  of  the  British  Channel,  had  actually  in  o^e  a 
steamtug,  which  offered  considerable  advantage  to  those  who  used  the'docu,  and  was 
conducive  to  the  general  profits  of  the  dock  business.  It  was  not,  however,  indispensable, 
as  other  steamboats  might  have  been  hired  at  Southampton  for  the  same  purpose,  but  at 
less  advantage  and  convenience  both  to  the  company  and  those  using  the  docks.  Attadied 
to  the  freehold,  and  essential  to  the  business  of  tne  company,  was  certain  fixed  plant,  con- 
sisting of  cranes,  steam  engines,  shears,  derricks,  dolphms,  and  other  like  ponderous  ma- 
chinery; which,  however,  were  capable  of  being  detached,  as  easily  and  with  as  little 
injury  to  the  freehold  as  tenants'  fixtures  put  up  for  the  purposes  of  trade  and  business, 
and  usually  valued  as  betv^ocn  incoming  cuid  outgoing  tenants :  — 

//eW,  upon  a  case  stated  as  to  the  extent  of  the  company's  liability  to  be  rated  to  the  relief 
of  the  poor,  — 

Firsts  that  the  25th  sect,  of  the  13  Geo.  3,  c  50,  "  for  the  better  r^ulating  the  poor,  ^ic,  of 
Southampton,"  and  which  provided  that  every  person,  whether  the  landlord  or  tenant, 
who  should  let  out  his  house  in  separate  apartments,  or  ready  furnished  to  lodgers,  shonlfl 
for  the  purposes  of  the  act  be  deemed  the  occupier  and  liable  to  be  rated,  did  not  apply 
to  the  part  of  the  company's  premises  of  which  they  were  not  the  occupiers. 

Secondly^  that  the  steamtng  mtist  be  taken  as  ancillary  to  the  dodu,  and  a  part  of  the  fUtat- 
ing  capital,  and  that  the  expenses  of  it  was  a  proper  deduction  to  be  made,  in  estimatiog 
the  amount  of  the  company's  assessment  to  the  rate. 

Thirdly^  that  as  an  allowance  to  directors  for  management,  anodier  proper  deduction  to 
1  90  Law  J.  Rep.(N.  s.)  M.  C.  155.    15  Jar.  268. 
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be  made  was  a  reasonable  amount  of  remuneration  for  personal  trouble  and  expense, 
and  for  the  exercise  of  the  skill  and  judgment  of  a  supposed  lessee  of  the  company  in 
managing  the  affairs  of  the  docks,  independently  of  the  profit  on  capital  employed  by 
him. 

FewrUd^y  that  the  cranes,  steam  engines,  and  other  ponderous  machinery  were  properly  in- 
cluded in  estimating  the  ratable  value  of  the  company's  premises. 

Fifihlify  that  no  deduction  could  be  made  for  income  tax,  in  respect  of  the  estimated  profit 
of  a  supposed  tenant  of  the  docks,  that  not  being  a  tax  i^x)n  the  subject  matter  rated,  but 
upon  the  net  income  of  the  tenant  after  paying  the  rent  of  the  premises. 

On  appeal  at  the  Easter  Quarter  Sessions,  1849,  for  the  town 
and  county  of  Southampton,  against  a  rate  for  the  relief  of  the  poor 
within  the  said  town  and  county,  to  which  the  Southampton  Dock 
Company  was  assessed  in  the  entire  sura  of  4071L  net  estimated 
rental  or  ratable  value,  in  respect  of  the  docks  and  various  buildings, 
warehouses,  stores,  workshops,  steam  engines,  waterworks,  machinery, 
yards  and  buildings,  belonging  to  the  said  company,  the  recorder 
reduced  the  amount  of  such  assessment  to  3750^,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench  on  the  following  case :  — 

The  Southampton  Dock  Company  was  incorporated  by  stat  6  Will. 
4,  c  29,  amended  by  1  &  2  Vict  c.  62, 6  &  7  Vict  c.  65,  and  8  &  9  Vict 
c.  23,  and  under  the  provisions  and  restrictions  of  these  statutes  (copies 
of  which  are  to  be  referred  to  as  part  of  this  case)  the  company  pro- 
ceeded to  make  the  docks  and  premises  included  in  the  rate,  and  to  take 
toll,  &c,  and  the  business  of  the  docks  is  now  carried  on  under  these 
acts.  In  the  assessment  on  the  company,  certain  parts  of  the  above 
premises,  belonging  to  the  company,  but  exclusively  used  and  occu- 
pied by  other  persons,  were  included,  and  as  to  these  the  Court  of 
Quarter  Sessions  adjudged  that  the  dock  company  was  not  ratable 
in  respect  of  them,  but  only  for  the  docks  and  other  premises  occu- 
pied by  the  company.  The  following  are  the  particulars  of  the 
premises  so  used  and  occupied  by  other  persons :  that  is  to  say,  the 
custom-house,  with  the  appurtenances,  leased  to  and  in  the  occupa- 
tion of  her  majesty's  commissioners  of  customs,  at  the  rent  of  500/. 
10*.  /  a  manufactory,  rented  and  occupied  by  the  West  India  Mail 
Packet  Company,  at  the  rent  of  440l ;  sundry  workshops,  in  the 
occupation  of  J.  White,  at  the  annual  rent  of  75/.  All  these 
premises,  except  the  custom-house,  are  within  the  general  outer 
enclosure  of  the  dock  company's  premises.  The  custom-house  itself 
is  built  on  the  land  taken  by  the  dock  company,  under  the  powers  of 
one  of  the  above-mentioned  acts,  but  it  is  without  the  enclosure. 
The  customs'  watch-house  is  within  the  enclosure,  and  both  are  let  at 
an  entire  rent  to  the  commissioners  of  customs.  It  was  proved  that 
the  dock  company  had  demanded  from  the  West  India  Mail  Packet 
Company  the  poor  rates  due  in  respect  of  that  portion  of  the  dock 
premises  so  occupied  by  them ;  and  it  was  contended  by  the  respond- 
ents that  the  dock  company  was  ratable  for  all  the  above  premises, 
and  they  referred  to  the  following  clauses  of  a  local  act,  13  Geo.  3, 
c.  50,  being  "  An  Act  for  the  better  regulating  the  poor,  and  repairing 
the  highways  within  the  town  and  county  of  the  town  of  South- 
ampton," (a  copy  of  which  act  is  to  be  referred  to  as  part  of  this 
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case.)  Sect  25  of  this  act,  after  reciting  that  divers  houses  are  let 
out  as  separate  apartments  and  distinct  tenements,  and  others  are 
let  ready  furnished,  and  that  divers  persons  have  let  tenements,  built 
on  ground  appurtenant  to  their  principal  dwelling,  to  strangers  sjid 
others  unable  to  pay  rates,  or  improper  to  be  rated,  whereby  the  pay- 
ment of  rates  may  be  evaded,  &c.,  provides  that  every  person,  whether 
landlord  or  tenant,  who  shall  let  out  his  house  in  separate  apartments, 
or  ready  furnished,  to  lodgers,  or  who  shall  have  let  any  such  build- 
ings as  aforesaid,  shall,  for  the  purposes  of  that  act,  be  deemed  to 
be  the  occupier  thereof,  and  such  landlord  or  tenant,  or  any  or  either 
of  them,  at  the  discretion  of  the  said  guardians,  may  be  rated 
accordingly,  and  shall  be  liable  and  subject  to  the  payment  of  the 
sum  so  assessed.  And  by  the  26th  section  of  the  same  act,  the 
goods  and  chattels  of  every  person  renting  or  enjoying  any  such 
separate  apartment  in  such  house,  or  renting  or  occupying  any  such 
ready  furnished  or  any  such  tenements,  are  liable  to  be  distrained  for 
payment  of  the  said  rate,  and  the  amount  so  paid  or  levied  may  be 
deducted  out  of  the  next  rent  due  to  the  landlord.  As  to  the  residue 
of  the  property  in  the  occupation  of  the  appellants,  their  revenues 
are  derived  under  the  provisions  of  their  acts  from  tonnage,  does, 
rates  on  exports  and  imports,  warehouse  and  wharfage  rents,  pay- 
ments for  using  graving  or  dry  docks,  and  tolls  paid  by  passengera 
landing  or  embarking  at  the  docks ;  and  all  these  payments  accnie 
either  in  respect  of  the  use  of  the  company's  premises,  or  for  work 
done  by  the  company's  servants  and  workmen  for  those  who 
use  them. 

Both  parties  agreed  as  to  the  principle  of  rating — that  is  to  say, 
that  the  net  annual  receipts  of  the  company  should  be  taken,  without 
allowing  interest  on  the  original  outlay  in  forming  the  docks,  or  on 
subsequent  loans  for  the  enlargement  and  completion  of  them  ;  and 
after  deducting  therefrom  interest  on  the  capital  necessary  for  carry- 
ing on  the  business  of  the  company,  tenants'  profits,  the  taxes,  and 
the  estimated  annual  expenses  of  repairs  and  renovations,  that  the 
residue  was  the  ratable  value.  The  difference  between  the  parties 
arose  on  some  of  the  items  of  disbursement  and  deduction  claimed 
by  the  appellant  The  following  is  the  short  statement  of  receipts 
and  deductions,  as  allowed  by  the  court :  — 

The  gross  receipts  for  the  year,  and  exclusive  of  the  rent  of 
the  premises  ratable  separately, £20,600 

Disbursements  during  the  same  year,  including  expenses  of 

a  steamtug,  direction,  insurance,  local  rates,  &c,      .     .     .      10,300 

Net  receipts, 10,300 

Further  deductions,  claimed  and  allowed,  were, 
capital  necesssary  for  carrying  on  the  company's 
business  —  that  is  to  say,  movable  plant,  .    .    .     £6,900 

Ck)als  in  store,  materials,  and  cash  balance,  .    .    .       8,100 

Total  amount  of  capital, 15,000 
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On  whioh  last  amount  the  court  allowed,  under  the 

special  circumstances  of  the  case,  5^  per  cent. 

interest,  and  SOL  per  cent  for  tenants'  and  trade 

profits, £3,750 

Estimated  annual  expense  of  repair  and  renovation 

of  movable  plant, 845 

Estimated  annual  expense  of  repair  and  renovation 

of  fixtures,  or  fixed  plant,  described  hereafter,     .  390 

Annual  repair  and  maintenance  of  the  freehold 

premises  occupied  by  the  company,  exclusive 

of  the  above  fixtures, 1,565 

Total  deductions, £6,550 

Net  ratable  value  in  the  hands  of  a  tenant, £3,750 

To  which  last  amount  the  rate  was  reduced  by  the  court  The 
respondents  objected  to  any  deduction  for  disbursements  in  respect 
of  the  items  of  steamtug  and  direction.  As  to  the  steamtug,  for 
the  expenses  of  which  the  court  allowed  778/.,  it  appeared  that  one 
bad  been  and  was  actually  in  use  by  the  dock  company  for  the  pur- 
poses of  the  docks,  and  the  company  are  empowered,  by  the  lo8th 
section  of  the  Dock  Act,  to  build  or  provide,  out  of  the  income  of  the 
company,  steamtugs,  for  the  purpose  of  towing  any  vessels  into  or 
out  of  the  docks,  from  or  to  Southampton,  or  to  any  part  of  the 
British  Channel.  The  steamtug  offers  considerable  advantages  to 
those  who  use  the  docks,  and  may  be  fairly  considered  as  a  useful 
appendage  to  the  docks,  and  conducive  to  the  general  profits  of  the 
concern.  It  was  not  indispensably  necessary,  inasmuch  as  the  duty 
might  have  been  done  by  hiring  other  steamboats  at  Southampton 
for  each  occasion,  but  at  less  advantage  and  convenience,  both  to  the 
company  and  the  public  using  the  docks.  The  value  of  such  a  tug 
is  to  be  taken  at  2500/.,  and  is  included  in  the  estimated  value  of  the 
movable  plant  hereinbefore  mentioned.  The  actual  receipts  or  earn- 
ings  of  it  for.  the  year  are  included  in  the  above  statement  of  the 
general  receipts  of  the  company,  and  amount  to  616/.  As  to  direc- 
tion, this  was  a  sum  of  1000/.  heretofore  paid  to  the  directors  under 
the  Dock  Act,  as  a  personal  remuneration  for  managing  the  business 
of  the  company.  The  dividends  of  the  company  being  small,  the 
directors  had,  in  fact,  waived  and  declined  to  receive  any  remunera- 
tion for  the  last  year  before  the  asse^ment  The  sum  was  allowed 
by  the  sessions  as  a  reasonable  remuneration  for  the  personal  trouble 
and  expense,  and  for  the  exercise  of  the  skill  and  judgment  of  a  sup- 
posed lessee  of  the  company,  in  managing  the  aiTairs  of  the  «docks, 
independently  of  the  profit  on  capital  embarked  by  him. 

In  addition  to  the  deductions  allowed  by  the  court,  the  appellants 
claimed  two  further  deductions  :  they  contended  that  certain  fixtures 
or  fixed  plant,  consisting  of  cranes,  steam  engines,  shears,  derricks, 
dolphins,  and  other  like  ponderous  machinery  attached  to  the  free- 
hold, and  essential  to  the  business  of  the  company,  should  be  taken 
into  account  in  estimating  the  rent,  as  fixtures  for  which  a  tenant 
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wonld  be  required  to  pay  on  taking  poBseasion  of  the  premises,  and 
ought  to  be  treated  aa  personal  stock  in  the  nature  of  stock  in  trade, 
and  part  of  the  capital  which  a  tenant  would  have  to  invest  in  the 
business ;  that,  if  so  considered,  such  fixtures  would  diminish  instead 
of  increa  e  the  ratable  value  of  the  property  of  the  company.  The 
fair  value  of  the  fixtures,  if  purchased  by  an  incoming  tenant,  would 
be  6550/. ;  and  the  sessions  find  as  a  fact,  that  the  fixtures  in  ques- 
tion were  attached  to  the  freehold,  but  are  capaUe  of  being  detached 
from  the  freehold  as  easily  and  with  as  litde  injury  to  it  as  other  fix- 
tures put  up  for  the  purposes  of  the  trade  or  business  of  the  tenant, 
and  usually  valued  as  between  incoming  and  outgoing  tenants.  If 
those  fixtures  ought  to  be  regarded  as  stock  in  trade  or  personal  stodc, 
then  the  appellants  are  entitled  to  the  same  deduction  in  respect  of 
interest  and  tenants'  profits  as  on  the  sum  of  15,000/.  above  men- 
tioned. 

The  appellants  further  claimed  to  deduct  155/.  per  annum  for  in- 
come tax,  and  they  claimed  this  deduction,  not  in  respect  of  the 
amount  of  the  tax  actually  paid  by  them  as  owners  of  the  prembes, 
but  in  respect  of  the  estimated  profit  or  income  of  the  supposed 
tenant  of  the  dock  company ;  contending  that  the  tax  would  operate 
to  diminish  the  rent  which  a  tenant  would  agree  to  pay.  The  ses- 
sions held,  that  the  tax,  being  on  the  income  of  the  lessee,  over  and 
above  the  rent  paid  for  the  premises  bv  which  his  profits  are  earned, 
could  not  affect  the  rent,  and  disallowed  the  deduction.  The  respond- 
ents dic^  not  object  to  the  amount  of  this  deduction,  if  allowed  at 
all,  and  no  point  was  raised  on  the  effect  of  the  payment  of  the  tax 
by  the  company,  under  Schedule  (A)  of  the  Income-tax  Act. 

The  points  in  difference  between  the  parties,  submitted  to  the  judg- 
ment of  this  court,  are,  therefore,  as  follows:  On  the  part  of  the 
respondents  —  first,  that  the  dock  company  was  properly  assessed  for 
the  premises  hereinbefore  described  as  occupied  by  other  parties; 
secondly,  that  the  expenses  of  the  steamtug  ought  not  to  have  been 
allowed;  thirdly,  that  the  deduction  under  the  head  of  Direction 
ought  not  to  have  been  allowed.  On  the  part  of  the  appellants — 
first,  that  the  fixtures  or  fixed  plant  of  the  company,  as  above  de- 
scribed, ought  to  have  been  considered  as  capital  or  stock  in  trade ; 
secondly,  that  the  income  tax  on  the  tenant's  income  or  profit  ought 
to  have  been  deducted.  The  rate,  as  amended  by  the  sessions,  is  to 
be  raised,  or  further  reduced,  amended,  confirmed,  or  referred  back  to 
the  sessions,  as  this  court  shall  think  fit. 

A  rule  having  been  obtained,  calling  upon  the  overseers  of  the  poor 
of  Southampton  to  show  cause  why  the  rate  should  not  be  amended, 
by  further  reducing  the  assessment  made  upon  the  said  dock  com- 
pany,— 

M.  D.  Hill  and  Massey^  for  the  respondents,  showed  cause,  (No- 
vember 16.)  This  rule  calls  upon  the  respondents  to  say  why  the 
rate  should  not  be  further  reduced.  They  ought  not,  therefore,  to  be 
called  upon  to  begin  now,  because  what  has  been  done  is  in  their 
favor. 
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[Lord  Campbelly  C.  J.  The  rule  is,  that  the  party  oalled  upon  to 
show  cause  ought  to  show  cause.] 

Then  the  first  objection  is,  that  the  premises  which  are  in  the  occu- 
pation of  other  parties  are  ratable  to  the  dock  company.  But  it  may 
not  be  necessary  for  the  court  to  decide  this  point. 

[Lard  Campbelly  C.  J.  Can  we  adjudge  how  the  rate  is  to  stand 
without  giving  our  opinion  on  that  point  ?] 

The  court  cannot  increase  the  rate  beyond  4071/.,  and  if  it  comes 
to  that,  in  other  points  it  is  sufficient  The  question  is,  whether  a 
custom-house  in  possession  of  the  queen  is  not  within  the  clause  of 
the  stat,  13  Geo.  3,  c.  50,  s.  25,  which  applies  to  property  in  pos- 
session of  "  persons  improper  to  be  rated."  Secondly,  the  expenses 
of  the  steamtug  ought  not  to  have  been  allowed  as  a  deduction, 
viz.,  25L  per  cent  on  its  value,  which  was  assumed  to  be  2500/.  The 
earnings  of  the  steamtug,  which  were  616/.,  are  allowed  in  favor  of 
the  parish.  The  yifference  is  allowance  for  reducing  property  of  the 
dock  company.  By  the  act  of  Parliament,  6  Will.  4,  c  29,  the  dock 
company  is  permitted  to  embark  in  trade  by  keeping  steamtugs* 
Such  employment  is  collateral  to  the  business  of  the  dock  company, 
and  cannot,  for  purposes  of  rating,  be  combined  with  it  The  tug  i3 
not  a  necessary  appendage  to  the  enjoyment  of  the  dock.  A  tenant 
might  conduct  the  business  of  the  dock  without  the  convenience  of 
the  tug,  and  the  supposed  rent  for  the  purposes  of  rating  is  not  neces- 
sarily to  be  estimated  in  proportion  to  all  the  profits  actually  made. 
The  fact  of  the  dock  company  being  allowed  to  carry  on  any  trade 
by  statute  cannot  affect  their  quantum  of  rate.  If  the  gains  from 
the  tug  had  been  much  greater  than  the  expenses,  could  the  ratable 
value  be  thereby  increased  ? 

[Lard  Campbell^  C.  J.  If  vessels  could  not  be  brought  into  dock 
without  the  aid  of  a  steamtug,  it  becomes  ancillary,  to  the  business 
of  the  dock,  and,  surely,  the  expense  should  be  deducted.] 

That  is  not  found,  and,  besides,  a  distinct  payment  is  made  for  the 
tuff  on  each  occasion  of  towing  vessels  into  the  dock.  Suppose  an 
individual  occupier  of  the  dock  instead  of  a  company,  could  nis  gains 
by  the  business  of  a  carrier  to  or  a  trade  within  the  docks  be  taken  to 
eke  out  the  ratable  value  of  the  dock  ?  A  carriage  wagon  to  Lon- 
don would  be  a  convenience,  in  respect  of  which  the  company  might 
equally  claim  a  deduction. 

SLord  Campbell^  C.  J.     Would  not  that  be  a  useful  appendage  ?] 
t  might  be ;  but  could  the  company  be  rated  upon  profits  earned 
in  that  way  in  difierent  parishes  ?  or,  in  this  case,  can  earnings  of  the 
tug  at  the  mouth  of  the  river  be  included  in  the  ratable  value  ? 

[Lord  Campbell^  C.  J.  In  renting  the  dock,  a  tenant  could  take 
into  account  the  receipts  and  disbursements  of  the  steamtugj 

The  case  of  The  Queen  v.  The  Great  Western  Railway  Company^ 
6  Q,  B.  Rep.  179;  s.  c.  15  Law  J.  Rep.  (n.  s.)  M.  C.  80,  applies  here. 
A  deduction  was  claimed  in  that  case  for  the  l^oss  on  branch  lines, 
which  were  worked  solely  on  account  of  the  increased  traffic  to  the 
principal  line,  and  was  disallowed. 
VOL.  III.  40 
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[Lord  Campbelly  C.  J.  Here  the  steamtug  is  never  employed, 
except  when  a  vessel  is  towed  into  or  out  of  the  dock.] 

But  the  employment  of  it  is  merely  accidentaL  Other  togs  might 
be  employed.  Then  as  to  the  allowance  in  respect  of  direction.  The 
duties  performed  are  such  as  a  tenant  could  not  hire  persons  to  da 
It  is  in  effect  an  allowance  of  1000^  a  year  for  what  a  tenant  him- 
self must  do  in  managing  the  affairs  of  the  dock.  The  case  of  The 
Queen  v.  St.  Oiles^  Camberwell,  19  Law  J.  Rep.  (n.  s.)  M.  C.  122,  b 
directly  in  point  to  show  that  such  an  allowance  ought  not  to  be 
made.  Next,  as  to  the  deduction  for  machinery.  Upon  no  principle 
can  the  deduction  be  made.  The  machinery  is  necessary  for  the  use 
of  the  dock  premises,  and  increases  the  value  of  the  occupation,  and 
it  is  clear  that  fixtures  of  that  nature  form  part  of  the  ratable  value. 
The  King'  v.  Lord  Granville,  9  B.  &  C.  188 ;  s.  c.  7  Law  J.  Rep.  M 
C.  89.  The  King  v.  The  Birmingham  and  Staffordshire  Gas  Light 
Company,  6  Ad.  &  E.  634 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  M.  C.  92.  Lastly, 
as  to  the  claim  for  income  tax.  That  is  a  tax  assessed  upon  clear 
profits,  and,  therefore,  the  claim  clearly  cannot  be  allowed. 

[Lord  Campbell,  C.  J.  It  is  supposed  to  be  paid  out  of  the  dear 
income  which,  but  for  the  tax,  the  person  would  have  to  spend.] 

Just  so.  The  only  shadow  of  authority  for  the  allowance  are  the 
rather  obscure  observations  in  The  Queen  v.  The  Great  Western  Rail' 
way  Company. 

Greenwood,  Sanders,  and  Wise,  contra.  The  recorder  has  come  to 
a  very  proper  decision  in  making  the  deductions. 

[Lord  Campbell,  C.  J.  You  may,  I  think,  begin  with  the  deduction 
in  respect  of  the  steamtug.] 

Then,  clearly,  that  is  a  proper  deduction.  The  questions  here  must 
be  decided  rebus  sic  stantibus,  and  from  the  facts  found,  it  would 
appear  to  be  necessary  to  the  enjoyment  of  the  dock  to  have  the 
0tc»,mtug.  But  it  is  not  necessary  to  go  to  that  extent,  as  under  the 
Dock  Act  if  the  tug  is  used,  as  it  cleariy  is,  for  ordinary  purposes  and 
the  general  advantage  of  the  business  of  the  dock,  the  deduction  has 
been  properly  made.  As  to  the  expenses  of  direction,  but  for  the  case 
of  The  Queen  v.  St.  Giles,  Camberwell,  the  right  to  an  allowance  in 
that  respect  would  have  been  considered  clear,  and  that  case  is  dis- 
tinguishable from  this.  There  the  expenses  of  direction  were  neces- 
scury  only  for  the  convenient  management  of  the  company,  irrespective 
of  the  value  of  the  premises,  which  could  be  rated  without  any  refe^ 
ence  whatever  to  the  direction,  and  had  no  relation  to  what  would 
be  the  ordinary  duties  of  a  lessee.  Here,  the  duties  are  very  multifa- 
rious, and  relate  to  the  superintendence  of  the  business  going  on  in 
the  dock  itself.  Remuneration  to  directors,  therefore,  is  a  necessary 
expense.  The  company  are  to  be  treated  as  if  they  were  tenants,  and 
it  is  not  to  be  assumed  that  a  tenant  could  himself  perform  aU  the 
duties. 

[  Coleridge,  J.  Does  it  amount  to  more  than  that  a  certain  number 
manage  the  company  for  themselves  and  the  others  interested,  and  i9 
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not  the  allowance  made  for  tenants'  profits  in  part  referable  to  the 
skill  used  by  the  tenant?] 

If  the  tenant  principle  is  to  be  applied,  and  it  must  be  so,  the  court 
must  consider  that  no  one  man  could  perform  the  duties  of  the  direc- 
tion, and  therefore  that  other  persons  than  members  of  the  company 
might  be  employed. 

[  Coleridg-e^  J.  Suppose  just  sixteen  persons  became  tenants  of  the 
dock,  could  they  deduct  1000/.  for  their  skill  and  attention  ?  Is  it 
not,  after  all,  a  payment  for  the  management  of  the  company  ?] 

The  company's  act  requires  directors  should  be  employed  and  paid, 
and  the  company  must  submit  to  do  so.  Suppose  each  director  held 
one  particular  office,  there  could  be  no  doubt  about  the  deduction 
then,  and  the  mere  difference  in  name  cannot  alter  the  right  This  ia 
like  the  case  of  a  partnership  in  which  the  active  partner  is  entitled 
to  receive  a  remuneration  for  his  services,  or  where  a  head  bailiff  is  em- 
ployed, or  in  the  case  of  tolls,  where  there  is  a  manager  or  collector  of 
the  tolls.  The  King  v.  The  Oxford  Canal  Company,  10  B.  &  C.  163 ; 
s.  c.  8  Law  J.  Rep.  M.  C.  62.  Then,  as  to  the  allowance  for  fixed 
capital,  a  doubt  certainly  is  raised  by  the  authorities,  but  the  point  is 
by  no  means  satisfactorily  settled.  The  cases  of  The  Sinff  v.  Tk^s 
Birmimffham  and  Staffordshire  Gus  Light  Company,  and  The  Qmen 
V.  Guest,  7  Ad.  &  E.  951 ;  s.  c.  7  Law  J.  Hep-  (n.  s.)  M.  C.  38,  have 
been  erroneously  supposed  to  be  founded  one  upon  the  other.  A 
tenant  might  take  the  premises  at  their  value  without  the  fixtures, 
and  surely  he  is  not  to  be  rated  according  to  the  value  of  expensive 
fixtures,  which  might  bear  no  sort  of  proportion  to  the  rent  that  he 
actually  pays.  Now  that  steam  power  and  large  machinery  are  so 
much  more  used  than  when  those  cases  were  decided,  it  is  of  extreme 
importance  that  this  question  should  be  fully  considered.  Before 
those  cases,  the  ratable  subject  matter  was  always  considered  to  be 
what  is  termed  landlord's  property,  and  there  the  words  of  the  Paro- 
chial Assessment  Act,  as  to  the  deduction  of  expenses,  were  not  suffi* 
ciently  looked  to.  This  observation  applies  equally  to  the  claim  in 
respect  of  direction.  Lastly,  as  to  the  income  tax ;  the  appellants 
only  seek  to  deduct  the  income  tax  upon  a  tenant's  share  of  the  profita 
Like  any  oth«r  tax,  a  tenant  would  consider  such  deduction  in  rent- 
ing the  premises.  The  decision  in  The  Queen  v.  The  Great  Western 
Railway  Company  is  almost  express  upon  this  point  They  referred 
also  to  The  Queen  v.  Mile  End  Old  Thum,  10  Q.  B.  Rep.  208;  s.  c 
16  Law  J.  Rep.  (n.  s.)  M.  C.  184.  C%*A  adv.  vuU. 

The  judgment  of  the  court  *  was  now  delivered  by 

Lord  Campbell,  C.  J.  The  first  question  which  arose  in  this  case 
was,  whether  the  appellants  were  liable  to  be  rated  to  the  relief  of  the 
poor  in  respect  of  certain  premises  of  which  they  are  the  owners  but 
not  the  occupiers,  viz.,  the  custom-house  in  the  occupation  of  her 
niajesty's  commissioners  of  customs  at  the  rent  of  500^  10*.  a  year, 

1  llofLD  Campbell,  C.  J.,  Coleeidoe,  WieHTMAif,  and  Erle,  JJ. 
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a  manufactory  in  the  occupation  of  the  West  India  Mail  Packet  Com- 
pany at  the  rent  of  440^  a  year,  and  several  work8hof>s  in  the  ooco- 
pation  of  J.  White  at  the  rent  of  75/.  a  year.  The  liability  of  the 
appellants  to  be  rated  for  these  premises  was  rested  on  a  local  act  of 
Parliament,  13  Greo.  3,  c  50,  for  regulating  the  poor  in  Southampton, 
which,  to  remedy  the  inconvenience  produced  by  persons  letting  small 
tenements  to  strangers  and  others  unable  to  pay  rates,  enacts,  that 
every  person  who  shall  let  out  his  house  in  separate  apartments,  or 
ready  furnished  to  lodgers,  or  shall  so  let  tenements  built  on  ground 
appurtenant  to  his  princial  dwelling  house,  shall,  for  the  purposes  of 
the  act,  be  deemed  the  occupier  thereof.  We  are  clearly  of  opinion 
that  this  enactment  does  not  apply  to  any  of  these  premises,  although 
they  be  all  within  the  general  outer  enclosure  of  the  dock  company, 
except  the  custom-house,  which  is  built  on  land  of  the  company  at 
a  considerable  distance.  Indeed,  the  point  was  not  seriously  pressed 
by  the  counsel  for  the  respondents,  and  there  is  no  necessity  for  say- 
ing more  upon  it  But  they  strenuously  objected  to  the  deduction  of 
778/.  from  the  sum  on  which  the  assessment  was  to  be  made,  for  the 
expenses  of  the  steam  tug ;  contending  that  the  steamtug  was  entirely 
unconnected  with,  or,  at  least,  collateral  to  the  trade  of  keeping  the 
docks ;  that  the  company  carried  on  two  trades,  and  that  the  loss 
upon  the  trade  of  steamtug  keepers,  which  was  unconnected  with 
the  property  liable  to  be  assessed,  could  not  be  allowed  as  a  deduction 
from  the  profits  of  the  docks.  But  the  case  finds  that  the  company, 
being  empowered  by  their  act  of  Parliament  to  provide  out  of  their 
income  steamtugs  for  the  purpose  of  towing  any  vessels  into  or  out 
of  the  docks,  from  or  to  Southampton  or  any  part  of  the  British 
Channel,  did  employ  for  this  purpose  the  steamtug  in  question, 
<^  which  offers  considerable  advantage  to  those  who  use  the  docks, 
and  may  be  fairly  considered  as  a  useful  appenda^  to  the  docks,  and 
conducive  to  the  general  profits  of  the  concern,  although  it  was  not 
indispensably  necessary,  inasmuch  as  the  duty  might  have  been  done 
by  hiring  the  steamboats  at  Southampton  for  each  occasion,  but  at 
less  advantage  and  convenience  both  to  the  company  and  the  public 
using  the  docks."  We  think  that  upon  this  statement  the  steamtug 
must  be  taken  to  be  ancillary  to  the  docks,  and  part  of  the  floating 
capital  used  in  carrying  on  this  concern.  She  was  sometimes  em- 
ployed beyond  the  limits  of  the  docks,  but  this  was  only  with  a  view 
to  the  tramc  carried  on  in  unloading  and  loading  cargoes  within  the 
docks.  It  was  admitted,  that  if  ropes  fixed  to  a  block  in  the  docks 
had  been  run  out  far  beyond  the  limits  of  the  docks,  and  being  there 
fastened  to  ships  about  to  enter,  had  been  used  to  draw  them  to  the 
wharf  where  they  were  to  unload,  the  expense  of  those  ropes  would 
be  a  fair  deduction  from  the  profits  of  the  concern  in  estimating  the 
amount  of  the  assessment ;  and  the  expense  of  the  steamtug  seems 
to  us  to  rest  upon  the  same  principle.  The  account  is  credited  with 
the  616/.  earned  by  her,  and  her  receipts  might  have  exceeded  her 
expenses,  thereby  augmenting  the  sum  to  be  assessed. 

We  entertained  considerable  doubt  during  the  argument  respecting 
the  1000/.,  under  the  head  of  direction,  stated  to  be  a*  reasonable 
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remuneration  for  the  personal  trouble  and  expense,  and  for  the  exer- 
cise of  the  skill  and  judgment  of  a  supposed  lessee  of  the  company, 
in  managing  the  affairs  of  the  docks,  independently  of  the  profit  on 
capital  employed  by  him.  We  were  startled  by  such  an  allowance 
for  what  might  be  supposed  to  be  done  by  the  lessee  personally,  in 
addition  to  5L  per  cent  interest  on  capital,  and  25L  per  cent  for  ten- 
ants' and  trade  profits,  although  the  directors  of  the  company  had 
declined  t-o  receive  any  remuneration  for  the  last  year  before  the  assess- 
ment But  we  have  only  to  consider  whether  in  point  of  law  there 
ought  to  be  an  allowance  in  a  concern  of  this  sort  for  management, 
as  well  as  a  percentage  for  interest  on  capital  and  tenants'  profits. 
The  reasonable  amount  of  these  must  be  deemed  matters  of  fact 
which  the  sessions  have  determined,  and  the  question  for  us  is  the 
same  as  if  the  sum  put  down  for  management  had  been  50/.,  after  an 
allowance  of  3/.  per  cent  on  capital,  and  7/.  per  cent  for  tenants' 
profits.  Now,  looking  to  the  nature  of  this  concern,  and  the  allow- 
ance previously  received  by  the  directors,  and  to  which  they  were  still 
entitled,  we  cannot  say  that  there  ought  not  to  have  been  an  allow- 
ance for  management,  which  might  be  stated  as  a  reasonable  remu- 
neration to  the  lessee  of  the  company  in  the  terms  used  by  the  learned 
recorder.  The  case  of  TTie  Queen  v.  St.  Gilesj  Camberwelly  was 
strongly  relied  upon  by  the  respondents,  but  there  two  concerns  had 
been  conjoined,  one  of  which  only  was  the  subject  of  the  rate,  and 
an  allowance  was  claimed  in  respect  of  a  payment  made  to  the 
directors  for  managing  both. 

The  fourth  question  arose  upon  a  deduction  claimed  by  the  appel- 
lants, which  was  disallowed.  They  contended  that  their  cranes,  steam 
engines,  and  other  like  ponderous  machinery,  although  attached  to 
the  freehold,  ought  to  be  treated  as  stock  in  trade,  and  part  of  the 
capital  which  a  tenant  would  have  to  invest  in  the  business,  so  as  to 
diminish  instead  of  increasing  the  ratable  value  of  the  property  of 
the  company.  The  sessions  did  find  as  a  fact  that  these  fixtures, 
worth  6450/.  to  an  incoming  tenant,  although  attached  to  the  free- 
hold, are  capable  of  being  detached  from  the  freehold  as  easily,  and 
with  as  little  injury  to  it,  as  other  fixtures  put  up  for  the  purpose  of 
the  trade  of  the  tenant,  and  usually  valued  as  between  incoming  and 
outgoing  tenants.  But  this  is  a  rate  upon  buildings  to  which  ma- 
chinery is  attached  for  the  purpose  of  trade,  and  it  has  been  solemnly 
decided,  that  such  real  property  ought  to  be  assessed  according  to  its 
existing  value  as  combined  with  the  machinery,  without  considering 
whether  the  machinery  be  real  or  personal  property,  or  whether  it  be 
liable  or  not  to  distress  or  seizure  under  a /./a.,  or  whether  it  would 
go  to  the  heir  or  executor,  or,  at  the  expiration  of  a  lease,  to  the  land- 
lord or  tenant  The  King  v.  T%e  Birmingham  and  Staffordshire  Ous 
Light  Company,  In  this  last  case  all  the  arguments  pressed  upon  us 
to  show  that  such  fixtures  are  stock  in  trade,  and  not  to  be  taken 
into  account  in  a  rate  on  the  realty,  were  urged,  but  urged  in 
vain.  It  is  of  the  greatest  importance  that  a  rule  upon  such  a  subject, 
which  has  been  laid  down  and  acted  upon,  should  be  adhered  to,  and 
we  see  no  reason  why  this  rule  should  be  now  disturbed. 
40* 
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On  the  last  point  no  reasonable  doubt  can  be  entertained,  the  ap- 
pellants claiming  a  deduction  of  155/.  for  income  tax  in  respect  of 
the  estimated  profit  of  the  tenant  to  whom  the  docks  might  be  let 
This  is  not  a  tiatx  upon  the  subject  matter  rated,  which  the  tenant  as 
such  would  be  obliged  to  pay,  but  upon  the  net  income  of  the  tenant 
after  paying  the  rent  of  the  premises  by  which  his  profits  are  earned, 
llie  cases  cited  apply  to  local  taxes  which  affect  the  subject  matter 
rated,  and  operate  directly  in  diminution  of  the  rent  For  these 
reasons  we  are  of  opinion  that  the  learned  recorder  of  Sonthamptoo 
rightly  disposed  of  all  the  questions  brought  before  him,  and  that 
the  order  of  sessions  should  be  affirmed. 

Order  of  sessions  confirmed 


Reoina  v.  Cottle  &  others.^ 
Hilary  Term,  January  18,  1851. 

Tiimpike  Aclj  Construction  of — "  Tovm^^ — IndictmenL 

A  turnpike  act,  passed  in  1840,  and  which  was  to  be  in  force  for  thirty-one  years,  prorided 
that  It  should  not  be  lawful  to  continue  or  erect  any  turnpike  ^te  acroes  me  roads  in  dw 
town  of  T^  or  in  any  other  town  through  or  into  which  the  said  roads  might  pass  or  be 
made:  — 

Hdd^  that  the  i>rohibitk>n  extended  to  the  erection  of  a  gate  within  the  limits  of  the  town 
of  T.  as  it  existed  at  any  time  during  the  operation  of  the  act,  and  not  merely  at  the  time 
when  the  act  passed. 

On  the  trial  of  an  indictment  against  the  turnpike  trustees  for  erecting  a  gate  witluir  the 
town  of  T.,  the  judge  directed  the  jury  that  the  word  *'  town  "  was  to  be  taken  in  its  pop- 
ular sense  of  a  collection  of  houses,  and  that  they  were  to  consider  whether  the  spot  wnere 
the  cate  stood  was  so  surrounded  by  hoases  that  the  inhabitants  might  fairly  be  said  to 
dwell  together,  the  fact  of  the  houses  being  separated  by  gardens  not  prerenting  then 
from  lying  together :  — 

Udd  not  to  be  a  misdirection. 

Indictment  for  erecting  a  gate  in  a  highway. 

Plea —  Not  guilty. 

The  indictment,  which  was  found  at  the  last  Spring  assizes,  for 
the  county  of  Somerset,  was  removed  hwceriioraH^  and  came  on  for 
trial,  before  Mr.  Russell  Gurney,  at  the  Wells  Summer  assizes,  1850, 
when  it  appeared  that  the  obstruction  complained  of  was  a  turnpike 
gate  erected  by  the  trustees  under  a  local  act,  3  Vict  c.  36,  (for  more 
effectually  repairing  several  roads  leading  from  the  town  of  Taunton, 
in  the  county  of  Somerset,  &c,)  by  sect  27  of  which  it  b  provided 
that  ^  it  shall  not  be  lawful  for  the  said  trustees  to  continue  or  erect 
any  turnpike  or  toll  gate  across  the  said  roads  in  the  towns  of  TauD^ 
ton  and  Wellington,  or  in  any  other  town  through  or  into  which  the 
said  roads  may  pass  or  be  made,  nor  to  apply,  expend^  or  appropriate 
any  of  the  tolls  hereby  granted,  or  any  of  the  moneys  raised  by 

1  90UwJ.Itep.(if.8.)M.ai6!l. 
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virtue  of  the  said  recited  acts  hereby  repealed,  or  to  be  raised  by 
virtue  of  this  act,  in  repairing  or  amending  any  part  of  the  said 
turVipike  roads  in  any  town  or  place  which  is  or  shall  be  paved  or 
repaired  by  any  commissioners  or  trustees  for  executing  any  local  act 
of  Parliament"  This  act  passed  on  the  19th  of  May,  1840,  and  was 
to  continue  in  force  for  thirty-one  years.  The  gate  in  question  was 
erected  in  1841,  and  at  the  time  of  the  indictment  being  found  there 
were  some  houses  and  gardens  on  each  side  of  it,  but  no  continuous 
street  existed  beyond  it 

It  was  objected  for  the  defendants,  that  the  prohibition  in  the 
statute  applied  only  to  the  erection  of  a  gate  within  the  limits  of  the 
town  of  Taunton  as  it  existed  in  1840  when  the  act  passed,  and  that 
no  evidence  had  been  given  to  show  that  at  that  period  the  gate 
would  have  been  within  the  town.  The  learned  judge  reserved  leave 
to  the  defendants  to  move  to  enter  a  verdict  on  that  ground,  and 
directed  the  jury  to  consider  whether  the  gate  in  question  was,  at  the 
time  of  the  indictment  being  found,  situated  within  the  town  of 
Taunton,  telling  them  that  the  word  "  town  "  was  to  be  taken  in  its 
popular  sense  of  a  collection  of  houses  where  people  congregate,  and 
that  they  were  to  consider  whether  the  spot  where  the  gate  stood 
was  so  surrounded  by  houses  that  the  inhabitants  might  fairly  be 
said  to  dwell  together,  adding  that  the  fact  of  the  houses  being 
separated  by  gardens  would  not  prevent  them  from  being  said  to  lie 
together.  The  jury  returned  a  verdict  for  the  crown.  In  the  ensuing 
term  a  rule  nisi  having  been  obtained  to  enter  a  verdict  for  the 
defendants  according  to  the  leave  reserved,  and  also  for  a  new  trial 
on  the  ground  of  misdurection,  and  that  the  verdict  was  against  the 
evidence,  — 

Crotader,  Butty  and  Fitzherbert  showed  cause.^  First,  assuming 
that  the  prohibition  applies  only  to  Taunton  eis  it  at  present  exists, 
there  was  no  misdirection.  The  learned  judge  properly  defined  the 
word  "  town  "  as  a  place  containing  a  number  of  houses  congregated 
together,  so  reasonably  near  to  each  other  that  the  inhabitants  may 
be  considered  as  dwelling  together.  That  is  the  substance  of  the  defi- 
nition laid  down  in  Elliott  v.  The  South  Devon  Railway  Company^ 
2  Exch.  Rep.  725;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Exch.  262,  to  which 
the  learned  judge  referred  in  putting  this  case  to  the  jury.  No  defini- 
tion of  the  word  "  town  "  is  given  in  the  local  act,  and,  therefore,  it 
must  have  its  popular  sense.  Then  as  to  the  other  point  The 
clause  prohibiting  the  erection  of  toll  gates  within  the  town  cannot 
be  confined  to  the  limits  of  the  town  as  it  existed  when  the  act 
passed.  The  object  of  the  act  was  to  provide  for  the  repairing  of  the 
roads  during  the  thirty-one  years  for  which  it  was  to  be  in  force,  and 
to  permit  gates  to  be  erected  and  altered  from  time  to  time  according 
as  circumstances  varied.  The  object  of  the  prohibition  in  sect  27  is 
to  prevent  a  gate  being  at  any  time  erected  or  continued  in  a  place 

1  November  22,  before  Lord  Campbell,  C.  J.,  Coleridoe  and  Erle,  JJ.  Wiobt- 
MA5,  J.,  was  sitting  in  the  court  for  Crown  Cases  Reserred* 
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where  it  will  cut  off  the  access  between  the  inhabitants  of  different 
parts  of  the  town.  The  language  of  the  section,  referring  to  "  any 
other  towns  through  or  into  which  the  roads  may  pass,"  shows  that  it 
clearly  contemplated  towns  not  then  in  existence,  arising  to  which 
the  prohibition  was  to  extend.  In  Hammond  v.  Brewer^  1  Burr.  376, 
Lord  Mansfield  observed,  in  reference  to  the  construction  of  a  turn- 
pike act,  "  that  it  was  neither  usual  nor  convenient  to  erect  toll  gates 
in  the  middle  of  great  towns,  which  might  obstruct  the  necessary 
intercourse  amongst  the  inhabitants,  or  even  hinder  an  inhabitant 
from  sending  his  horses  to  water  without  paying  the  toll."  And  in 
The  Qu€en  v.  Fisher^  8  Car.  &  P.  612,  there  is  a  dictum  by  Patteson, 
J.,  that  the  word  *'  town,"  in  its  popular  sense,  varies  from  day  to  day 
by  the  erection  of  new  houses. 

Mnglake^  Serj,^  Moody ^  and  M,  Smithy  in  support  of  the  rule  •  First, 
as  to  the  misdirection,  the  learned  judge  should  have  told  the  jury 
that  to  constitute  a  "  town "  there  should  be  a  mass  of  buildings 
continuou^j  although  they  need  not  be  absolutely  corUigtums.  That 
is  the  effect  of  the  decision  in  Elliott  v.  The  South  Devon  Railway 
Company,  The  test  of  whether  the  inhabitants  might  be  considered 
as  dwelling  together  is  too  general.  Secondly,  the  word  "  town  "  in 
the  3  Vict  c.  36,  had  a  fixed  and  settled  meaning  when  the  act 
passed,  and  applied  only  to  the  limits  of  Taunton  as  they  then 
existed.  The  words  '*  may  pass  or  be  made "  in  the  27th  section 
must  be  read  there  with  the  14th,  which  enables  the  trustees  to  dis- 
continue toll-houses  in  and  near  the  town  of  Taunton.  "  Town " 
must  mean  the  town  as  it  was  then,  and  if  so,  the  same  sense  ought 
to  be  given  to  the  word  in  the  27th  setion.  The  word  is  used  in  the 
same  sense  in  other  sections,  and  the  whole  act  should  be  taken 
together.  The  roads  referred  to  in  this  act  are  the  same  as  those 
referred  to  in  a  former  local  act,  18  Geo.  3,  in  which  the  word  "  town" 
merely  meant  the  town  corporate,  and  having  that  former  description 
the  word  cannot  be  varied  in  this  27th  section. 

[Lord  Campbell^  C.  J.  We  think  there  was  no  misdirection.  A 
reasonable  construction  of  what  the  learned  judge  said  shows  that  he 
left  to  the  jury  the  question  of  continuity  as  one  of  the  ingredients 
upon  which  the  jury  were  to  find  theur  verdict  The  other  point  is 
one  of  some  difficulty,  and  we  shall  take  time  to  consider  it] 

Oar.  adv.  vulL 

Lord  Campbell,  C.  J.,  now  said :  In  this  case,  having  expressed 
our  approbation  of  the  direction  of  the  learned  judge  to  the  jury 
respecting  what  ought  to  be  considered  the  limits  of  a  town  within 
the  meaning  of  the  act  of  Parliament  on  which  the  indictment  is 
founded,  we  took  time  to  consider  the  point  upon  which  leave  was 
reserved  to  enter  a  verdict  for  the  defendant,  viz.,  whether  the  prohibi- 
tion to  continue  any  turnpike  gate  across  roads  in  the  town  of  Taun- 
ton applies  to  the  town  as  it  was  on  the  19th  of  May,  1840,  when  the 
act  passed,  or  as  it  might  be  at  any  time  during  the  thirty-one  years 
for  which  the  act  was  to  be  in  force.     We  have  come  to  the  concla- 
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sion  that  the  latter  is  the  just  conclusion.  Whatever  inconvenience 
might  arise  from  authorizing  the  erection  of  a  turnpike  gate  in  t 
place  which  when  the  act  passed  had  been  in  the  country,  and  before 
the  act  expired  had  become  nearly  the  centre  of  a  great  town,  if  there 
had  been  a  clear  enactment  to  that  effect,  we  must  have  been  bound 
by  it;  but  looking  to  the  language  here  employed,  we  think  that  the 
legislature  contemplated  the  probable  increase  of  Taunton  within  a 
period  longer  than  that  generally  assigned  for  a  generation  of  the  hu- 
man race,  and  intended  that  its  inhabitants,  as  it  increased,  should  be 
exempt  from  the  annoyance  of  a  turnpike  gate  cutting  off  the  free  inter- 
course between  neighbors  in  the  same  street.  The  words  are, "  It  shall 
not  be  lawful  for  the  said  trustees  to  continue  or  erect  any  turnpike 
gate  across  the  said  road  in  the  towns  of  Taunton  and  Wellington, 
or  in  any  other  town  through  or  into  which  the  said  roads  may  pass 
or  be  made."  The  whole  structure  of  the  clause  is  prospective. 
What  is  to  be  "  town  "  must  be  the  same  to  the  continuing'  as  to  the 
erecting'  of  a  gate,  and  if  a  new  gate  is  to  be  erected  in  the  year  1870, 
the  trustees  are  surely  directed  to  consider  whether  the  road  is  then 
within  the  limits  of  the  town  of  Taunton,  not  whether  it  was  so 
thirty  years  before.  This  construction  is  fortified  by  the  reference  to 
"  any  other  town  through  or  into  which  the  said  roads  may  pass,"  — 
meant,  probably,  to  protect  the  inhabitants  of  any  new  town  which 
might  spring  up  within  the  district  while  the  act  should  be  in  force. 
We  are,  therefore,  of  opinion  that  the  learned  judge  was  bound  to 
leave  the  question  to  the  jury,  whether,  when  the  indictment  was 
found,  the  gate  stood  across  a  road  which  was  to  be  considered  as  at 
that  time  in  the  town  of  Taunton.  We  have  likewise  to  dispose  of 
the  application  for  a  new  trial,  on  the  ground  that  the  verdict  in  the 
affirmative  was  contrary  to  the  evidence.  Had  the  verdict  been  the 
other  way,  we  should  by  ^lo  means  have  disapproved  of  it ;  but,  con- 
sidering that  after  the  unexceptionable  direction  of  the  learned  judge, 
it  turned  upon  a  pure  questioti  of  fact  to  be  decided  by  twelve  gen- 
tlemen who  had  had  a  view  of  the  locality,  and  that  they  may  have 
come  to  the  proper  conclusion,  we  think  that  their  verdict  ought  not 
to  be  disturbed,  and  that  the  rale  for  a  new  trial  must  be  discharged. 

BmIc  discharged. 


Drummond  v.  Tillinohurst.* 

Easter  Term,  April  17,  1851. 

Practice  —  Costs  —  NonrresidenL 

A  sailor  bom  abroad,  having  a  lodging  in  this  conntiy,  will  not  be  required  to  give  security 
for  coets  upon  an  affidavit  stating,  that  after  hia  wages  were  exhausted  he  would  be  obliged 
to  go  to  sea  again,  but  not  showing  a  domicil  abroad. 

Greenwood  moved  for  a  rale  nisi  calling  upon  the  plaintiff  to 
show  cause  why  the  proceedings  in  this  action  should  not  be  stayed 

1  15  Jur.  384. 
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until  the  plaintiff  had  given  security  for  costs.  The  plaintiff  was  a 
negro,  who  had  been  hired  by  the  defendant,  the  master  of  a  ship,  at 
California,  to  serve  as  cxK)k  in  a  voyage  to  England ;  in  the  articles 
he  described  himself  as  a  native  of  Philadelphia,  in  the  United 
States.  On  the  arrival  of  the  ship  at  London,  on  the  15th  of  March, 
the  plaintiff  was  paid  his  wages,  and  subsequently  brought  this  action 
of  trover  against  the  defendant  The  affidavit  of  the  defendant 
stated  that  the  plaintiff  had  no  residence  in  this  country  except  a 
temporary  lodging  in  London,  and  that  after  his  wages  had  been  ex- 
hausted he  had  no  means  of  subsistence,  and  would  be  obliged  to  go 
to  sea  again.  There  was  also  an  affidavit  that  application  had  been 
made  to  the  attorneys  for  the  plaintiff  to  give  security  for  costs, 
which  they  had  refused  to  do.  If  it  is  shown  that  the  plaintiff  has 
only  a  temporary  residence  in  England,  and  that  there  is  reasonable 
ground  for  believing  that  he  intends  to  go  abroad,  the  court  will  re- 
quire him  to  give  security  for  costs.  In  Nat/lor  v.  Joseph,  10  B.  Moo. 
522,  the  ^neral  rule  was  stated  to  be,  that  if  the  plaintiff  were  not 
actually  domiciled  in  England,  he  was  bound  to  give  the  defendant 
security  for  costs ;  and  in  OHva  v.  Johnson^  5  B.  &  Al.  908 ;  1  D.  & 

S.  660,  which  is  cited  in  2  Arch.  Prac,  by  Chitty,  1231,  (noiez,)  8tii 
i  as  the  same  case  as  Naylor  v.  Joseph,  though  that  seems  very 
questionable,  a  rule  having  been  granted  for  security  for  costs,  the 
court  held  that  the  affidavit  of  the  plaintiff  on  showing  calise  was  in- 
sufficient, because  it  did  not  state  that  he  intended  to  continue  to  re- 
side in  England. 

[Lord  Campbell,  C.  J.  In  OHva  v.  Johnson  it  was  sworn  that  the 
plaintiff  had  a  foreign  domicil,  and  there  was  reason  for  believing 
that  he  was  about  to  return  to  that  residence.  Here  no  domicil  else- 
where than  in  England  is  shown ;  and  the  only  ground  for  the  appli- 
cation is,  that  the  plaintiff  has  no  permanent  residence  in  England. 
The  rule  is  stated  in  Evering  v.  Chiffenden,  7  Dowl.  536,  as  I  have 
always  understood  it,  viz.,  that  it  is  not  necessary  that  it  should  ap- 
pear on  the  plaintiff's  affidavit  that  he  is  an  Englishman.] 

The  defendant  cannot  have  the  means  of  stating  affirmatively 
where  the  domicil  of  the  plaintiff,  who  may  be  a  stranger  to  the  de- 
fendant, is.  If  it  were  necessary,  to  support  this  application,  that  the 
plaintiff  should  have  a  domicil  elsewhere  than  in  England,  then  the 
more  vagrant  a  plaintiff  is,  the  less  will  he  be  liable  to  give  security 
for  costs. 

Lord  Campbell,  C.  J.  Mr.  Greenwood  seeks  to  lay  down  a  rule, 
that  a  person  born  abroad,  having  a  domicil  in  England,  must  give  se- 
curity for  costs.  But  no  case  goes  further  than  this — that  if  the  de- 
fendant shows  a  domicil  of  the  plaintiff,  being  a  foreigner,  out  of 
England,  and  having  no  permanent  residence  in  thb  country,  the 
court  will  require  the  plaintiff  to  give  security  for  costs,  unless  he 
shows  that  he  intends  to  reside  in  England,  the  presumption  being 
that  a  person  will  go  to  the  place  of  his  domicil.  That  was  tiie 
ground  of  the  decision  in  OHva  v.  Johnson,  To  adopt  the  rule  con- 
tended for,  would  be  offering  a  fresh  impediment  in  the  way  of  a 
plaintiff  obtaining  justice. 
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Pattb80n,  J.  Where  the  plaintiff  is  a  foreigner,  and  is  domiciled 
in  England,  it  lies  upon  the  defendant,  appljdng  for  security  for  costs, 
to  show  affirmatively  that  his  residence  here  is  merely  temporary,  and 
that  he  has  a  permanent  domicil  abroad. 

WiGHTMAN,  J.  In  all  the  cases  cited,  the  application  has  been 
grounded  on  the  affidavit  stating  that  the  usual  aomicil  of  the  plain* 
tiff  was  abroad. 

Erle,  J.  Several  cases  are  cited  in  2  Arch.  Prac.,  by  Chitty,  1231, 
8th  ed.,  in  support  of  this  proposition,  that  "a  foreigner  in  this 
country,  though  his  permanent  residence  be  abroad,  yet  if  his  visit 
here  be  more  than  of  a  merely  temporary  nature,  will  not  be  com- 
pelled to  give  this  security."  Anon.,  8  Taunt  737 ;  3  B.  Moo.  78,  is 
to  that  effect,  and  that  case  was  acted  upon  in  Dowling  v.  Hamtan^ 
6  M.  &  W.  131.  Oliva  v.  Johnson,  5  B.  &  Al.  908;  1  D.  &  Ry.  560, 
is  the  only  case  to  the  contrary  ;  and  the  decision  in  it  ought  not  to 
be  extended.  jj^/^  discharged. 


Leyland  r.  Tancred  &  Armitage.^ 
Easter  Term,  April  20  and  24,  1850,  and  February  1,  1851. 

Distress  —  Payment  into  Court  —  Sale, 

In  case  for  distraining  for  more  rent  than  was  due,  alleging  a  sale  of  the  goods,  defendants 
paid  money  into  court :  — 

HeldL,  diat  both  the  distress  and  the  sale  were  admitted  by  the  plea,  and  that  therefore  it  was 
not  necessary  to  show  a  joint  damage  beyond  the  sum  paid  into  court,  for  that  both  de- 
fendants were  liable,  although  evidence  was  only  given  to  connect  one  with  the  grievance :  — 

1/Witf,  also,  that  the  distress  and  the  sale  were  substantive  grievances,  and  that  the  sale  was 
not  matter  merely  of  aggravation.    [But  see  /xw/,  p.  482.] 

Case.  The  first  count  stated,  that  whereas  the  plaintiff,  before  and 
at  the  time  of,  &c.,  held  a  certain  messusi^  as  tenant  thereof  to  the 
defendant  Tancred,  at  a  certain  rent  therefore  payable  by  the  plaintiff 
to  the  defendant  Tancred ;  yet  the  defendants,  contriving,  &a,  to  vrit, 
on,  &c.,  wrongfully  and  injuriously  seized  and  took,  in  and  upon  the 
said  messuage,  divers  goods  and  chattels  of  the  plaintiff,  to  wit,  6cc, 
as  a  distress  for  certain  arrears  of  rent,  to  wit,  45/.,  then  claimed  and 
pretended  by  the  defendants  to  be  due  and  in  arrear  t-o  the  defendant 
Tancred  for  the  said  messuage ;  and  the  defendants  afterwards,  to 
wit,  on,  &c.,  under  that  pretence,  wrongfully  sold  the  said  goods  and 
^  chattels  as  such  distress  for  the  said  alleged  arrears  of  rent,  and  the 
'  costs  and  charts  of  the  said  distress,  and  of  the  appraisement  and 
sale  of  the  said  goods  and  chattels ;  whereas,  in  truth  and  in  fact^  at 
the  time  of  the  making  the  said  distress,  and  during  all  the  time 
aforesaid,  a  small  part  only,  to  wit,  17Z.  10^.,  of  the  said  pretended 

i  14  Jur.  695. 
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arrears  of  rent  so  distrained  for  as  aforesfidd,  was  in  arrear  to  the 
defendant  Tancred  for  or  in  respect  of  the  said  messaage.  There 
was  a  second  count  in  trover.  The  defendants  pleaded  to  the  first 
count,  payment  into  court  of  1«.,  and  no  damages  ultra;  and  to  the 
second  count,  not  guilty  by  statute.  The  plaintiff  replied,  damages 
ultra  on  the  first  count,  and  joined  issue  on  the  second.  On  the 
trial,  before  Rolfe,  B.,  at  the  last  Yorkshire  assizes,  it  appeared  that  a 
distress  was  made  by  the  authority  of  the  defendant  Armitage  for  one 
year's  arrears  of  rent,  45/.  Armitage  conducted  the  sale,  and  there 
was  no  evidence  given  to  connect  Tancred  in  any  way  with  the  dis- 
tress. The  jury  gave  a  verdict  for  the  plaintiff  on  the  first  count  for 
40/.,  and  for  the  defendants  on  the  second  count     In  this  term,*  — 

VdaU  moved  for  a  new  trial,  or  in  arrest  of  judgment  First,  there 
was  no  evidence  to  connect  the  defendant  Tancred  with  the  distress 
or  the  sale. 

[Lord  Campbell^  C.  J.  Can  you  take  this  objection  after  pleading 
payment  into  court  ?] 

The  payment  into  court  only  admits  a  joint  grievance,  to  the  ex- 
tent of  \$.  If  damages  for  a  joint  grievance  beyond  that  amount 
are  claimed,  evidence  must  be  given  of  the  joint  act. 

[JSr/tf,  J.  Payment  into  court  admits  a  joint  grievance,  by  distrain- 
ing  for  a  given  sum ;  the  plaintiff  may  say  that  the  damage  was  to  a 
greater  extent  than  l5.] 

The  payment  into  court  only  admits  the  cause  of  action.  No  real 
damage  is  sustained  by  the  tenant  by  reason  of  a  distress  for  more 
rent  than  is  due,  unless  there  be  a  sale.  This  is  not  an  action  under 
the  statute  of  Marlbridge,  for  an  excessive  dbtrees,  but  (if  a  cause 
of  action  at  all)  is  an  action  at  common  law.  Taylor  v.  Hetmiker^ 
12  Ad.  &  El.  488 ;  4  Jur.  719.  The  sale  alleged  is  not  the  cause  of 
action  ;  it  is  an  aggravation  of  the  grievance  complained  of.  Pay- 
ment into  court  only  admits  that  which  the  plaintiff  would  be  obliged 
to  prove  to  sustain  the  action. 

[Lord  Campbell^  C.  J.  The  sale  is  alleged  as  a  substantive  cause  of 
action.] 

But  such  a  sale  would  not  be  the  subject  of  an  action  on  the  case; 
it  would  be  trespass.  In  TTiompson  v.  Woody  4  Q.  B.  493, 498 ;  7  Jur. 
303,  304,  it  is  said,  "  Previously  to  that  act,"  2  Will  &  M.  c  5,  **a 
sale  of  the  goods  would  have  made  the  defendant  a  trespasser  ab 
initio.  No  allusion  to  the  sale  was  therefore  made  in  the  count,  and 
clearly  no  damages  could  be  recovered  for  it  in  an  action  on  the  case." 

[Erlej  J.  In  Taylor  v.  Hermiker  the  sale  of  the  goods  produced 
\e9^  than  the  arrears  of  rent 

Lord  Campbell^  C.  J.  The  payment  admits  the  illegal  act  charged 
in  the  declaration,  and  not  merely  in  the  abstract,  Uiat  on  some  occa- 
sion  the  defendant  distrained  for  more  than  was  due.  The  declara* 
tion  alleges  a  sale.  The  question  is,  What  is  the  extent  of  the 
damage  ? 

Paiteson^  J.     In  Lhyd  v.  WaUcey^  9  Car.  &  P.  771,  which  was  an 

1  April  dO,  before  Lord  Campbku.,  0.  J.,  Pattsson,  Wigbtmait,  and  Eelb,  JJ. 
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action  on  the  case  for  so  negligently  securing  a  cow  of  the  defendant 
that  it  ''ran  at,  batted  at,  gored,  killed,  and  destroyed''  a  cow  of  the 
plaintifi^  it  was  held  that  the  defendant  could  not,  after  paying  money 
into  court,  go  into  evidence  to  show  that  his  cow  had  not  killed  the 
pledntiff's  cow.] 

Secondly,  there  was  no  evidence  of  a  seizure  for  more  rent  than  was 
due.  It  was  necessary  to  show  how  much  more  was  distrained  for  than 
was  due,  in  order  to  measure  the  damages.  As  to  arresting  the 
judgment,  admitting  Taylor  v.  HennUcer  to  be  well  decided,  and 
that  distraining  for  more  rent  than  is  due  is  a  cause  of  action,  (al- 
though Parke,  B.,  and  Lord  Tenterden  have  said  otherwise,)  yet,  to 
support  the  count,  words  of  intent  must  be  used.  It  must  be  shown 
that  the  act  was  intentionally  or  maliciously  done.  In  Taylar  v. 
Hewniker  the  count  stated  that  the  defendant  ^falsely  and  mali- 
ciously^^ pretended  that  the  rent  was  due.  Here  it  is  only  said  that 
the  defendants  "  wrongfully  and  injuriously "  did  the  act  That  is 
consistent  with  its  being  done  ignorantly.  [He  also  contended  that 
the  cause  of  action  was  trespass,  and  not  case.] 

LoBD  Campbell,  C.  J.  I  am  of  opinion  there  is  no  ground 
for  the  motion  on  the  first  point,  viz.,  that  the  defendant  Tancred 
took  no  part  in  the  sale.  Looking  to  the  frame  of  the  count,  two 
wrongs  are  stated  in  it :  first,  a  distraining ;  secondly,  a  sdling.  Pay* 
ment  of  money  into  court  admits  both  wrongs,  and  therefore  no  evi- 
dence was  necessary  to  show  that  the  defendant  Tancred  was  acces- 
sory to  the  sale. 

As  to  the  motion  in  arrest  of  judgment,  I  am  of  opinion  there  was 
no  necessity  for  stating,  directly  and  expressly,  that  the  wrong  was 
done  maliciously.  The  wrong  being  done,  the  party  is  entitled  to  a 
remedy ;  but  there  ought  to  be  evidence  to  show  the  amount  of  ex- 
cess ;  and  we  will  consult  the  learned  judge  whether  there  was^  any 
evidence  to  go  to  the  jury. 

Pattbson,  J.  The  statement  in  the  declaration,  that  the  defend- 
ants sold,  is  not  mere  matter  of  aggravation ;  it  is  stated  as  a  distinct 
grievance  that  the  defendants  sold,  whereas  at  the  time  of  the  dis- 
tress, and  during  all  the  time  aforesaid,  a  small  part  only  of  the  rent 
distmined  for  was  in  arrear ;  therefore,  after  payment  of  money  into 
court,  it  does  not  lie  in  the  mouth  of  either  of  the  defendants  to  say 
that  he  did  not  sell. 

WioHTMAN,  J.  The  selling  is  a  clear  substantive  ground  of  action, 
and  not  mere  aggravation.  As  to  the  objection  that  the  action 
should  be  trespass,  and  not  case,  there  is  no  authority  for  saying  that 
trespass  is  the  proper  form  of  action,  and  not  case.  Case  may  be 
maintained  for  a  wrongful  sale  as  well  as  for  a  wrongful  distress ; 
and  it  may  be  included  in  the  same  count  as  for  wrongful  distraining. 

Erle,  J.,  concurred. 

Our.  adv.  vuU. 
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Vdallj  on  the  next  day,  handed  up  to  the  court  the  cases  of  Tay&v 
V.  Hennikerj  12  Ad.  6c  EL  488,  in  which  Lord  Denman,  C.  J.^  said, 
(p.  491,)  <^  The  action  is  at  common  law,  and  the  selling  under  the 
custaress  is  no  necessary  part  of  the  cause  of  action ;  it  is  a^ravatioa 
only;"  and  Woods  v.  Durrantj  16  M.  &  W.  149,  in  which  Farke,  R, 
said,  (p.  155,)  "  The  declaration  would  be  good  if  the  allegation  of 
oonversion  were  struck  out     The  plea  need  not  have  answered  that 

allegation Then  the  question  is,  whether  the  assuming  to 

answer  matter  of  ag^^vation  which  need  not  have  been  averred,  aod 

answering  it  imperfectly, makes  it  bad  in  substance,  and 

without  special  demurrer."     And  in  p.  156, ''  The  selling,  though  an 
aggravation  of  the  taking,  was  not  necessarily  in  itself  a  trespass." 

On  a  subsequent  day,  (April  24,)  — 

Lord  Campbell,  C.  J.,  delivered  the  further  judgment  of  the 
court.     In  this  case  we  think  that  there  is  no  ground  for  a  rule. 

We  clearly  thought,  and  after  looking  at  the  two  cases  handed  up 
by  Mr.  Udail  we  still  think,  that  payment  of  money  into  court  by  the 
defendant  Tancred  was  evidence  of  his  being  privy  to  the  wrongful 
•ale  ai  the  goods,  as  chaiged  in  the  first  count  of  the  declaration. 

As  to  the  point  upon  which  we  reserved  our  opinion,  my  brother 
Bolfe  reports  to  us  that  there  was  evidence  to  go  to  the  jury,  that  not 
more  than  half  a  year's  rent  was  in  arrear.  itufe  refused. 


IN  THE  EXCHEQUER  CHAMBER 

[ESSOS  FROM  THK  COUBT  OF  QuBKN'S  BbKCH.] 

Tancred  &  Armitaoe  v.  Lbyland.^ 
Hilary  Vacation,  Fcbraary  1, 1851. 

Distress  for  too  large  a  Sum  —  Sale,  Action  for. 

Declaration  in  case  alleged  as  the  cause  of  action,  first,  that  defendant  took  certain  goods  as 
a  distress  for  certain  arrears  of  rent  then  claimed  and  pretended  by  defendant  to  be  due  to 
him,  whereas  part  only  of  the  rent  was  due ;  and,  secondly,  that  he  wrongfully  sold  the 
said  goods,  as  such  distress,  for  the  said  alleged  arrears  and  costs :  — 

Hdd^Jirwiy  that  the  allegation  as  to  the  sale  could  not  be  understood  as  chaiiging  that  more  goods 
were  sold  than  were  necessary  to  raise  the  amount  of  the  arrears  actually  due,  and  costs. 

Seeondl^j  that  the  making  a  distress  for  rent,  some  rent  being  due,  accompanied  by  an  antrae 
claim  or  pretence  that  more  was  due  than  really  was  due,  is  not  actionable. 

Tt^or  T.  Hemtiker,  12  Ad.  &  EL  488 ;  4  Per  &.  D.  24S ;  4  Jar.  719,  orermled. 

Judgment  having  been  given  for  the  plaintiff  by  the  Court  of 
Queen's  Bench,  (see  14  Jur.  695,  anley  p.  479,  where  the  pleadings  are 

1  15  Jur.  d9i. 
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set  out,)  the  defendant  brought  a  writ  of  error,  and  stated  the  follow- 
ing points :  That  the  first  count  of  the  declaration  discloses  no  cause 
of  action,  for  that  no  legal  injury  or  damage  is  shown  to  have  been 
snstained  by  the  plaintiff  below ;  the  only  cause  of  action  alleged 
being,  that  at  the  time  of  the  making  the  distress  the  defendant 
below  said,  or  in  the  language  of  the  declaration  pretended,  that 
more  rent  was  due  than  was  in  fact  due.  It  will  be  contended,  there- 
fore, that  as  the  declaration  admits  that  a  tenancy  existed,  and  that 
at  the  time  of  the  seizure  and  sale  of  the  goods  therein  mentioned  to 
have  been  distrained  there  was  some  rent  due,  and  that,  as  it  nowhere 
appears  that  the  said  seizure  was  excessive  as  a  distress,  or  that  the 
goods  so  seized  were  sold  for  more  than  the  amount  admitted  to  be 
due,  such  distress,  seizure,  and  sale  were  lawful  acts.  The  declaration 
does  not  state  that  the  act  complained  of  (if,  indeed,  any  act  is  com- 
plained of)  was  wilfully  or  maliciously  done.  '  The  case  was  argued 
in  Michaelmas  Vacation,  (Noveml)er  27,)  before  Parke,  B.,  Maule  and 
Cresswell,  JJ.,  Piatt,  B.,  and  Talfourd,  J.,  by 

Peacock^  (with  him  was  Udallj)  for  the  plaintiff  in  error,  (the  de- 
fendant below.)  An  action  does  not  lie  for  pretending  that  more  rent 
was  due  than  in  fact  was  due,  and  distraining  for  it,  unless  the  dis^ 
tress  taken  was  unreasonable,  or  more  than  sufficient  to  satisfy  the 
amount  really  due.  The  only  case  which  supports  such  an  action 
is  Tayhr  v.  Henmker,  12  Ad.  &  El.  488 ;  4  Per.  &  D.  242 ;  4  Jur. 
719;  and  the  statement  in  the  judgment,  that  "the  distress  was 
unlawful  in  its  inception,"  is  not  accurate.  In  Wilkinson  v.  Terry,  1 
Moo.  &  R.  377,  Parke,  B.,  said,  (p.  378,)  "  It  was  impossible  that  the 
tenant  could  have  sustained  any  damage  from  the  mere  circumstance 
of  his  landlord  having,  at  the  time  of  the  distress,  made  a  claim  for 
more  rent  than  was  really  due ;  the  substantial  question  was,  whether 
the  landlord  had  deprived  the  tenant  of  more  of  his  goods  than  the 
real  amount  of  his  debt  authorized." 

[MatUe,  J.  Probably  it  was  not  worth  while  to  move  for  a  new 
trial  in  that  case  ;  10/.  damages  were  given  on  the  second  count  for 
not  selling  for  the  best  price,  which  was  not  disputed.  There  is  a 
strong  probability  that  the  plaintiff  was  a  pauper  in  that  case.! 

In  Avenell  v.  Croker,  Moo.  &  M.  172,  Lord  Tenterden  held,  that 
on  the  first  count,  which  is  stated  to  have  been  a  count  for  distraining 
for  more  rent  than  was  due,  the  plaintiff  had  no  cause  of  complaint ; 
because,  though  the  thing  taken  was  of  greater  value  than  was  ne- 
cessary to  cover  the  rent  due,  there  were  no  other  goods  of  sufficient 
value  on  the  premises. 

[MmUe,  J.  Lord  Tenterden's  language  seems  to  show  that  the 
first  count  alleged  that  the  plaintiff  took  more  goods  than  he  ought 
to  have  taken ;  he  must  have  been  of  opinion  that  the  cause  of  action 
explicitly  or  implicitly  involved  those  words,  ff  the  count  ought  to 
be  understood  as  Lord  Tenterden  seems  to  have  understood  it,  viz., 
the  taking  an  unreasonable  distress,  this  count  would  be  right. 

Parke,  B.     A  count  for  an  excessive  distress  is  always  inserted.] 

The  earliest  precedent  for  such  an  action,  which  is  the  third  count 
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in  8  Wentw.  Plead.  442,  states,  that  the  goods  were  sokl  fof  more 
than  the  rent  actually  due,  and  that  the  surplus  was  detained  by  the 
defendant  The  tenant  sustains  no  damage  by  reason  of  bis  landloid 
stating  that  he  distrains  for  more  rent  than  is  due,  unless  he  takes  too 
much. 

[Maule,  J.  When  the  landlord  enters  to  make  a  distress,  it  is  not 
necessary  that  he  should  make  any  statement  as  to  the  amount  of 
rent  due. 

Parke,  B.  And  the  landlord  may  say  one  thing  when  be  distrains, 
and  avow  for  another.] 

Suppose  the  tenant  brought  an  action  for  an  excessive  distress,  the 
landlord  could  not  answer  that  he  pretended  that  a  larger  sum  was 
due.  Nor  is  the  tenant  prejudiced  by  being  prevented  from  paying 
or  tendering  the  amount  really  due ;  because  trespass  would  lie  if  a 
tender  of  the  amount  really  due  was  refused. 

[PtcUt,  B.  The  action  of  trespass  would  refer  to  the  actual  taking 
of  the  goods.] 

It  was  argued  in  Taylor  v.  Henmker,  12  Ad.  &  El.  488 ;  4  Pter.  & 
D.  242 ;  4  Jur.  719,  that  if  the  tenant  replevied  it  would  influence  the 
amount  of  the  replevin  bond ;  but  the  bond  is  taken  in  douUe  the 
amount  of  the  goods  distrained,  not  double  the  amount  of  the  sum 
pretended  to  be  due.  In  Lynne  v.  Moody,  2  Str.  851,  it  was  held  that 
trespass  would  not  lie  for  taking  an  excessive  distress,  and  that  the 
remedy  was  by  special  action,  founded  on  the  statute  of  Marlbridge, 
^*  for  at  common  law  the  party  might  take  a  distress  of  more  value 
than  the  rent,  so  as  to  make  it  more  eligible  for  the  party  to  redeem 
the  goods  by  payment  of  the  rent"  There  must  have  been  some 
necessity  for  passing  the  statute  of  Marlbridge,  which  gives  an  action 
for  taking  an  unreasonable  distress,  and  says  that  the  party  shall  be 
grievously  amerced. 

[MatUe,  J.  In  those  times  many  statutes  were  passed  to  enforce 
the  common  law,  and  even  to  declare  recently-passed  statutes  "to  be 
in  full  force.] 

In  trespass  and  replevin  the  landlord  is  not  bound  by  a  statement 
which  he  has  made  of  the  amount  of  rent  due ;  Growther  v.  Sams- 
bottom,  7  T.  R.  654 ;  neither  is  he  in  an  action  on  the  case,  unless  it 
has  altered  the  situation  of  his  tenant,  but  the  tenant  continues  to 
have  all  the  same  rights  and  remedies. 

[Mavle,  J.  Suppose  that  on  some  other  occasions  the  defendant 
had  stated  that  the  plaintiff  owed  him  a  lai^r  sum ;  the  plaintifi^  in 
an  action  of  slander,  must  have  proved  malice  and  spedal  damage.] 

So,  here,  he  must  prove  some  special  damage  arising  from  the 
misrepresentation  as  to  the  amount  of  arrears. 

\PlaU,  B.  The  count  alleges  that  the  defendant  sold  the  goods  as 
a  aistress  for  the  said  alleged  arrears  of  rent] 

But  it  does  not  go  on  to  allege  that  the  defendant  levied  by  the 
sale  a  larger  sum  than  was  due.  The  declaration  in  all  cases  would 
be  good  if  it  omitted  the  statement  that  the  defendant  pretended  that 
more  was  due ;  the  cause  of  action  is,  what  the  defendant  did,  not 
what  he  said.     Suppose  the  defendant  had  said  that  he  distrained 
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for  heriot  service,  and  avowed  for  rent  in  arrear,  would  that  give  a 
canse  of  action  ?  In  Orawtker  v.  RamsboUam^  Lord  Kenyou  said, 
(p.  657,)  "  I  never  understood  that  a  man  was  obliged  to  justify  a 
dbtress  for  the  cause  which  he  hap|>ened  to  assign  at  the  time  it  was 
made.  If  he  can  show  that  he  had  a  legal  justification  for  what  he 
did,  that  is  sufficient"  And  Lawrence,  J.,  said,  (p.  658,)  "  It  was  not 
material  to  inquire  what  the  defendants  said  when  they  entered  and 
seized,  but  only  whether  they  had  in  fact  a  legal  warmnt  to  justify 
th^m."  [He  cited  Holt,  C.  J.,  in  Dr.  Grermile  v.  The  College  of 
Pliysiciam^  12  Mod.  386, 387,  and  Lord  Kenyon,  in  Etherion  v.  Popple- 
wellj  1  East,  139.]  The  count  is  bad  on  general  demurrer,  and  there- 
fore the  plea  of  payment  does  not  make  it  good,  nor  has  the  verdict 
cored  it 

Cowlififf,  contra.  This  count  has  been  recognized  as  good  for  many 
years,  and  it  states  enough  to  show  an  excessive  distress.  Carter  v. 
Carter^  5  Bing.  406 ;  more  fully  reported  in  2  Moo.  &  P.  732. 

[M^tUey  J.     It  has  been  generally  joined  with  other  counts. 

JParkej  B.  Such  a  count  is  insert-ed  in  the  earlier  editions  of  Chitty 
on  Pleading,  but  it  contains  an  allegation  that  the  defendant  kept  the 
ffoods  until  the  plaintiff,  in  order  to  regain  possession,  paid  the  de- 
tendant  the  pretended  arrears  of  rent  In  the  last  edition,  by  Green- 
ing, (p.  536,)  it  is  framed  either  fojr  a  sale  or  a  detention  of  the  goods.] 

A^in :  the  point  was  not  raised  in  Taylor  v.  Hennikery  12  Ad.  & 
El.  488;  4  Per.  &  D.  242;  4  Jur.  719.  Though  the  plaintiiT  might, 
by  a  tender,  place  the  defendant  in  a  position  to  bring  trespass,  he 
has  sustained  damage  from  the  representation  as  to  the  amount  of  the 
anear  of  rent,  because  it  repelled  him  from  making  a  tender. 

[MaulCy  J.  In  the  case  of  an  ordinary  debtor,  the  right  amount  of 
money  due  must  be  tendered,  notwithstanding  any  statement  as  to 
the  amount  of  the  debt  by  the  creditor.] 

The  action  upon  the  replevin  bond  is  not  for  the  recovery  of  the 
penalty,  but  for  the  real  amount  of  rent  due,  to  the  extent  of  the  value 
of  the  goods  distrained.  HutU  v.  Bounds  2  Dowl.  558.  Miers  v. 
Loekwc^df  9  Dowl.  975.  A  statement  by  the  landlord  that  more  is 
due  is  calculated  to  ref)el  persons  from  coming  forward  to  be  sureties. 
Viewing  the  case  as  at  common  law,  the  reason  given  in  Lynne  v. 
Moodyj  2  Str.  851,  supports  this  action.  In  that  case  the  entry  was 
legal,  for  the  purpose  of  seizing  goods  as  a  distress  for  the  right  sum. 
Claiming  more  rent  than  is  due  is  a  pressure  on  the  tenant  to  pay 
more  than  is  due.  In  Rogers  v.  Birkmire^  Cas.  t.  Hardw.  245 ;  2  Str. 
1040,  a  plea  justifying  under  a  joint  distress  for  two  distinct  messuages 
demised  in  the  same  deed,  at  two  distinct  rents,  was  held  bad.  That 
case  is  cited  in  note  2  to  Poole  v.  Longuevill,  2  Wms.  Saund.  284, 6th 
ed.,  and  recognized  in  The  Ghvemors  of  Bristol  Poor  v.  Waitj  1  Ad.  & 
EL  264, 282,  with  one  qualfication,  that  the  action  should  be  case. 

[Parke^  B.  A  plea  must  be  good  altogether :  in  Rogers  v.  Btrh- 
mre  it  was  dearly  bad  in  part 

Mamie,  J.  Perhaps  the  defendant  might  have  sustained  the  plea 
if  it  had  said  that  he  had  distrained  for  rent  of  the  house  only,  but  he 
41* 
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set  np  a  distress  for  the  rent  of  the  house  and  the  stable;  which 
shows  that  there  is  such  a  thing  as  an  action  for  distraining  for  more 
than  is  due.     There  was  one  good  avowry  for  rent] 

Probably  stat  11  Creo.  2,  c  19,  s.  19,  caused  the  form  of  action  to 
be  changed  into  an  action  on  the  case.  It  must  be  contended  on  the 
other  side  that  there  was  no  remedy  at  common  law,  and  that  a 
remedy  was  first  given  by  the  statute  of  Marlbridge,  52  Hen.  3,  c  4 
If  the  landlord  splits  the  distress,  assize  lies  at  common  law,  excqpt 
in  the  case  of  fealty.  BevilTs  Casey  8  Rep.  8  b;  Smith  v.  Ghodwim^ 
4  B.  &  Ad.  413.  If  trespass  would  lie  at  common  law,  it  may  be 
waived.  Branscomb  v.  Bridges^  1  B.  &  Cr.  145.  Holland  v.  Bird^  10 
Bing.  15.  Though  a  party  may  excuse  himself  in  trespass  or  r^»/ei;M, 
it  does  not  follow  that  he  is  not  liable  in  an  action  on  the  case.  The 
count  is  to  be  construed  as  if  the  defendant  seized  manygoods.  There 
were  several  counts  in  Avenell  v.  Croker^  Moo.  &  Mri72,  bat  the 
case  turned  on  the  first  count,  and  Lord  Tenterden's  obs^ratioD 
applies  to  it 

{Parke^  B.  We  do  not  know  exactly  what  the  form  of  the  coont 
was  in  that  case.  In  Crowder  v.  Self^  2  Moo.  Sc  R.  190,  though  it  is 
stated  to  have  been  case  for  an  excessive  distress,  I  cannot  hdtp  sns* 
pecting  that  the  count  was  for  distraining  for  too  much.] 

Then  Lord  Abinger's  words  in  that  case  confirm  Lora  Tenterden's 
observations  in  Avenell  v.  Oroker.  This  count  alleges  a  sale  as  weU 
as  a  seizure. 

Peacock^  in  reply.  The  landlord  is  not  liable,  unless  he  sells  mh 
reasonably  for  more  than  was  due ;  it  is  not  enough  to  chai^  respect* 
ing  the  sale,  that  he  "  thereby  produced  more  than  was  due.'' 

[MaulCj  J.  The  landlord  cannot  hit  off  to  a  farthing  what  the  rent 
and  the  expenses  would  amount  to,  and,  nan  cansUUj  that  the  thing 
distrained  and  sold  for  the  purpose  of  raising  the  required  amount 
was  an  undivided  chattel.] 

The  count  ought  to  go  on  and  say  that  the  defendant  did  not  re- 
turn the  surplus.  As  to  the  supposed  damage :  first,  in  inakio|;  a 
tender,  the  tenant  must  act  upon  his  own  knowledge  of  what  is  <me. 
^  If  the  landlord  distrains  for  rents  or  services,  he  need  not  give  notice 
to  the  tenant  for  what  thing  it  is  he  distrains  it;  for  the  tenant,  by 
intendment  of  the  law,  knows  what  is  in  arrear  from  his  land."  9  Vm. 
Ab.,  «  Disti^ss,"  178,  S.,  pL  1 ;  referring  to  45  Edw.  3,  9. 

[Parkej  B.  Notice  of  the  distress  is  only  necessary,  under  stat  2 
Will.  &  M.  c  5,  s.  2,  to  justify  a  sale.] 

Secondly,  supposing  that  inability  to  get  sureties  would  be  the 
ground  of  special  damage ;  it  is  admitted  that  KM.  was  in  arrear,  and, 
therefore,  if  the  plaintiff  had  given  a  replevin  bond,  he  would  have 
been  defeated.  Lastly,  the  count  is  not  cured  by  the  pleading  or  ve^ 
diet     TuibuU  v.  Selbf/j  6  Ad.  &  EL  786. 

[Parke,  B.  If  any  passage  in  the  count  is  capable  of  being  G<Mh 
strued  as  charging  that  the  defendant  sold  for  more  than  was  due, 
admitting  that  to  be  actionable,  would  it  not  be  so  und^stood  ailer 
the  defendant  had  paid  money  into  court  ? 
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Cresswelly  J.  If  the  defendant  sold  for  more  than  was  due,  it  may 
be  that  he  went  on  wilfully  after  having  raised  sufficient] 

Cur.  adv.  vuU. 

Parke,  B.,  now  delivered  the  judgment  of  the  court  After  stating 
the  pleadings  and  the  entry  of  the  judgment  on  the  first  count,  his 
lordship  proceeded :  On  the  argument  before  us,  it  was  contended 
that  the  first  count  of  the  declaration  was  bad,  inasmuch  as  it  dis- 
closed no  cause  of  action,  as  no  legal  injury  was  shown  to  have  been 
sustained  by  the  plaintiff  below. 

The  first  count  alleges  as  the  cause  of  action,  first,  that  the  defend- 
ant took  certain  goods  as  a  distress  for  certain  arrears  of  rent  then 
claimed  and  pretended  by  the  defendant  to  be  due  to  him,  whereas 
part  only  of  the  rent  was  due ;  and,  secondly,  that  he  wrongfully  sold 
the  said  goods  as  such  distress  for  the  said  alleged  arrears  and  costs. 
As  some  rent  is  admitted  to  have  been  due  at  the  time  of  the  distress, 
the  distress  itself  was  not  a  wrong  to  the  plaintiff  below.  There  is 
no  allegation  that  unreasonable  quantity  of  goods  were  taken,  so  as 
to  constitute  an  excessive  distress;  and  the  only  questions  are, 
whether  the  fact  of  making  a  distress  for  rent,  some  rent  being  due, 
is  rendered  illegal  by  being  accompanied  by  a  claim  or  pretence  by 
the  defendant  that  more  was  due  than  really  was  due,  or  by  being 
followed  by  a  sale  of  the  goods  distrained  for  those  pretended  arrears, 
in  the  manner  described  in  the  latter  part  of  the  first  count. 

It  cannot  be  disputed  that  the  untrue  claim  or  pretence  may  give 
a  cause  of  action,  as  all  untrue  statements  may,  if  all  the  circum- 
stances should  occur  with  respect  to  it  which  are  necessary  to  make 
a  false  representation  actionable ;  and,  amongst  others,  if  it  had  been 
followed  by  any  special  damage,  and  if,  for  instance,  the  tenant  had 
been  prevented  thereby  from  obtaining  sureties  to  join  in  the  replevin 
bond,  some  friends  being  ready  to  join  in  a  bond  to  secure  the  true 
amount,  who  would  not  join  in  one  to  secure  the  amount  claimed. 
Nor  can  it  be  disputed,  that  if  a  larger  quantity  of  the  goods  so  taken 
than  was  sufficient  to  raise  the  amount  of  the  rent  in  arrear,  and  legal 
costs,  had  been  subsequently  sold,  such  excessive  sale  would  have 
been  illegal  and  actionable.  But  it  was  contended  for  the  plaintiff 
in  error,  that,  putting  the  construction  the  most  favorable  to  the 
plaintiff  below  on  the  allegation  in  the  first  count  as  to  the  sale,  it 
had  no  such  import 

We  agree  that  every  intendment  is  to  be  made  for  the  plaintiff, 
and  that  the  declaration  is  to  be  construed  to  a  certain  sufficient  cause 
of  action,  after  pleading  over,  if  it  be  reasonably  capable  of  such  a 
construction ;  but  we  think  this  allegation  cannot  be  reasonably  so 
understood.  The  averment  is,  simply,  that  the  goods  distrained  were 
sold  for  the  said  arrears  and  costs ;  that  is,  for  the  purpose  of  satisfying 
the  said  alleged  arrears  and  costs,  not  a  sum  eqtuU  to  the  said  arrears 
and  costs,  or  so  as  to  raise  the  said  arrears.  There  is  no  express  or 
implied  averment  that  more  goods  were  sold  than  were  necessary  to 
raise  the  amount  of  the  arrears  actually  due  and  costs ;  and  all  that 
need  have  been  proved,  if  the  allegation  had  been  traversed,  was,  that 
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he  sold  the  goods  seized  for  tiie  parpoee  of  paying  the  arrears  and 
costs ;  and  consequently,  by  the  plea,  nothing  more  is  admitted. 

That  being  so,  the  only  remaining  question  is,  whether  the  simple 
fact  of  making  a  distress,  accompanied  by  an  untrue  claim  or  pre- 
tence that  more  was  due  than  really  was  due,  is  actionable.  It  is 
said  that  it  was  so  at  common  law,  and  the  argument  is,  therefore, 
founded  on  the  supposition  that  the  common  law  casts  a  duty  on  a 
landlord  distraining,  to  inform  the  tenant  what  is  the  arrear  of  rent 
for  which  he  distrains.  We  think  that  the  comnaon  law  casts  no 
such  obligation  on  the  distrainor.  It  has  been  expressly  laid  down, 
that  if  the  lord  distrain  for  rents  or  services,  he  has  no  occasion  to 
give  notice  to  the  tenant  for  what  thing  he  distrains,  for  the  tenant, 
by  intendment,  knows  what  things  are  in  arrear  for  his  lands ;  1  RolL 
Ab.  674,  "  Distress,"  S.,  pL  1 ;  and  the  authority  for  this  is  the  Year 
Book,  45  Edw.  3,  9,  where  Chief  Justice  Fincheden,  in  answer  to  the 
argument  that  the  lord  on  the  taking  of  a  distress  ought  to  give  notice 
to  the  tenant  of  the  cause  of  tiie  taking,  says  it  is  not  so,  for  the 
tenant  is  always  held,  by  common  intendment,  to  know  what  things 
are  in  arrear  from  his  land,  as  rent  and  service,  &c.  This  is  adopted 
by  Lord  Chief  Baron  Gilbert     Gilbert  on  Distress,  48.' 

The  defendant,  however,  relies  upon  the  decision  of  a  similar  ques- 
tion by  the  Court  of  Queen's  Bench  in  the  case  of  Taylor  v.  Hemiiieer, 
12  Ad.  &  EI.  488 ;  4  Per.  &  D.  242 ;  4  Jur.  719,  in  which  it  was  laid 
down,  that  a  distress  under  pretence  that  more  was  due  than  really 
was  due,  was  unlawful  in  its  inception,  the  sale  bein^  mere  matter 
of  aggravation.  We  do  not  think  that  case  was  weff  decided.  On 
the  argument  no  authority  was  cited  in  favor  of  the  decision,  and 
those  above  referred  to  in  RolL  Ab.  and  the  Year  Book  were  not 
brought  before  the  court.  Some  nisi  prius  authorities  which  ware 
cited  were  in  favor  of  the  defendant,  that  of  Lord  Tenterden,  in  the 
case  of  Avenell  v.  Croker^  Moo.  &  M.  172,  in  particular ;  and  that  of 
Lord  Abinger,  in  Crowder  v.  Self^  2  Moo.  &  R.  190,  was  not  cited. 
We  are  not  satisfied  with  that  decision  of  the  Queen's  Bench,  and 
think  it  should  be  overruled. 

The  judgment,  therefore,  in  the  present  case,  must  be  reversed. 

Judgment  reversed. 
)  The  passage  referred  to  is  in  the  original  edition,  but  not  in  the  4th  ed.,  by  Impey. 
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ASHLY   V.   BrOWN.^ 
Boil  Court,  Trinity  Term,  June  3,  1850. 

Setting  aside  Proceedings  —  Notice  of  Trial  where  Defendants  Attor- 
ney  dead — Notice  of  Taxation  of  Costs  left  at  Attometjs  Office 
after  his  Decease. 

A  notice  of  trial  was,  on  the  10th  of  Angnst,  1849,  given  to  the  defendant's  attomej  for  tho 
firet  uttings  in  Michaelmas  term.  On  the  9th  of  October,  the  defendant's  attorney  died. 
In  pnrsuance  of  such  notice  the  cause  was  duly  entered,  and  tried  on  the  3d  of  November, 
when  a  verdict  was  found  for  the  plaintiff.  On  the  8th  of  November,  notice  of  taxation  of 
costs  was  given  on  behalf  of  the  plaintiff,  by  leaving  the  same  at  the  deceased  attorney's 
office,  the  plaintiff  being  unaware  of  his  death.  On  the  9th  of  November,  the  plaintiff  signed 
judgment  for  the  debt  and  cost;  and  in  March,  1850,  the  defendant  then  being  in  custody, 
a  detainer  was  lodged  against  him.  A  rule  having  been  obtained  to  sot  aside  all  the  pro- 
ceedings subsequent  to  ue  9th  of  October,  the  defendant  swearing  that  he  had  no  notice  of 
any  proceedings  subsequent  to  the  plea  until  the  detainer  was  lodged,  but  omitting  to  state 
the  time  he  first  received  intimation  of  the  attorney's  death,  tlie  court  discharged  the  role. 

This  was  a  rule  calling  upon  the  plaintiff  to  show  cause  why  all 
proceedings  taken  in  this  cause  since  the  9th  of  October,  1849,  should 
not  be  set  aside,  and  why  the  defendant  should  not  be  discharged 
out  of  the  custody  of  the  sheriffs  of  London,  as  to  this  action,  and 
why  the  plaintiff  should  not  pay  the  costs  of  and  occasioned  by  this 
application.  The  following  were  the  facts  of  the  case,  as  they 
appeared  upon  the  affidavit  of  the  defendant :  The  deponent  stateo, 
that  in  May,  1849,  the  present  action  was  commenced,  when  liie 
deponent  retained  an  attorney  of  the  name  of  Walters  to  defend 
him;  that  Walters  informed  the  deponent  that  a  declaration  had 
been  delivered,  in  which  the  venue  was  laid  in  Surrey ;  that,  on  an 
affidavit  being  made  of  the  cause  of  action  having  arisen  in  Middle- 
sex, an  order  was  thereupon  made  to  change  the  venue  to  the  latter 
county;  that  a  plea  was  delivered  in  the  cause,  after  which  the 
deponent  never  heard  of  any  more  proceedings  being  taken  in  the 
cause  on  the  plaintiff's  part ;  that  the  deponent  was  informed  and 
believed  that  Walters  died  on  the  9th  of  October  following,  up  to 
which  period,  as  the  deponent  was  informed,  no  issue  or  notice  of 
trial  had  been  delivered  to  Walters  in  the  cause ;  that  the  deponent 
had  not  authorized  any  other  attorney  to  act  on  his  behalf;  and  that 
no  notice  of  any  proceedings  having  been  taken  ever  came  to  the 
deponent's  knowledge  until  the  20th  of  March,  1850,  when  a  detainer 
was  lodged  with  the  sheriffs  of  London  against  the  deponent,  at  the 
suit  of  the  above  plaintifE  The  deponent  further  stated,  that  he  had 
a  good  defence  to  the  action  upon  the  merits,  and  that  he  had 
instructed  his  now  attorney  to  defend  the  same,  should  the  court 
grant  the  present  application  by  setting  aside  the  proceedings.  By 
another  affidavit  it  appeared  that  the  plaintiff  had  signed  judgment 
on  the  9th  of  November,  1849,  for  45/.  debt,  and  28/.  5^.  costs. 

In  answer  to  these  affidavits  on  the  part  of  the  deponent,  the  plain- 
tifPs  attorney,  in  his  affidavit  in  reply,  stated,  that  on  the  7th  of^  July, 
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1849,  the  declaration  was  delivered ;  that  on  the  20th  of  July  follo^w- 
ing,  Walters  delivered  a  plea  on  behalf  of  the  defendant,  as  his 
attorney,  and  that  on  the  10th  of  August,  1849,  issue  and  notice  of 
trial  was  given  for  the  first  sittings  in  Michaelmas  term  then  next ; 
that  on  the  3d  of  November  following,  the  cause  was  tried,  in  pur- 
suance of  such  notice,  when  a  verdict  was  found  for  the  plaintiff; 
that  notice  of  the  taxation  of  the  defendant's  costs  was  given  on  the 
8th  of  November,  which  was  served  at  the  office  of  Walters ;  that 
the  costs  were  taxed,  and  a  JL  fa.  issued  thereupon  on  the  14th  of 
November ;  that,  under  the  warrant  granted  thereupon,  the  officers 
of  the  sheriff  called  several  times  at  the  residence  of  the  defendant, 
and  searched  for  goods  whereon  to  levy,  but  none  were  found ;  that 
at  that  period  the  defendant  was  not  in  custody,  and  that  it  was  the 
deponent's  belief  that  the  defendant  must  have  known  that  ^fi,  feu 
was  out  against  his  goods ;  that  in  December,  1849,  the  sherifi^  under 
the^  /a.,  seized  the  leasehold  house  of  the  plaintiff,  which,  on  the 
1st  of  January,  1850,  was  sold  in  part  satisfaction  of  the  defendant's 
claim ;  that  on  the  20th  of  March  following,  a  capias  ad  saHsfa^ 
ciendum  was  issued  for  the  residue,  and  lodged  at  the  secondaries' 
office,  the  defendant  at  that  time  being  in  the  custody  of  the  sberiffi» 
of  London.  The  deponent  further  stated,  that  he  had  not  been 
informed  of  the  death  of  Walters,  the  defendant's  late  attorney,  and 
until  the  25th  of  March,  1850,  when  the  defendant  made  an  applica- 
tion to  a  judge  at  chambers  to  set  aside  the  judgment,  which  wus 
refused. 

Qg-fe  now  (June  3)  showed  cause.  It  is  submitted  that  the 
present  rule  must  be  discharged.  There  is  no  irregularity  on  the 
part  of  the  plaintiff;  all  his  proceedings  are  correct.  The  notice  of 
trial  having  been  delivered  to  Walters  on  the  10th  of  August,  two 
months  before  his  death,  there  can  be  no  pretence  for  the  present 
application  ;  besides  which,  the  defendant  does  not  venture  to  swear 
that  he  was  not  informed  of  the  death  of  his  attorney  long  before  the 
trial.  On  the  part  of  the  plaintiff,  it  is  distinctly  sworn  that  his 
attorney  was  not  acquainted  with  the  fact  until  the  application  to  set 
aside  the  judgment  was  made.  There  is  another  objection,  however, 
which  is  fatal  to  the  applicant ;  three  terms  have  elapsed  since  the 
trial ;  had  the  defendant,  therefore,  been  entitled  to  make  this  rule 
absolute,  the  application  is  now  too  late. 

Joi/cey  in  support  of  the  rule.  The  affidavit  of  the  defendant  states 
that  he  was  not  aware  that  any  notice  of  trial  had  been  given,  or 
any  proceedings  taken  after  plea.  The  rule  of  practice  is,  that  on 
the  death  of  the  attorney,  the  party  of  the  attorney  so  dying  must 
appoint  another,  or  else  be  treated  as  though  he  were  acting  in  per- 
son ;  at  all  events,  the  death  of  the  attorney  ought  to  have  been  sug- 
gested on  the  roll ;  the  plaintiff  omitted  to  do  this ;  he  was,  therefore, 
irregular  in  serving  notice  of  the  taxation,  after  the  death  of  Walters, 
at  his  office.  Even  after  the  verdict  the  defendant  may  have  grounds 
for  moving  the  court  for  a  new  trial.     If  no  notice  of  taxation  is 
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given,  how  is  it  possible  that  the  defendant  should  have  an  oppor- 
tonity  of  knowing  that  a  verdict  has  been  obtained  against  him  in  the 
absence  of  such  notice  ? 

WioHTMAN,  J.  From  the  affidavits  it  is  perfectly  consistent  that 
the  defendant  was  fully  aware  of  the  death  of  his  attorney  immedi- 
ately after  that  event  occurred.  This,  I  think,  may  be  fairly  assumed. 
How  can  it  be  said  then,  when  the  defendant  had  knowledge  of  the 
death  of  hb  attorney,  but  the  plaintiff  had  not,  as  is  distinctly  sworn, 
that  the  plaintiff  is  bound  to  notice  it  by  serving  the  proceedings  on 
the  defendant  in  person  ?  Notice  of  trial  having  been  so  given  before 
the  death  of  Walters,  all  that  remained  to  be  done  was  the  giving 
notice  of  taxation.  Had  there  been  no  notice  of  trial  given  before 
the  death  of  Walters,  the  case  might  have  been  different  It  was 
upon  this  ground  the  rule  was  granted.  This  has  been  completely 
answered  by  the  affidavits  filed  in  opposition.  The  rule,  therefore, 
must  be  discharged,  with  costs.  jf^  discharged  xcUk  costs. 


Hunt  v.  Thb  Great  Northern  Railway  Company.^ 
Easter  Term,  AprU  17,  1851. 

County  Court— Prohibition—  Title  to  Tolls. 

A  qnastion  whether  certain  tolls,  claimed  under  an  act  of  Parliament,  should  be  paid  in  ad* 
raaoe  or  not,  does  not  involre  the  title  to  tolls,  so  as  to  oust  the  jurisdiction  of  a  judge 
of  a  oomnlj  court,  under  the  stat.  9  &  10  Vict  c.  95,  s.  58. 

Wordsworth  moved  for  a  rule  calling  on  the  judge  of  the  County 
Court  at  Bamet,  in  Hertfordshire,  to  show  cause  why  a  writ  of  pro- 
hibition should  not  issue  restraining  him  from  proceeding  further  in 
this  cause.  The  point  arose  under  the  58th  section  of  the  stat  9  & 
10  Vict.  c.  95,  whereby  jurisdiction  is  given  to  county  courts,  with, 
however,  certain  exceptions,  and  among  the  excepted  cases  are  those 
in  which  "  the  title  to  any  toll  shall  be  in  question."  The  Gh^at 
Nortiiem  Railway  Company  carry  on  a  large  trade  in  coals,  and  are 
required  by  their  act,  13  &  14  vict.  c  61,  to  convey  coals  for  other 
persons  in  carriages  belonging  to  such  persons  at  the  rate  of  three 
farthings  per  ton  per  mile,  and  also  to  convey  back  the  empty  car- 
riages at  the  rate  of  4Jd.  per  mile  for  each  carriage.  The  plaintiff. 
Hunt,  was  desirous  of  sending  ten  trucks  of  coal  from  Peterborough, 
to  Potter's  Bar,  but  the  company  refused  to  convey  them  unless  he 
paid  their  charges  in  advance,  including  those  in  respect  of  the  return 
empty  trucks.  The  plaintiff  insisted  that  they  were  not  entitled  to 
these  last-mentioned  charges,  and  thereupon  sued  the  company  in 
the  County  Court  for  the  damage  which  he  had  sustained  by  reason 
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of  their  refusaL  Upon  the  hearing  of  the  plaint,  on  the  34tfa  of 
Febraary  last,  it  was  objected  on  behalf  of  the  company,  that  tbe 
judge  had  no  jarisdiction  to  try  the  case,  inasmuch  as  it  involved  a 
bona  fide  question  of  title  to  these  tolls  for  the  return  carriages. 
Judgment,  however,  was  given  for  the  plaintijff  to  the  extent  of 
63/.  10*.  lOd. 

[  Coleridge^  J.  This  is  not  a  dispute  as  to  the  title  to  tolls,  bat  it  is 
said  that  they  were  wrongfully  claimed  in  advance.] 

It  was  argued  on  the  other  side  that  we  were  not  entitled  to  make 
any  charge  for  return  carriages. 

CoLBRiDOE,  J.  The  right  to  make  a  charge  is  different  from  a 
title  to  toll.  This  is  a  mere  question  upon  the  constinction  of  an 
act  of  Parliament,  and  that  surely  is  within  the  jurisdiction  of  a 
county  court  judge.  It  seems  to  me  that  the  title  to  toll  did  not 
come  into  question,  but  only  the  right  to  receive  payment  in  a  par* 
tictdar  instance  under  the  company's  act.  It  was  not  contended  that 
the  company  had  no  right  to  toll  on  certain  carriages ;  but  the  ques- 
tion was,  whether  these  were  carriages  within  the  meaning  of  the 
section  in  the  act,  and,  as  such,  liable  to  toll  at  that  time.  The 
judge  had  a  perfect  right  to  decide  this.  jjj^  refused,^ 


Harlow  r.  Winstanley.s 
Bail  Conn,  Trinity  Term,  May  29,  1850. 

Arbitration  —  Order  of  Reference  by  Inferior  Coui%  when  made  a 
Rule  of  Superior  Courts  under  the  9  4*  10  Will  3,  c.  15. 

Where  an  order  of  reference  of  an  inferior  court  of  record,  made  by  consent  of  the  paitieSf 
contained  a  clause  that  the  order  might,  at  the  option  of  either  party,  be  made  a  rule  of 
her  majesty's  Court  of  Queen's  Bench,  under  the  stat.  9  &  10  Will.  3,  c  15,  it  was  held,  that, 
as  an  agreement  of  reference  between  tbe  parties,  it  might  be  made  a  rule  of  comt. 

This  was  an  application  to  make  an  order  of  reference  of  the 
Borough  Court  of  Derby  a  rule  of  this  court,  under  Jthe  9  &  10 
Will.  3,  c.  15,  s.  1.  The  order  of  reference  was  in  the  following 
form :  — 

"  In  the  Court  of  Record  of  the  borough  of  Derby.  David  Harlow 
V.  Israel  Winstanley.  Upon  heaxing  the  attorneys  on  both  sides,  and 
by  their  consent,  it  is  ordered,  that  all  matters  in  difference  in  this 
cause  be  referred  to  the  award,  order,  arbitrament,  final  end,  and 
determination  of  Robert.  Grace,  of  the  borough  of  Derby,  surveyor, 
so  that  he  shall  make  and  publish  his  award  in  writing,  of  and  con- 
cerning the  matters  referred,  ready  to  be  delivered  to  the  parties,  or 
such  of  them  as  shall  require  the  same,  on  or  before  the  1st  day  of 

1  A  similar  motion  was  made  in  the  Court  of  Common  Pleaa  a  few  dayi  afterwuds, 
and  with  a  like  result 
s  15  Jur.  426. 
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Seoember,  now  next  ensning,  or  on  or  before  such  farther  or  ulterior 
day  to  which  he  may,  by  indorsement  hereon,  enlarge  the  time  for 
making  the  award."  [The  order  contained  the  other  usual  clauses 
in  an  order  of  reference;  after  which  a  clause  as  follows:]  "And 
it  is  farther  ordered  that  this  order  may,  at  the  option  of  either  party, 
be  made  a  rule  of  her  majesty's  Court  of  Queen's  Bench.  Dated 
thb  8th  day  of  October,  in  the  year  of  our  Lord,  1849. 

"  By  the  court, 

(Signed)     «B.  T.  Balguy, 

"  Registrar." 

Upon  this  order  was  a  seal,  purporting  to  be  the  seal  of  the  Borough 
Court  of  Derby.  The  affidavits  made  in  support  of  the  application 
stated,  that  the  arbitrator  had,  in  pursuance  of  the  power  reserved  to 
him,  enlarged  the  time  for  making  his  award,  by  indorsement  on  the 
order  of  reference,  which  indorsement  was  properly  verified.  In  the 
affidavit  made  by  the  attorney  on  behalf  of  the  plaintiff,  he  deposed 
that  the  order  of  reference  was  made  by  and  with  the  oonsent  of 
himself  and  the  attorney  for  the  defendant ;  that  the  order  was  duly 
made,  as  it  purported  to  be,  by  and  under  the  seal  of  the  BoroQf(h 
Court  of  Derby ;  and  that  the  same  was  binding  and  effectual  on  the 
parties  to  the  suit 

Paterson  now  appeared  in  support  of  the  application.  It  is  sub- 
mitted that  the  order  of  reference,  containing,  as  it  does,  an  agree- 
ment that  the  same  may  be  made  a  rule  of  this  court,  is  binding 
upon  the  parties  as  if  made  in  a  cause  in  one  of  the  superior  courts. 
There  is  nothing  in  the  stat  9  &  10  Will.  3,  c.  16,  to  preclude  the 
order  of  an  inferior  court,  directing  a  reference,  containing  such  con- 
sent, from  being  made  a  rule  of  court. 

WiGHTMAN,  J.  There  is  certainly  a  difficulty  in  making  an  order 
of  an  inferior  court  a  rule  of  this  court.  I  do  not  know,  however, 
why  the  order  may  not  be  considered  as  an  agreement  of  submission 
between  the  parties,  containing  a  clause  to  that  effect  Treating  it 
as  such,  I  think  you  may  take  your  rule. 

Rule  granted  cbccordingly. 


Cox  r.  Pritchard.^ 

Easter  Term,  April  3«,  1851. 

Outlaicry  —  Arrest  —  Discharge  —  Practice. 

The  plaintiff  in  an  action,  baring  obtained  judgment,  proceeded  to  oatUwrr  acaintt  the  de- 
fendant, wbo  was  arrested  npon  a  capias  utiagahtm.  The  plaintiff  then  aieo,  leaving  two 
infant  children,  bat  no  personal  representative.  An  application  for  the  dischaiige  of  ^ 
defendant,  upon  the  ground  of  the  plaintiff's  death,  was  opposed  bj  the  late  plaintiff** 

J  15  Jut.  427. 
VOL.  III.  42 
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Attorney,  who  had  adranced  money  in  the  action  apon  the  security  of  the  judgment^  aad 

who  intended  to  take  out  administration  to  the  plaintiff:  — 
Sddf  that  the  defendant  was  not  entitled  to  be  discharged. 
[  Wagstaffe  v.  Darby ^  Barnes,  366,  disapproved.  —  Ed.] 

This  was  a  rale  calling  upon  the  plaintiff  (on  notice  to  be  given  to 
his  attorney)  to  show  cause  why  the  defendant  should  not  be  dls- 
chai^ed  out  of  custody  of  the  sheriff  of  Lfondon  as  to  this  action. 
An  action  had  been  brought  and  referred  to  arUtration,  and  judgment 
signed  on  the  3d  of  August,  1847,  for  420/.,  the  amount  found  to  be  due 
to  the  plaintiff  by  the  award.  The  defendant  being  abroad,  proceed- 
ings to  outlawry  were  taken,  and  judgment  in  outlawry  signed  on  the 
Ist  June,  1848 ;  thereupon  a  writ  of  capias  uUagatum  issued.  The 
defendant  afterwards  came  to  England,  was  arrested  by  another  party, 
and  detained  upon  the  capias  ntlaffotum  on  the  2dth  oi  March,  of  the 
present  year.  During  the  progress  of  the  cause,  the  attorney  for  the 
plaintiff  had  advanced  various  sums  of  money,  which  he  was  auth<H<> 
ized  by  the  plaintiff  to  retain  out  of  the  proceeds  of  the  action.  The 
plaintiff  died  in  Febraary,  1849,  after  the  judgment  in  outlawry  bad 
been  obtained,  and  he  left  two  infant  children  under  ten  years  of  age. 
There  was  no  personal  representative  of  the  plaintiff. 

Lush  showed  cause  on  behalf  of  the  attorney  for  the  late  plaintif£ 
It  was  stated  in  his  affidavits,  that  the  attorney  intended  to  adminis- 
ter to  the  effects  of  the  plaintiff,  so  as  to  realize  assets,  and  in  partic- 
ular to  enforce  payment  upon  this  judgment ;  and  he  believed,  that 
unless  he  were  permitted  to  do  so,  the  money  would  be  lost.  In  this 
case,  a  person  in  prison  on  a  judgment  of  outlawry  —  a  judgment  in 
which  the  crown  was  interested  as  well  as  the  plaintiff — was  seeking 
to  be  discharged  because  the  plaintiff  was  dead,  and  that  against  one 
who  had  a  lien  on  the  judgment,  and  who,  in  the  absence  of  the  next 
of  kin,  was  entitled  to  take  out  letters  of  administration.  The  appli- 
cation, under  such  circumstances,  was  unprecedented.  There  were 
cases  in  which  the  court  had  discharged  the  defendant  when  it  ap- 
peared that  the  plaintiff  was  dead,  and  his  next  of  kin  had  declined 
to  take  out  admmistration.  Camp  v.  Pote,  8  C.  B.  375. 
[Coleridg'ej  J.  The  attorney  there  stood  upon  his  lien.] 
Yes ;  but  that  was  his  general  lien,  and  he  did  not  state  that  be  was 
about  to  take  out  administration ;  the  only  question  there  was,  wbetiier 
the  attorney  had  any  right  to  oppose  simply  on  the  sround  of  lieo.  In 
Taylor  v.  Burgess,  16  L  J.,  Ex.,  204;  4  DowL  &  L.  708,  the  court 
refused  the  application;  and  Parke,  B.,  said,  ^I  think  there  is  no 
ground  for  the  interference  of  the  court,  although  there  may  be  no 
person  who  can  give  a  legal  discharge."  There  the  plaintiff  had  been 
dead  eleven  years ;  there  were  no  personal  representatives,  and  no  in- 
tention of  taking  out  administration.  The  cases  cited  there  were 
very  distinguishable.  In  Ghre  v.  Wright,  1  DowL  N.  S.,  864,  the 
application  was  made  in  1842,  the  plaintiff  having  died  in  1841,  and 
there  was  no  intention  on  the  part  of  the  next  of  kin  to  take  out  ad- 
ministration. Parkinson  v.  Horlocky  2  N.  R.  240,  was  similar  in  its 
facts.  In  Broughton  v.  Martin,  1  B.  &  P.  176,  the  court;  directed  the 
rule  to  be  served  on  the  attorney  of  the  plaintiff's  family. 
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[  Coleridge^  J.     Has  the  practice  been  to  serve  the  rale  on  the  next 
of  kin  ?] 

It  was  so  served  in  the  above  cases.  There  was  no  case  in  which 
the  court  had  discharged  the  defendant  where  a  party  had  said  he 
was  interested,  and  meant  to  take  out  administration.  It  was  in 
all  cases  a  stretch  of  authority  to  discharge  a  man  from  regular  and 
legal  custody  without  payment  of  the  debt  for  which  he  had  been  ar- 
rested* Again :  the  children  had  a  right  to  the  judgment  debt  of  the 
father.  No  one  had  been  brought  to  represent  them,  and  how  could 
the  court  decide  upon  their  rights  in  their  absence  ?  They  had  not 
renounced,  and  on  the  ground  of  their  interest  alone  the  rule  should 
be  discharged.  The  next  point  was,  that  the  attorney,  by  virtue  of 
his  lien,  had  a  right  to  detain  the  defendant  in  custody.  He  was  in  a 
different  position  from  the  attorney  in  Camp  v.  Pote ;  there  nothing 
beyond  the  relation  of  attorney  and  client  existed ;  but  here  money 
had  been  advanced  on  the  security  of  this  judgment,  and  he  must  be 
taken  to  be  in  the  same  position  as  if  the  judgment  had  been  assigned 
to  him,  and  the  interest  of  a  judgment  creditor  pro  tcmto  vested  in 
him.  There  was  a  distinction  between  this  and  an  ordinary  judgment 
This  was  a  judgment  in  outlawry  in  a  civil  action,  and  must  be  re- 
garded, as  far  as  the  interests  of  the  crown  were  concerned,  as  if  it 
were  a  judgment  at  the  suit  of  the  crown.  Rex  v.  Cooke^  M'CL  & 
Y.  196.  The  rale  could  not  be  made  absolute  without  notice  to  the 
crown.  Suppose  property  taken,  it  could  not  be  disposed  of  without 
the  consent  of  the  crown,  particularly  where  there  were  infants,  the 
crown  being  their  guardian  for  this  purpose.  If  the  defendant  had 
come  to  reverse  the  outlawry,  instead  of  applying  to  be  discharged, 
he  must  have  paid  the  debt  and  costs.  As  this  was  not  an  application 
to  set  aside  the  judgment  or  the  capias  utlag^atum^  it  could  not  be 
objected  that  the  writ  issued  after  the  death  of  the  plaintiff. 

O^MaUey  and  Ball^  in  support  of  the  rule.  This  was  not  a  novel 
application ;  there  had  been  a  regular  series  of  decisions  upon  it  down 
from  the  time  of  Barnes  to  the  present  day.  It  was  said,  however, 
that  previous  cases  differed  from  this,  because  in  them  the  applications 
were  backed  by  the  affidavits  of  the  next  of  kin  that  they  did  not  in- 
tend to  take  out  administration ;  but  in  only  one  case  was  this  course 
adopted  in  the  first  instance ;  in  some  the  next  of  kin  came  in  after- 
wards, and  said  they  did  not  object  The  attorney  in  the  action  can- 
not be  admitted  to  show  cause  in  his  own  behalf.  Pyne  v.  Erle^  8  T. 
R.  407 ;  Shoman  v.  Allen^  1  Man.  &  G.  96,  note  (c.)  In  Camp  v.  Pote^ 
a  rule  was  obtained  "  calling  on  the  personal  representatives  (if  any) 
of  the  plaintiff,  upon  notice  of  the  rule  to  be  given  to  them,  or  to  the 
attorney  in  the  cause  of  the  late  plaintiff,"  to  show  cause;  and  the 
difference  between  that  rule  and  this  is,  that  we  name  the  plaintiff 
«LS  the  party  to  show  cause.  It  is  obvious  from  the  whole  subject 
matter,  that  though  he  is  named,  the  personal  representatives  are  in- 
tended ;  and  notice  of  the  rale  was  properly  given  here,  as  in  that 
case,  to  the  attorney  of  the  plaintiff,  as  being  the  most  likely  person 
to  know  who  are  the  personal  representatives  of  bis  client   We  do  not 
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know  who  they  are :  the  children  are  not  so,  for  they  are  nnder  the 
age  of  ten  years.  In  Camp  v.  PotCy  also,  the  court  were  of  opinion 
that  the  interest  the  attorney  had  in  the  jadgment  did  not  entitle  him 
to  oppose  the  discharge  of  the  defendant 

[  Coleridge^  J.  Nothing  was  said  in  that  case  as  to  there  being  other 
relations ;  but  here  you  have  two  infants  clearly  interested?  and  there 
may  be  administration  durante  minoritate.] 

We  have  onl^  to  deal  with  the  personal  representatives,  and  not 
with  the  next  ot  kin.  Again :  it  is  urged  that  in  this  case  the  money 
was  advanced  upon  the  security  of  the  judgment;  but  the  first  lien 
upon  a  judgment  is  that  for  costs,  which  takes  precedence  of  aU 
others ;  and  if  that,  which  is  of  the  highest  and  most  abiding  char- 
acter, be  not  sufficient  to  justify  an  attorney  in  opposing  the  discbarge 
of  a  defendant  where  the  plaintiff  is  dead,  surely  the  less  cannot. 

[  Coleridffe,  J.  Unless  they  stand  on  different  grounds.  The  lien, 
which  proceeds  from  the  mere  relation  of  attorney  and  client,  may  be 
determined  by  death,  but  not  so  if  it  is  a  matter  of  personal  contract ; 
one  may  survive,  the  other  not] 

There  can  be  no  valid  assignment  of  a  judgment  to  the  attorney. 
Suppose  the  deceased  had  b^ome  an  insolvent,  would  the  assignees 
have  been  compelled  to  discharge  this  lien  for  money  advanced  before 
they  took  the  benefit  of  the  judgment  ?  This  was  not  a  ease  of  lien, 
properly  speaking,  for  the  attorney  had  nothing  to  retain  until  he  was 
repaid.  It  was  said,  that  as  this  was  a  judgment  in  outlawry,  it  ixraa 
distinguishable  from  the  other  cases,  but  that  is  not  so.  Wag-sU^e  v. 
Darbi/j  Barnes,  366;  Adcock  v.  Fiske^  9  L.  J.,  C.  P.,  17.  Here  was  no 
person  capable  of  giving  a  discharge  for  the  debt  and  costs,  and  there* 
fore  it  could  not  be  said  that  the  defendant  was  in  the  same  position 
as  if  he  came  to  reverse  the  outlawry.  It  was  not  stated  in  the  affi^ 
davits  of  the  attorney  that  he  would  take  out  administration,  but  only 
that  it  is  his  present  intention  to  do  so :  that  was  not  sufficient. 

[They  also  cited  Walker  v.  Thellussottj  1  Dowi  N.  8.,  277 ;  and  r^ 
ferred  to  Bidsdale  v.  Laloufy  moved  in  the  Common  Pleas  this  term, 
which  the  court  had  referred  to  the  master  to  report  upon.] 

CoLERiDOE,  J.  Several  points  have  been  discussed,  on  which,  if  it 
had  been  necessary  to  give  an  opinion,  I  should  have  wished  to  see 
the  affidavits,  and  to  consider  the  authorities  which  have  been  cited ; 
but  from  my  view  of  the  case,  and  from  its  having  been  before  me  at 
chambers,  it  is  not  necessary  that  I  should  reserve  my  judgment. 
Apart  from  all  considerations  arising  out  of  the  proceedings  in  out- 
lawry, it  appears  that  the  plaintiff  died  in  1849,  having  recovered  a 
judgment  against  the  defendant,  who  is  in  custody.  It  is  clear  that 
an  ordinary  application  for  the  dbcharge  of  a  defendant,  merely  on 
the  ground  of  the  plaintiff's  death,  is  sufficiently  answered  if  it  be 
shown  that  a  person  is  about  to  become  his  administratcMr.  If  this 
case  can  be  brought  within  that  principle,  it  should  receive  the  same 
decision.  Though  now  in  1851,  yet  the  question  may  be  considered 
as  if  it  had  arisen  immediately  after  the  death  of  the  [daintifl^  for 
it  does  not  appear  that  such  death  was  known  to  either  party  until 
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lately.  The  plaintiff  has  left  two  children ;  their  interests  ought  to 
be  protected,  and  the  Ecclesiastical  Court  can  protect  them  by 
granting  administration  durante  minoritate.  Besides  that,  there  is 
the  lien  of  the  attorney,  who  has  advanced  money,  and  ought  to  be 
repaid.  I  do  not  pronounce  upon  the  exact  legal  result  of  such  lien, 
but  I  ought  not  to  conclude  him  from  availing  himself  of  the  benefit 
of  it^  and  one  part  of  that  benefit  is  the  hold  he  has  on  the  defendant 
whilst  in  custody.  He  expresses  his  intention  to  take  out  administra- 
tion, and  if  I  at  once  discharged  the  defendant,  I  should  deprive  the 
administrator,  whoever  he  may  be,  of  the  chance  of  getting  the  fruits 
of  this  valuable  judgment  So  it  would  stand,  independently  of  the 
case  in  Barnes's  notes ;  but  that  is  far  too  loose  to  be  acted  upon,  as 
opposed  to  the  weight  of  decisions  and  sound  principle. 

Rule  discharged 


[Appsal  pbom  Couktt  Coubt.] 

Wa-bson  v.  The  Ambergate,  Nottingham,  and  Boston  Rail* 

WAY  Company.* 
Easter  Vacation,  May  U,  1851. 

Liability  of  Railway  Company^  as  Carriers^  for  Loss  occurring  beyond 
their  own  Line  —  Measure  of  Damages  —  Raising  Objections  on 
Appeal  from  County  Court  that  were  not  taken  on  the  Trial — Effect 
of  Case  stated  for  Opinion  of  the  Court  of  AppeaL 

Where  a  railway  company  receive  goods  at  one  terminus  to  carry  them  to  another,  they  are 
answerable  for  any  loss  that  may  occnr  between  them,  although  it  may  be  on  a  line  of 
railway  that  does  not  belong  to  such  company ;  and  the  receipt  of  froods  so  to  be  carried 
is  prima  jfacie  eridence  of  such  liability ;  confirming  Afutchamp  v.  ITie  Lcuuxuter  and  Pro- 
ton Junction  Railway  Company^  8  M.  &  W.  421. 

Upon  an  appeal  from  a  county  court,  under  the  13  &  14  Vict  c.  61,  s.  14,  the  parties  are 
bound  by  the  case  as  it  is  stated  for  the  opinion  of  the  court,  and  cannot  travel  out  of  it 

On  such  appeal,  only  such  objections  can  be  raised  as  were  taken  at  the  trial  in  the  county 
court 

A  prize  had  been  offered  for  the  best  plan  and  model  of  a  machine  for  loading  colliers  from 
barges,  and  plans  and  models  intended  for  the  competition  were  to  be  sent  by  a  certain  day : 
the  pbdntiff  sent  a  plan  and  model  accordingly  by  a  railway,  but  through  negligence  it  did 
not  arrive  at  its  destination  until  after  the  appointed  day :  — 

Semble,  by  ErUy  J.,  the  proper  measure  of  damages  in  such  a  case  is  the  value  of  the  labor 
and  materials  expended  in  making  the  plan  and  model,  and  not  the  chance  of  obtaining 
the  prize,  as  the  latter  is  too  remote  a  ground  Ibr  damages. 

In  this  case  a  plaint  had  been  entered  in  the  Grantham  County 
Ck)urt  against  the  Ambergate,  Nottingham,  and  Boston  Railway  Com- 
pany, for  the  recovery  of  damages  sustained  by  the  plaintiff  by  reason 
of  the  non-delivery  in  proper  time  of  plans  and  models  sent  by  him 
from  Grantham  to  CaroifE    The  plans  and  models  were  sent  to  Cardiff 
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for  the  purpose  of  competing  for  a  prize  of  100  guineas,  offered  by  the 
Glamorganshire  Canal  Company, -for  the  best  plan  and  model  of  a 
vessel  or  machine  to  load  colliers  from  coal  barges,  but  as  they  arrived 
too  late  for  the  competition,  the  plaintiff  had  lost  his  chance  of  snc- 
oess,  and  now  brought  his  action  for  compensation,  laying  his  dama- 
ges at  501.  The  railway  of  the  company  extended  only  as  far  as 
Nottingham^  where  it  was  joined  by  another  railway,  which  was  con- 
tinned  to  Bristol.  It  appeared  that  a  person  of  the  name  of  Chevins 
had  been  appointed  by  the  station  master  of  the  company  at  Grant- 
ham, to  receive  and  deliver  parcels  to  be  sent  by  the  railway  from 
that  place,  and  that  in  such  capacity  he  had  received  the  package  in 
qnestion,  which  was  directed  to  Cardiff;  and  there  was  some  evidenee 
to  show  that  Chevins  had  told  the  plsdntiff  that  the  package  w^oeld 
arrive  at  Cardiff  in  time.  The  station  master  had  said,  when  the 
package  was  delivered  to  him,  that  he  could  receive  payment  f<»  it 
onlv  as  far  as  Nottingham,  as  he  bad  no  rates  of  payment  beyond, 
and  thereupon  the  words  on  the  package  "paid  to  Bristol"  vtrete 
erased,  and  the  words  "  paid  to  Nottingham"  substituted  by  Chevins, 
but  this  was  done  without  the  knowledge  of  the  plaintifi^  and  the 
original  direction  was  left  on  the  package,  which,  being  detained  at 
Bristol,  did  not  arrive  at  Cardiff  till  the  day  after  the  award  of  the 
prize.  At  the  trial,  before  the  judge  of  the  County  Court,  these  facts 
were  proved,  and  the  plaintiff  sought  to  recover  the  value  of  his  labor 
and  the  materials  employed  in  the  construction  of  the  plans  and 
models,  but  the  judge  was  of  opinion  that  the  true  measure  of  dam- 
ages was  the  loss  of  the  chance  of  the  prize  of  the  100  guineas^ 
The  plaintiff  then  called  his  Inrother  and  another  witness,  who  stated 
that  they  had  seen  the  different  plans  and  models  which  had  com- 
peted for  the  prize,  and  they  considered  that  the  plaintiff's  plans  and 
models  were  better  than  any  of  them.  Objection  was  then  made,  on 
the  part  of  the  defendants,  that  the  adjudicators  of  the  prize  ought 
to  have  been  called.  This  objection  was  overruled  by  the  judge,  -who 
awarded  to  the  plaintiff  the  sum  of  20^  The  company  now  appealed 
against  this  decision,  on  two  grounds  :  first,  that  they  were  not  liable 
for  the  carriage  beyond  Nottingham,  and  it  was  admitted  that  the 
default  occurred  afterwards ;  and,  secondly,  that  the  judge  on^t  to 
have  awarded  only  nominal  damages,  as  there  was  no  evidence  in 
respect  of  them. 

Denison^  for  the  appellants.  Chevins  was  the  agent  of  the  plain- 
tiff, and  not  of  the  company ;  any  arrangement,  therefore,  between 
him  and  the  plaintiff  did  not  bind  the  company,  and  the  alteration 
made  by  Chevins  in  the  words  on  the  package  was,  in  fact,  an  alt»-- 
ation  by  the  plaintiff,  admitting  that  the  carriage  could  be  paid  only 
as  far  as  Nottingham.  But  if  Chevins  was  not  the  agent  of  the 
plaintiff,  he  was  a  mere  booking  porter,  and  therefore  could  not  make 
contracts  for  the  company.  Gilbart  v.  DaUy  1  Nev.  &  P.  33 ;  5  Ad. 
&  EL  543.  It  was  there  dedded,  that  the  contract  enteied  into  by  a 
booking-office  keeper,  who  takes  in  parcels  to  be  forwarded  by  car- 
riers, is  only  to  deliver  safely  to  a  earrftr*     The  defendants,  then,  weie 
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not  liable,  nnless  it  conld  be  maintained,  that,  having  received  the 
package  at  Grantham,  their  liability  in  respect  of  it  continued  during 
the  whole  route  to  Cjurdiff.  The  other  side  would  rely  on  the  case  of 
Muschan^v.  The  Lancaster  and  Preston  Junction  Railway  Company ^  8 
M.  &  W.  421.  There,  a  parcel  was  delivered  at  Lancaster  to  the  Lan- 
caster and  Preston  Junction  Railway  Company,  directed  to  a  person 
at  a  place  in  Derbyshire.  The  person  who  brought  it  to  the  station 
offered  to  pay  the  carriage,  but  the  bookkeeper  said  it  had  better  be 
paid  by  the  person  to  whom  it  was  directed,  on  the  receipt  of  it  The 
Lancaster  and  Preston  Railway  Company  were  known  to  be  proprie- 
tors of  the  Kne  only  as  far  as  rreston,  where  the  railway  united  with 
the  North  Union  Ime,  and  that  afterwards  with  another,  and  so  on 
into  Derbyshire.  The  parcel  having  been  lost  after  it  was  forwarded 
from  Preston,  the  court  held  the  Lancaster  and  Preston  Railway 
Company  liable  for  its  loss.  That  case  so  far  agrees  with  this,  that  the 
company  carried  only  over  a  certain  portion  of  the  distance  to  be 
traversed.  But  there  the  company's  agent  said  to  the  person  who 
brought  the  parcel,  that  it  would  be  better  to  pay  for  it  in  Derbyshire, 
far  beyond  their  own  line,  and  this  was  considered  prima  facie  evi* 
dence  that  they  had  entered  into  some  kind  of  an  arrangement  with 
the  other  companies  for  the  transmission  of  parcels.  In  this  case, 
however,  as  soon  as  the  package  is  brought  to  the  station,  the  com- 
pany's agent  immediately  limits  their  liability  by  saying  that  the  car- 
riage can  be  paid  only  to  Nottingham.  As  respects  the  damages,  the 
case  is  peculiar.  The  committee  who  offered  the  prize  had  a  discre-* 
tion  in  the  matter,  and  were  not  bound  to  award  any  prize  at  all. 
There  was  no  evidence  as  to  the  number  of  models  sent  in,  or  who 
were  the  adjudicators.  The  judge  found  the  money  value  of  the 
plaintiff's  chance  of  a  prize  was  20^,  but  the  damage  is  altogetiier 
too  remote.  Parkins  v.  Howard^  K.  B.,  T.  T.,  1817,  seems  to  be 
reported  only  in  1  Chitty  on  Pleading,  348,  7th  ed.,  where  it  is  given 
as  an  authority  for  the  position,  that  ^  damages  must  be  proximate, 
and  not  reaH)te,  or  depending  upon  a  contingency ;  and  therefore,  in 
an  action  for  not  replacing  stock,  it  will  be  of  no  avail  to  state  in  the 
declaration  that  the  plaintiff  was  prevented  from  completing  an 
advantageous  contract  he  had  entered  into."  As,  if  A  contracted  to 
lend  stock  to  B  if  B  re-transferred  it  within  a  particular  time,  and  B 
not  doing  so,  A  is  deprived  of  some  speculative  advantage,  he  sues  B, 
and  estimates  damages  at  the  increased  gain  which  he  might  have 
made.  This  is  not  the  proper  measure.  [He  also  cited  Wofihington 
V.  Warrinfftony  8  C.  B.  134,  and  Walker  v.  Moore,  10  B*  &  d.  416.] 

Lu9ky  for  the  respondent.  Chevins  was  the  agent  of  the  company, 
and  being  instructed  to  receive  and  deliver  goods  at  the  station,  be 
was  something  more  than  a  mere  booking  porter.  The  only  altera- 
tion on  the  package  was  as  to  the  payment  of  the  carriage,  and  that 
was  expressly  done  merely  because  the  rate  of  fares  beyond  Notting^ 
ham  was  not  known.  They  therefore  received  it  for  tiie  purpose  o( 
Hs  being  carried  to  Cardifi^  and,  as  they  did  not  say  that  they  would 
Bot  be  liable  beyond  Nottingham,  they  became  bound  to  cury  it  to 
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its  destination,  It  is  precisely  the  case  of  Mtischamp  v.  2%e  La/ncas- 
ter  and  Preston  Junction  Bxiilway  Company.  There  the  carriage  was 
not  paid  by  the  party  sending  it,  and  that  was  relied  upon  as  a  ground 
for  exempting  the  company  from  liability.  It  was  clear,  however,  that 
they  were  afterwards  to  receive  payment  for  the  whole  journey.  As 
to  the  damages,  the  only  question  is,  whether  the  evidence  was  receiv- 
able or  not  This  court  has  nothing  to  do  with  the  amount  of 
damages,  and  has  no  power  to  reduce  them. 

[Erle^  J.  In  this  action  against  a  carrier  for  not  delivering  in  due 
time,  was  evidence  admbsible  to  show  that  the  plaintiff  might  have 
gained  the  prize  ?  Suppose  that  you  have  contracted  to  purchase  com, 
which  is  delivered  one  day  too  late,  whereby  you  have  been  deprived 
of  the  benefit  of  a  sub-contract,  and  by  reason  thereof  you  are  made 
a  bankrupt^  can  this  be  estimated  as  damage  in  an  action  for  the  non- 
delivery of  the  corn  according  to  the  contract,  or  must  not  the 
damages  be  proximate  ?] 

The  objection  was,  that  the  best  evidence  was  not  called.  It  was 
not  contended  that  this  was  not  the  proper  measure  of  damages, 
after  the  judge  had  intimated  his  opinion  to  that  effect.  The  more 
important  point,  as  to  the  measure  and  remoteness  of  damages,  does 
not  now  arise,  and  in  any  event  this  objection  to  the  evidence  would 
be  only  a  ground  for  a  new  triaL  There  is  no  analogous  case ;  the 
authorities  cited  were  instances  where  the  damage  was  one  degree 
more  remote  than  in  the  present  case.  The  loss  on  a  sub-contract 
•would  be  quite  independent  of  the  contract  sued  upon ;  but  here  the 
plaintiff  made  the  plans  and  models  for  a  given  purpose,  which  was 
directiy  defeated  by  the  wrongful  act  of  the  company. 

Demson^  in  reply.  The  court,  under  the  stat  13  &  14  Vict,  c  61, 
s.  14,  may  make  any  order  it  may  think  fit.  The  words  are,  ^  And 
the  said  court  of  appeal  may  either  order  a  new  trial  on  such  terms 
as  it  thinks  fit,  or  may  order  judgment  to  be  entered  for  either  party, 
as  the  case  may  be,  and  may  make  such  order,  with  respect  to  the 
costs  of  the  said  appeal,  as  such  court  may  think  proper ;  and  such 
orders  shall  be  final."  The  distinction  suggested  between  this  case 
and  others  that  have  been  cited  respecting  damages  does  not  affect 
the  principle  which  is  contained  in  them,  and  that  is,  that  damages 
which  do  not  clearly  result  from  the  wron^ul  ^uct  are  not  to  be 
awarded.  The  contingency  which  intervened  in  this  case  prevents 
the  consequences,  in  respect  of  which  the  damages  were  assessed, 
from  being  necessary  or  natural  consequences. 

Patteson,  J.  We  must  take  this  case  as  it  is  stated,  although  we 
^  do  not  quite  see  what  question  is  submitted  to  us.  We  can  only 
notice  objections  that  were  made  at  the  trial.  We  adopt  this  rale 
when  applications  are  made  for  new  trials  in  the  ordinary  course,  and 
much  more  should  we  do  so  when  we  sit  as  a  court  of  error,  which 
is  the  character  of  the  present  court  I  do  not  think  we  have  power 
to  alter  the  amount  of  damages,  as  they  do  not  go  to  the  judgment 
JBy  sect  14  of  stat  13  &  14  Vict  c.  61,  the  power  of  appeal  is  given 
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-where  a  party  is  dissatisfied  with  the  determination  or  direction  of 
the  county  court  judge  in  point  of  law,  or  upon  the  admission  or 
rejection  of  any  evidence.  As  to  the  first  objection,  the  case  of 
Mttschamp  v.  Tlie  Lancaster  and  Preston  Junction  Railway  Company 
is  directly  in  point ;  and  if  carriers  receive  a  package  to  carry  to  a 
particular  place,  whether  they  themselves  carry  it  all  the  way  or  not, 
they  must  be  said  to  have  the  conveying  of  it  to  the  end  of  the 
journey,  and  the  other  parties  to  whom  they  may  hand  it  over  are 
their  agents.  We  must  adhere  to  this  principle,  and  the  company 
are  clearly  liable,  unless  the  facts  show  that  their  responsibility  has 
determined.  Their  not  having  taken  the  amount  of  the  carriage  is 
immaterial,  and  is  explained  by  the  fact  of  their  not  knowing  what 
that  amount  would  be.  Chevins  appears  to  have  been  the  agent  of 
the  defendants;  he  receives  the  parcel  to  carry  it  to  Cardiff,  and 
makes  out  an  invoice,  which  the  defendants  have  refused  to  produce. 
Now,  putting  these  circumstances  together,  there  is  abundant  evi- 
dence tfjat  they  contracted  to  carry  the  package  to  Cardiff,  and  they 
were  guilty  of  negligence  in  detaining  it  at  Bristol.  Then  comes  the 
(question  of  damages.  The  plaintiff  had  put  his  damages  upon  a 
riffht  principle,  for  he  said  the  goods  were  naade  for  a  special  purpose, 
which  has  been  defeated  by  the  negligence  of  the  defendants,  and 
they  have  become  useless.  But  he  had  the  chance  of  a  prize^  which 
he  had  lost  through  this  carelessness,  and  called  witnesses  to  prove 
the  probability  of  his  obtaining  that  prize ;  the  defendants  objected, 
and  said,  "  You  ought  to  produce  the  persons  who  were  appointed  to 
award  the  prize."  But  how  could  the  testimony  of  these  persons  be 
said  to  be  the  best  evidence  ?  They  were  not  bound  to  attend  and 
examine  the  models ;  the  plaintiff  might  not  have  been  able  to  have 
procured  their  attendance ;  but  he  does  produce  two  parties,  who  say 
that  these  models  were  better  than  the  others  exhibited.  That  evi- 
dence was  clearly  receivable  if  the  measure  of  the  damages  was 
correct ;  and  no  objection  was  taken  that  it  was  not.  There  was  a 
distinction  between  this  case  and  those  cited  in  the  argument 

Erle,  J.  The  first  question  is,  whether  there  is  any  evidence  of 
the  defendants  having  contracted ;  and  I  think  the  person  to  whom 
the  package  was  delivered  must  be  taken  to  be  the  agent  of  the 
company.  Then,  having  received  a  parcel  to  be  conveyed  to  Cardiff, 
when  their  line  only  extends  to  Nottingham,  do  they  make  them- 
selves liable  for  its  carriage  beyond  their  own  line  ?  This  question 
was  much  considered  in  Muschamp  v.  The  La/ncaster  and  Preston 
Junction  Railway  Company,  and  I  think  it  was  there  properly  decided, 
that  where  goods  are  received  at  one  terminus  for  conveyance  to 
another,  the  company  are  answerable  for  all  the  intermediate  termini, 
and  the  receipt  of  such  goods  is  prim^afade  evidence  of  such  liability. 
Then  what  is  the  amount  of  damages  to  which  the  plaintiff  is  enti- 
tled ?  He  says  he  has  lost  the  chance  of  one  hundred  guineas.  I 
have  had  great  doubts  whether  that  chance  was  not  too  contingent 
and  remote  to  be  the  subject  of  damages ;  but  we  are  here  as  a  court 
of  appeal,  and  the  case  laid  before  us  does  not  advert  to  that  point ;  on 
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the  contrary,  the  defendants  say  that  the  plaintiff  ought  to  have  proved 
that  he  would  actually  have  had  the  prize.  Then  they  object  to  the 
evidence ;  but  such  objection  goes  only  to  the  weight,  and  not  to  the 
admissibility,  of  the  evidence.  We  give  no  opinion  as  to  the  ques- 
tion of  remoteness  of  the  damages. 

Judgment  affirmed  with  cosU.^ 


1  The  principle  adopted  in  Miudutm  v. 
TTte  LancasUr  and  PruUm  JundUm  RaU- 
UHM  Company^  8  Meeson  &  Welsby,  421, 
and  affirmed  in  this  case,  that  common 
carriers  receiving  goods  directed  to  a  place 
beyond  the  terminus  of  their  own  line, 
without  limiting  their  liability  by  any  spe- 
cial contract,  are  prima  fade  responsible 
for  any  loss,  although  it  happened  beyond 
the  terminus  of  their  line,  was  adopted  in 
this  country,  in  the  case  of  ^.  John  v.  Van 
.Sbn<iw>n^35WendeU,661,(1841.)  See 
nlaoM^etdv.SekenecUiify  and  Saratoga  RaU- 
road  Compaiw,  19  Wendell,  534,  (183a) 
BetmeU  v.  FUyaw,  I  Florida,  403. 

Later  cases  have  said  that  this  responsi- 
bility is  only  prima  fade,  however,  and  may 
be  controlled  by  proof  of  general  usage 
among  carriers,  whether  such  usage  was 
kncrwn  to  the  person  sending  the  goods  or 


not;  and  it  has  been  held,  that  if  there  is 
a  uniform  uea^  to  transport  the  good^ 
only  to  the  limit  of  the  carriei's  line,  and 
then  forward  them  by  some  regtilar  con- 
veyance, that  the  carrier  receiviof  the 
goods  is  not  responsible,  as  carrier,  n  they 
are  lost  beyond  his  own  line,  but  his  lia- 
bility is  that  of  a  forwarder  only.  Fan 
Santooord  v.  SL  John,  6  Hill,  158,  (1843;) 
cited  and  approved  in  Farmert  and  J^ 
dumici  Bank  v.  7^  ChampUnn  Tranmr- 
tation  Compamf,  18  Vermont,  140,  (1846L) 
The  language  of  Patteson,  J.,  in  this  case 
of  Watson  v.  The  .Mbergate,  ffc^  RaSlwas 
Co.,  that  "the  company  are  cleariy  liable, 
unless  the  fads  show  that  their  rtsponsOniibf 
has  determmedj^  would  seem  to  support  the 
same  general  doctrine,  that  each  Uability 
may  be  controlled. 
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WRITS  OF  ERROR  FROM  THAT  COURT  TO  THE  EXCHEQUER  CHAMBER. 
PROM  AND  AFTER  BflCH.  TERM,  14  VICT^  A.  D.  1850. 


SoMERviLL  V.  Hawkins.* 

Michaelmas  Yacation,  December  U,  1850. 

Slander  —  Privileged  Communication  —  Evidence  of  Malice  in 

Fact. 

Pririleged  communications  comprehend  all  statements  made  bona  fide  in  performance  of  a 
dntr,  or  with  a  fair  and  reasonable  purpose  of  protecting  the  interest  of  the  person  making 
diem. 

A  communication  being  shown  to  be  privileged,  it  lies  on  the  plaintiff  to  prove  malice  in 
fact ;  in  order  to  entitle  him  to  have  the  question  of  malice  left  to  the  jnrj,  he  need  not 
show  circumstances  necessarily  leading  to  the  conclusion  that  malice  existed,  or  such  as 
are  inconsistent  with  its  non-existence,  but  they  must  be  such  as  raise  a  probability  of 
malice,  and  be  more  consistent  with  its  existence  than  with  its  non-existence. 

The  plaintiff  had  been  a  servant  to  the  defendant,  and  dismissed  by  him  on  a  charge  of  theft. 
He  afterwards  came  to  the  defendant's  house  to  be  paid  his  wages,  and  had  some  commu- 
nication with  the  defendant's  servants,  on  which  occasion  the  defendant  said  to  his  servants, 
**  I  discharged  that  man  for  robbing  me ;  do  not  speak  any  more  to  him,  in  public  or  private, 
or  I  shall  think  you  as  bad  as  him : "  — 

H(M  a  privileged  communication,  and  that  there  was  no  evidence  of  malice  to  go  to  the 
jury. 

Case  for  slander.  The  first  count  of  the  declaration  alleged  that 
the  defendant,  in  the  presence  and  hearing  of  B.'  S.  and  J.  C,  the  de- 
fendant's servants,  and  of  divers  other  persons,  maliciously  spoke  and 
published  of  the  plaintiff  the  false,  scandalous,  malicious,  and  defam- 
atory words  (which  were  then  set  out,  with  the  proper  inuendoes)  as 
follows:  "  I  discharged  that  man  for  stealing;  he's  a  thief,  and  if  ever 
you  (B.  8.  and  J.  C.)  speak  to  him  again,  or  have  any  thing  to  do 
with  him,  I  shaU  consider  you  as  bad  as  him,  and  shall  discharge 
you."     Whereby,  &a     The  defendant  pleaded,  first,  not  guilty ;  sec- 

1  15  Jar.  450. 
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ondly,  a  justification,  alleging  that  the  plaintiff  bad  stolen  a  cask  of 
mustard  belonging  to  the  defendant  At  the  trial,  before  Wilde,  C.  J^ 
at  Guildhall,  on  the  15th  of  Pebruary,  1848,  it  appeared  in  evidence 
that  the  plaintiff  had  been  in  the  service  of  the  defendant,  and  bad 
been  dismissed  one  Thursday  on  a  charge  of  theft ;  that  he  came  on 
the  following  Saturday,  as  usual,  to  the  defendant's  premises,  to  be 
paid  his  arrears  of  wages,  and  bad  some  communication  with  the 
defendant's  servants,  on  which  occasion  the  slander  chained  in  the 
declaration  was  spoken  by  the  defendant  to  his  servants :  ^  I  discharged 
that  man  for  robbing"  me;  do  not  speak  to  him  any  more^  either  tMptdh 
lie  or  private ;  if  you  do^  I  shall  think  you  as  bad  as  himJ*  At  the 
close  of  the  plaintiff's  case,  the  counsel  for  the  defendant  submitted 
that  the  plaintiff  must  be  nonsuited,  as  the  communication,  from  the 
circumstances,  was  privileged,  and  no  malice  in  £act  had  been  proved 
The  plaintiff's  counsel  contended  that  there  was  evidence  of  malice 
to  go  to  the  jur^.  The  learned  judge  thought  not,  but  offered  to  go 
on,  and  try  the  issue  on  the  plea  of  justification,  which  the  plaintiff 
declined,  and  elected  to  be  nonsuited.  A  rule  nisi  was  aft^wards 
obtained  by  the  plaintiff  (or  a  new  trial,  on  the  ground  of  mis-, 
direction. 

ByleSf  Serj.y  (May  29, 1849,)  showed  cause.  The  chief  justice  was 
right  in  his  ruling  on  both  points.  First,  this  was  a  privileged  com- 
munication ;  and,  secondly,  there  was  no  evidence  6f  malice  to  go  to 
the  jurv.  In  Child  v.  Affleck,  9  B.  &  Cr.  403,  Tenterden,  C.  J^  did 
more  than  the  chief  justice  in  this  case ;  if  the  latter  had  nonsuited 
the  plaintiff  at  once,  he  would  have  done  right  The  commonicatioQ 
was  from  the  defendant  to  his  own  servants.  The  defendant  was 
clearly  interested  in  preventing  the  natural  and  probable  oonaequeoee 
of  his  servants  associating  with  a  thief,  viz.,  the  loss  of  his  own  proper- 
ty. The  defendant  had  also  a  moral  duty  to  protect  his  servants 
from  contamination,  and  the  existence  of  a  moral  duty,  whether  of 
a  public  or  private  nature,  is  sufficient  to  render  a  commnnication 
privileged.  Coxhead  v.  Richards,  2  C.  B.  569.  Pater  v.  Baker,  3 
C.  B.  831.  Toogood  v.  Spyring,  1  C.  M.  &  R.  181,  governs  this  case, 
and  lays  down  the  correct  rule,  that  a  communication  injurious  to 
the  chamcter  of  another  is  not,  in  law,  malicious,  <*  if  fairly  made  by 
a  person  in  the  discharge  of  some  public  or  private  duty,  whether  legal 
or  moral,  or  in  the  conduct  of  his  own  affairs  in  matters  where  his  in- 
terest is  concerned."  The  communication  was,  in  this  case,  th^refoie, 
privileged ;  there  was  no  evidence  of  malice  in  fact  to  go  to  the  jniy. 
In  Child  V.  Affleck,  no  question  arose  as  to  whether  the  verbal  state- 
ments were  privileged,  as  they  were  not  charged  in  the  dedaratioa; 
but  the  court  held  them  not  evidence  of  malice,  ad  they  were  such  as 
the  defendant,  from  the  circumstances,  would  be  likely  to  make,  with- 
out any  malicious  motive.  So  here,  it  was  natural  that  the  defendant 
should  make  the  statement  he  did,  both  for  his  own  and  servants' 
sake,  without  any  malicious  feeling  towards  the  plainttfl^  and  thera- 
fore  the  judge  was  right  in  withdrawing  the  question  of  malice  from 
the  jury. 
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J5L  Jamesy  in  support  of  the  rule.  First,  this  was  not  a  privileged 
communication  in  itself;  and,  secondly,  if  it  was  privileged,  the  terms 
of  it,  and  the  circumstances  under  which  it  was  made,  ought  to  have 
been  left  to  the  jury,  in  order  that  they  might  say  whether  it  was 
malicious  or  no ;  and  malice  might  certainly  have  been  inferred  from 
the  way  in  which  the  communication  was  made.  No  communication 
is  privileged  unless  made  bona  fide^  in  answer  to  inquiries  as  to  char- 
acter,  or  where  there  is  a  duty  on  the  part  of  the  person  to  make  it 

[MatUe^  J.  That  is  too  strict ;  there  are  many  instances  in  which 
volunteer  statements  are  held  privileged.] 

The  occasion  here  was  not  privileged ;  the  plaintiff  was  on  the 
premises  for  a  lawful  purpose ;  he  was  there  to  receive  his  arrears  of 
wages,  at  the  usual  time  and  place,  and  there  is  no  pretence  for  say- 
ing he  would  then  communicate  evil  to  the  other  servants. 

[Maule,  J.  The  only  question  is,  whether,  the  defendant  having 
bona  jute  said  thb  of  the  plaintiff,  living  in  the  neighborhood,  and 
with  whom  the  servants  were  likely  to  associate,  it  is  privileged.] 

It  is  a  fallacy  to  say  that  there  was  even  a  moral  duty,  either  public 
or  private,  on  the  part  of  the  defendant,  to  caution  his  servants  against 
the  plaintiff,  for  fear  he  should  contaminate  them.  (Judgment  of  Cress- 
well,  J.,  in  Cox/iead  v.  Richards,  2  C.  B.  604.)  Secondly,  even  assuming 
this  to  be  a  privileged  communication,  the  lord  chief  justice  ought  to 
have  left  the  question  of  malice  to  the  jury,  as  in  PaUison  v.  Jones,  8 
B.  &  Cr.  578.  The  statement  itself  intrinsically  contained  evidence 
of  malice.  Wright  v.  Woodgate,  2  C.  M.  &  R.  573,  is  an  authority 
to  the  full  extent,  that  though  the  fact  of  the  defamatory  matter  hav- 
ing been  spoken  under  circumstances  that  rebut  the  pnwa/aa«  infer- 
ence of  malice,  and  throws  upon  the  plaintiff  the  onus  of  proving 
malioe  in  fact,  yet  he  is  not  obliged  to  prove  it  by  eoctrinsic  evidence ; 
he  has  still  a  right  (which  the  plaintiff  here  demanded  at  the  tried)  to 
require  that  the  alleged  defamatory  statement  itself  be  submitted  to 
the  jury,  in  order  that  they  may  judge  whether  there  is  anv  evidence 
of  malice  on  the  face  of  it  Padmore  v.  Lawrence,  11  Ad.  &.  El.  380, 
is  to  the  same  effect.  Mr.  Starkie,  in  his  book  on  Libel  and  Slander, 
vol.  1,  p.  292,  "  On  Malice  in  Fact,"  says,  *'As,  on  the  one  hand,  it 
would  be  contrary  to  common  convenience  to  fetter  mankind  in  their 
ordinary  communications  by  the  apprehension  of  vexatious  litigation ; 
so,  on  the  other,  would  it  be  highly  mischievous  to  allow  men  to  in- 
flict the  mostcrael  injuries  to  reputation  and  character  with  impunity, 
under  the  cloak  and  pretence  of  discharging  some  duty  to  themselves 
or  to  society,  when  they  were,  in  fact,  actuated  by  the  most  malicious 
intentions."  Here  the  defendant  took  the  opportunity  of  the  plaintiff 
being  lawfully  on  his  premises  maliciously  to  utter  the  slander  com- 
plained of,  in  answer  to  no  inquiries,  and  in  discharge  of  no  duty. 

Cur.  adv.  vuU. 

Maule,  J.,  (December  14,  1850,)  delivered  the  judgment  of  the 
coort^     This  was  an  action  for  words  imputing  theft  spoken  by  the 

1  Wilds,  C.  J.,  Coltmait,  Maclx,  and  Ckesswell,  JJ. 
VOL.  III.  43 
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defendant  of  the  plaintiff.  The  defendant  pleaded  not  gnilty,  and  a 
justification.  At  the  trial,  before  Wilde,  C.  J.,  it  appeared  that  the 
plaintiff  had  been  in  the  service  of  the  defendant,  and  had  been 
dismissed  on  a  charge  of  theft ;  that  he  afterwards  came  to  the  de- 
fendant's house,  and  had  some  communication  with  the  defendant's 
servants ;  and  that  the  words  in  question,  "  I  have  dismissed  that 
man  for  robbing  me ;  do  not  speak  to  him  any  more,  in  public  or  in 
pri  rat€,  or  I  shall  think  you  as  bad  as  him,"  were  spoken  by  the  de- 
fendant to  his  servants.  The  lord  chief  justice  was  of  opinion  that 
this  was  a  privileged  communication,  and  that  there  was  no  evidence  of 
malice,  and  that  the  verdict  must  be  found  for  the  defendant  on  the  gen- 
eral issue;  but  he  offered  to  go  on,  and  try  the  issue  on  the  justification. 
This  the  plaintiff  declined,  and  thereupon  the  lord  chief  justice  directed 
a  nonsuit  to  be  entered.  The  plaintifi'  having  obtained  a  rule  nisi  for 
a  new  trial  on  the  ground  of  misdirection,  it  was  contended  for  the 
plaintiff,  upon  the  argument  showing  cause,  that  the  lord  chief  justice 
was  mistaken  in  both  respects  —  t.  c,  that  the  communication  was 
not  privileged,  and  that  there  was  evidence  of  malice.  But  we  think 
that  the  case  falls  within  the  class  of  privileged  communications  which 
is  not  so  restricted  as  it  was  contended  on  behalf  of  the  plaintifE  It 
comprehends  all  cases  of  communications  made  bona  fide  in  per- 
formance of  a  duty,  or  with  a  fair  and  reasonable  purpose  of  protect- 
ing the  interest  of  the  party  using  the  words.  In  this  case,  supposing 
the  defendant  himself  to  believe  the  charge,  —  a  supposition  always 
to  be  made  when  the  question  is,  whether  a  communication  be  privi- 
leged or  not,  —  it  was  the  duty  of  the  defendant,  and  also  his  interest, 
to  prevent  his  servants  from  associating  with  a  person  of  such  a  char- 
acter as  the  words  imputed  to  the  plaintifi*,  as  such  association  might 
reasonably  be  apprehended  to  be  likely  to  be  followed  by  injarions 
consequences,  both  to  the  servants  and  to  the  defendant  himself.  We 
think,  therefore,  the  communication  in  question  was  privileged  —  ut^ 
it  was  made  under  circumstances  which  rebut  the  presumption  of 
malice,  which  would  otherwise  arise  from  the  nature  of  the  words 
used.  That  presumption  being  rebutted,  it  was  for  the  plaintifi*  to 
show  affirmatively  that  the  words  were  spoken  maliciously ;  for  the 
question,  being  one  the  affirmative  of  which  lies  on  the  plaintifi^  must, 
in  the  absence  of  evidence,  be  determined  in  favor  of  the  defendant 
On  considering  the  evidence  in  this  case,  we  cannot  see  that  the 
jury  would  have  been  justified  in  finding  that  the  defendant  acted 
maliciously.  It  is  true,  that  the  facts  proved  are  consistent  with  the 
presence  of  malice  as  well  as  with  its  absence.  But  this  is  not  sufli- 
cient  to  entitle  the  plaintiff  to  have  the  question  of  malice  left  to  the 
jury,  for  the  existence  of  malice  is  consistent  with  the  evidence  in  all 
cases  except  those  in  which  something  inconsistent  with  malice  is 
shown  in  evidence ;  so  that  to  say  that  in  all  cases  where  the  evidence 
was  consistent  with  malice  it  ought  to  be  left  to  the  jury,  would  be, 
in  effect,  to  say  that  the  jury  might  find  malice  in  any  case  in  which 
it  was  not  disproved,  which  would  be  inconsistent  with  the  admiUed 
rule,  that  in  cases  of  privileged  communications  malice  must  be 
proved,  and  therefore  its  absence  presumed  till  such  proof  is  given. 
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It  is  certainly  not  necessary,  in  order  to  enable  a  plaintiff  to  have  the 
question  of  malice  submitted  to  the  jury,  that  the  evidence  should  be 
such  as  necessarily  leads  to  the  conclusion  that  malice  existed,  or 
that  it  should  be  inconsistent  with  the  non-existence  of  malice ;  but 
it  is  necessary  that  the  evidence  should  raise  a  probability  of  malice, 
and  be  more  consistent  with  its  existence  than  with  its  non-existence. 
In  the  present  case  the  evidence,  as  it  appears  to  us,  does  not  raise 
any  probability  of  malice,  and  is  quite  as  consistent  with  its  absence 
as  with  its  presence ;  and  considering,  as  we  have  before  observed, 
that  the  mere  possibilty  of  malice  which  is  found  in  this  case,  and  in 
all  cases  where  it  is  not  disproved,  would  not  be  sufficient  to  justify 
a  jury  in  finding  for  the  plaintiff,  we  think  the  lord  chief  justice  was 
right  in  not  leaving  the  question  to  them ;  and,  consequently,  that 
this  rule  must  be  discharged.  jj^;^  discharged. 


Whitaker  v,  Crocker.^ 
Hilary  Term,  January  22,  1851. 

Practice  —  Distringas —  Contradictory  Affidavits. 

The  court  refosed  to  set  aside  a  distringas  on  affidavits  contradicting  the  original  affidavit, 
which  was  sufficient,  if  true,  on  which  the  distringas  was  obtained. 

Lush  moved  for  a  rule  to  set  aside  a  distringas  to  compel  an  ap- 
pearance upon  an  afiidavit  expressly  denying  material  facts  stated  in 
the  original  affidavit  upon  which  the  writ  was  obtained,  but  he  ad- 
mitted that  the  original  affidavit  was  sufficient  if  true. 

Brough  V.  Eisenbergj  19  L.  J.,  Q.  B.  22 ;  Ensor  v.  Griffin,  7  C.  B. 
781 ;  and  Lewis  v.  Padtmck,  14  Jur.  226,  were  cited. 

Per  curiam.  This  point  has  been  already  decided  by  this  court  in 
Lewis  V.  Padwick,  There  may  be  inconveniences  on  both  sides,  but 
the  law  has  elected  between  them.  If  a  distringas  be  obtained  upon 
a  false  affidavit,  the  only  remedy  is  by  an  indictment  for  perjury. 

RtUe  refused. 
1  15  Jur.  385. 
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Hilary  Term,  January  16,  1851. 

Statute  —  Local  Act  —  Commissioners  —  Officer  —  AppointmerU  — 
Salary  —  Contract  —  Remedy. 

Where  commissioners  midcr  a  local  act  have  power  to  appoint  officers  at  a  salary  to  be  paid 
out  of  the  rates  raised,  the  appointment  does  not  create  a  contract  on  the  part  of  the  com- 
missioners to  pay  the  salary.  Therefore  an  indebitatus  action  will  not  lie  against  them  for 
salary ;  but  a  niandamus  or  an  action  on  the  case  is  the  proper  remedy. 

Assumpsit,  by  T.  G.  Bogg  against  J.  Pearse  and  J.  Cnrling,  two  oi 
the  commissioners  for  the  time  being,  appointed  and  acting  as  snch 
under  the  statute  of  the  8  &  9  Vict  c.  177,  intituled  "  An  Act  for 
more  effectually  paving,  cleansing,  lighting,  and  otherwise  improving 
the  parish  of  St.  Mary  Magdalen,  Bermondsey,  in  the  county  of 
Surrey." 

The  declaration  stated  that  the  said  commissioners  for  the  time 
being,  appointed  and  acting  as  such  commissioners  under  and  by  vir- 
tue of  the  statute,  on  the  17th  of  July,  1850,  were  indebted,  as  sikA 
commissioners  as  aforesaid,  to  the  plaintiff  in  500^,  for  wages  or  sal- 
ary then  due  and  of  right  payable  by  and  from  the  said  commission- 
ers, as  such,  to  the  plaintiff,  for  and  in  respect  of  his  having  before 
then  held  and  filled,  for  a  certain  long  space  of  time  befc^e  tiien 
elapsed,  the  office  of  street-keeper  in  and  for  the  parish  of  St  Mary 
Magdalen,  Bermondsey,  in  the  county  of  Surrey,  under  and  by  virtue 
of  an  appointment  of  him  as  such  street-keeper  as  aforesaid,  at  wages 
or  salary  in  that  behalf  before  then  duly  made  by  the  said  commis- 
sioners, under  and  by  virtue  of  and  according  to  the  provisions  of  the 
said  act  of  Parliament^  And  the  said  commissioners,  as  such,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  in  consideration  of  the 
premises,  promised  the  plaintiff  to  pay  him  the  said  sum  of  money 
on  request 

Plea,  as  to  so  much  of  the  sum  in  the  declaration  mentioned  as  is 
claimed  by  the  plaintiff,  for  wages  due  and  owing  to  him  from  the 
said  commissioners,  from  the  4th  of  December,  1849,  until  the  27th 
of  May,  1850,  that  is  to  say,  as  to  the  sum  of  35Z.,  parcel  of  the  sum 
of  money  in  the  said  declaration  mentioned,  and  which,  in  and  by 
the  said  declaration,  is  claimed  by  the  plaintiff  as  wages  or  salary 
due  and  payable  by  and  from  the  said  commissioners,  as  such,  to  the 
plaintiff,  for  and  in  respect  of  his  having  held  and  filled  the  office  of 
street-keeper  in  and  for  the  parish  of  St.  Mary  Magdalen,  Bermond- 
sey, in  the  county  of  Surrey,  under  and  by  virtue  of  an  appointment 
of  him  as  such  street-keeper  before  then  duly  made  by  the  said  com- 

1  20  Law  J.  Rep.  (n.  s.)  C.  P.  99. 

3  It  is  enacted  by  the  42d  section  of  the  act,  8  d&  9  Vict  c.  177,  that  the  com- 
missioners shall  from  time  to  time  appoint  a  treasurer,  clerk,  sarveyor,  collector,  and 
assessor,  beadle,  street-keeper,  and  such  other  officers  as  they  shall  Uiii:^  fit,  with  soch 
salaries  and  allowances  as  they  think  reasonable,  and  may  remove  such  treasurer,  ^c. 
and  appoint  others  in  their  stead. 
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missioners ;  that  the  plaintiff  ought  not  to  have  or  maintain  his  afore- 
said action  against  them  in  respect  of  the  last-mentioned  sura  of  35/1, 
because  they  say  that  before  the  said  appointment  of  the  plaintiff  to 
be  street-keeper  in  the  said  parish  by  a  certain  act  of  Parliament,  &c., 
and  which  hath  ever  since  been  and  still  is  in  full  force  and  effect,  the 
management  of  all  the  streets  within  the  said  parish,  and  the  foot 
pavements  thereof,  (except  turnpike  roads,  so  long  as  they  should 
continue  turnpike  roads,)  was  vested  in  the  said  commissioners  in  the 
said  declaration  mentioned.  And  by  the  said  act  it  was,  amongst 
other  things,  enacted,  that  every  person  should  be  liable  to  a  penalty 
of  not  more  than  40s.,  who,  in  any  street  or  public  place  within  the 
said  parish,  should  place  or  leave  any  furniture,  goods,  wares,  or  mer- 
chandbe,  or  any  cask,  tub,  basket,  pail,  or  bucket,  or  place  or  use  any 
standing  place,  stool,  bench,  stall,  or  showboard,  on  any  footway. 
And  the  defendants  say  that  afterwards,  and  whilst  the  said  act  was 
in  full  force  as  aforesaid,  to  wit,  on  the  23d  of  September,  1845,  the 
plaintiff  was  appointed  street-keeper  within  the  said  parish  by  the 
said  commissioners,  as  in  the  said  declaration  mentioned,  and  it  then 
became  the  duty  of  the  plaintiff,  as  such  street-keeper,  to  take  care 
that  no  person  should  place  or  leave  any  furniture,  goods,  wares,  or 
merchandise,  or  other  things  above  mentioned,  on  any  footway  within 
the  said  parish,  and  to  inform  the  said  commissioners  of  any  person 
whom  he  should  know  to  have  committed  such  offence.  But  the 
defendants  say  that  afterwards,  to  wit,  on  the  6th  of  November,  1849, 
complaint  was  made  to  the  said  commissioners  that  the  plaintiff,  so 
far  from  observing  and  performing  his  duty  in  that  behalf  as  such 
street-keeper  as  aforesaid,  theretofore,  and  whilst  the  said  act  was 
in  force  as  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid, 
allowed  and  permitted  divers  persons,  to  wit,  one  Thomas  Hughes 
and  Ann  his  wife,  one  Thomas  Woodland  and  one  Benjamin  Hay- 
don,  respectively,  to  place  divers  goods,  wares,  and  merchandise  upon 
certain  public  footways  in  the  same  parish,  (the  same  not  being  turn- 
pike roads,)  and  to  expose  the  same  there  for  sale,  and  to  leave  and 
continue  the  same  so  exposed  upon  the  said  footways  for  a  long 
space  of  time,  to  wit,  for  the  space  of  ten  hours,  and  that  the  plain- 
tiff then  took  and  received  from  the  said  several  persons  certain  gra- 
tuities in  money  for  so  allowing  and  permitting  them  to  do  so, 
contrary  to  his  duty  in  that  behalf;  and  thereupon  the  said  commis- 
sioners appointed  a  committee  of  members  of  their  own  body  to 
inquire  into  the  chaise  so  made  against  the  plaintiff,  and  to  report  on 
the  same,  which  said  committee,  after  examining  the  said  several 
persons  in  the  presence  of  the  plaintiff,  then  reported  to  the  said  com- 
missioners that  in  pursuance  of  the  reference  made  to  them  they  had 
carefully  examined  Mr.  Woodland,  Mr.  Haydon,  and  Mr.  Hughes, 
and  caused  their  statements  to  be  taken  down  in  writing,  and  the 
several  statements  having  been  read  over  to  the  complainants  (mean- 
ing the  persons  last  aforesaid)  in  the  presence  of  the  said  Thomas 
Greorge  IBogg,  (meaning  the  plaintiff,)  they  severally  signed  the  same, 
and  offered  to  confirm  the  same  on  oath;  and,  although  the  said 
Thomas  George  Bogg  entirely  denied  the  statements  and  charges  so 
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made,  the  said  committee  then  stated  they  believed  the  testimony 
given  by  the  complainants  and  so  by  them  offered  to  be  confinned  on 
oath ;  and  that  they  were  therefore  of  opinion  that  the  said  Thomas 
George  Bogg  had  taken  and  accepted  gratuities  or  rewards  from  the 
complainants,  with  a  view  of  permitting  them  to  continue  to  expose 
their  goods  upon  the  pavement,  so  as  to  cause  an  obstruction  thereon 
and  in  contravention  of  his  duty ;  and  the  said  committee  then  fortfa^ 
stated  that  they  were  also  of  opinion  that  the  said  Thomas  George 
Bogg  had  not  impartially  or  efficiently  executed  his  duties  as  street^ 
keeper,  and  they,  therefore,  recommended  that  he  should  be  suspended 
from  the  farther  performance  of  his  duties,  and  that  the  next  meting 
of  "the  said  commissioners  should  be  made  special,  for  the  purpose  of 
revoking  his  appointment  and  salary  or  allowance  as  superintendent 
or  stsreet-keeper  to  the  said  commission ;  and  the  defendants,  in  bet, 
say,  that  upon  the  said  report  being  heard  and  read  at  the  meeting  of 
the  said  commissioners,  holden  on  the  4th  of  December  last  aforesaid, 
the  said  commissioners  took  the  same  into  their  ccmsideration,  and 
the  same  was  then,  by  the  sedd  conunissicMiers,  confirmed  and 
adopted,  and  the  plaintiff  was  then,  by  the  said  commissioners,  sos- 
pended  from  the  further  performance  of  his  duties  as  street*keep^; 
and  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said 
commissioners  rescinded  the  appointment  of  the  plaintiff  as  street- 
keeper  as  aforesaid,  and  removed  him  wholly  from  his  said  office,  of 
all  which  the  plaintiff  then  had  notice.     Verification. 

Special  demurrer,  assigning  for  causes,  among  others,  that  the  plea 
amounted  to  the  general  issue,  and  that  it  did  not  show  any  sufiraent 
ground  for  dismissing  the  plaintifE 

Lusk,  in  support  of  the  demurrer.  The  plea  is  bad,  in  the  first 
place,  because  it  amounts  to  the  general  issue.  It  means  that  the 
wages  claimed  by  the  plaintiff  were  not  due  because  he  had  been 
suspended.  In  the  next  place,  if  the  plaintiff  had  an  office  under  the 
act,  the  plea  does  not  show  a  good  ground  for  his  dismissaL  It  does 
not  even  allege  that  he  had  misbehaved,  but  only  that  complaints 
had  been  made,  and  that  the  commissioners  were  of  opinion  that  he 
should  be  suspended.  If  the  plaintiff  did  not  take  an  office  under 
the  act,  and  the  case  is  only  one  of  master  and  servant,  then  the  plea 
is  an  argumentative  denial  of  the  debt  alleged.  Again,  the  plea  is 
bad  for  attempting  to  limit  the  effect  of  the  declaration.  The  plain- 
tiff  claims  500^  lor  wages.  The  defendant  pleads  as  to  so  much, 
in  respect  of  wages  from  the  4th  of  December,  1849,  to  the  27th  of 
May,  1850 ;  but  there  is  nothing  in  the  declaration  to  show  that  it 
makes  any  claim  in  respect  of  that  time. 

[JerviSf  C.  J.  How  does  it  appear  that  any  of  the  conunissionen 
are  liable  ?1 

The  38tn  section  of  the  act  8  &  9  Vict  c  177,  provides  that  aay 
two  commissioners  or  their  derk  may  sue  or  be  soed. 

[  Oressiaetlf  J.  Does  the  act  show  that  the  conunissioners  for  the 
time  being  are  liable  to  an  action  in  respect  of  an  appointment  bj 
former  oommissioners  ?J 
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The  commissioners  are  secured  against  personal  liability  by  the 
37th  section. 

[Maulcj  J.  It  may  be  that  the  commissioners  having  funds  are 
bound  to  pay  the  salary  on  application,  but  it  does  not  follow  from 
that,  there  is  a  debt  due.] 

Archbold^  contra.  The  declaration  is  bad.  The  proper  course  to 
adopt  in  this  case  would  have  been  a  mandaimu.  In  BiUingion  v. 
Smithy  2  Bing.  156,  it  was  held  that  an  action  would  not  lie  against 
a  clerk  of  commissioners  for  injury  done  by  workmen.  (He  was 
stopped  by  the  court) 

Jervis,  C.  J.  I  am  of  opinion  that  the  declaration  does  not  disclose 
a  sufficient  cause  of  action.  The  plaintiff  seeks  to  recover  by  virtue  of 
an  appointment  duly  made,  and  he  was  bound  to  show  that,  otherwise 
he  would  not  have  been  entitled  to  sue  two  of  the  commissioners. 
But  the  question  is,  whether  the  employment  creates  a  debt  on  which 
an  action  can  be  brought,  and  I  do  not  think  it  does.  It  does  not 
follow  that  a  mandanms  is  the  only  remedy.  In  Cane  v.  Chapman^  5 
Ad.  &  EL  647 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  K.  B.  49,  an  action  on  the  case 
was  held  maintainable  against  a  clerk  of  commissioners  for  a  breach 
of  duty  ;  but  it  is  not  necessary  to  decide  that  point  It  is  sufficient 
to  say,  that,  on  the  construction  of  the  act,  there  is  no  contract  which 
created  a  debt 

Maule,  J.  I  think  that  the  declaration  is  bad,  because  it  does  not 
show  any  cause  of  action.  It  states  that  the  commissioners  for  the 
time  being  were  indebted  to  the  plaintiff  in  500i  for  wages  for  having 
filled  the  office  of  street-keeper  by  virtue  of  an  appointment  before 
then  duly  made  by  the  commissioners  at  a  certain  salary  under  the 
provisions  of  the  act ;  so  that  the  ground  of  the  promise  alleged  in 
the  declaration  is  the  appointment  by  certain  commissioners  at  a 
certain  salary  under  the  act  There  is  nothing  said  in  this  act  about 
agreements  with  a  person  appointed  street-keeper  or  any  other  officer, 
but  the  act  speaks  about  appointing  them  at  a  salary.  All  that 
occurs  about  agreements  comes  before  that  I  think  what  is  meant 
by  the  42d  section  is,  that  the  commissioners  shall  appoint  a  person 
to  an  office,  and  if  he  chooses  to  accept  it,  he  may  keep  it,  unless 
they  dismiss  him,  which  they  have  power  to  do.  But  to  enable  per- 
sons to  appoint  to  an  office  at  a  salary,  by  no  means  constitutes 
them  factors  to  pay  the  salary.  If  those  persons  have  the  means  of 
getting  into  their*  hands  money  out  of  which  the  scdary  is  payable,  it 
may  be  that  the  duty  devolves  upon  them  to  pay  the  salary,  but  that 
is  very  different  from  a  contract  to  pay  the  salary.  There  may  be  a 
remedy  by  action,  as  in  the  case  stoted  by  the  lord  chief  justice, 
where  a  clerk  of  commissioners  was  held  answerable ;  but  the  mere 
exercise  of  a  power  to  appoint  at  a  salary  does  not  amount  to  a  con* 
tract  to  pay ;  and  if  it  does  not,  I  think  the  declaration  shows  no 
cause  of  action.  I  think,  therefcnre,  that  not  only  is  the  declaration 
technically  insufficient,  but  that  there  is  a  substantial  mistake  of 
the  remedy. 
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Cresswell^  J.  I  also  think  that  our  judgment  ought  to  be  for  the 
defendants.  The  declaration  states  that  the  commissioners  were 
indebted  to  the  plaintiil^  and  proceeds  to  show  for  what  It  expresses 
that  the  debt  was  for  wages  and  salary,  —  it  does  not  say,  to  be  paid 
by  the  commissioners,  by  virtue  of  an  appointment  duly  made  under 
the  powers  of  the  act  We  must,  therefore,  look  at  the  act  The 
commissioners  are  authorized  to  make  appointments  at  salaries. 
The  act  does  not  show  that  any  debt  arises  on  the  part  of  the  com- 
missioners, but  that  they  arc  to  pay  salaries  out  of  the  rates.  The 
proper  remedy,  therefore,  is  by  an  action  on  the  case,  as  in  Cane  v. 
Chapman,  or  by  mandamtis. 

Williams,  J.  I  am  of  the  same  opinion.  It  is  necessary,  in  order 
to  show  that  the  two  commissioners  are  liable,  to  refer  to  the  act  of 
Parliament ;  and  it  seems  to  me  that  the  declaration  shows  no  cause 
of  action  under  the  act,  and  is  bad  on  general  demurrer. 

Judgmentfor  the  defendants. 


Newnham  v.  Stevenson  &  another.^ 
Hilaiy  YacatioD,  November  15,  1S50,  and  February  20,  1S51. 

Bankruptcy  —  Fraudulent  Preference  —  Riffht  to  Property  as  against 
a  Wrong-doer — Jus  tertvL 

The  plaintiff,  having  seized  the  goods  of  S^  a  trader  under  a  fi,  fa,  issued  upon  a  judg^ 
raent  founded  on  a  warrant  of  attorney  previously  given  to  him  by  S^  took  an  assigu- 
ment  of  the  goods  from  the  sheriff  by  bill  of  sole.  The  defendants,  who  were  landlonb 
to  S.,  distrained  for  rent,  and  seized  the  goods  under  such  distress  whilst  the  plaintiff 
was  in  possession  of  them.  Three  days  afterwards,  8.  filed  a  petition  in  banimqitcy, 
oji  which  he  was  declared  a  bankrupt,  and  assignees  were  appointed.  The  assignees 
did  not  interfere  with  or  demand  the  goods  of  the  plaintiff,  but  they  commenosd  an  action 
of  trover  against  the  plaintiff  for  the  conversion  of  goods.  In  an  action  for  exceesive 
distress,  brought  by  the  plaintiff  against  the  defendants,  the  jury  found  that  die  warrant 
of  attorney  was  given  as  a  fraudulent  preference  of  the  plaintiff  over  the  other  creditors, 
in  contemplation  of  bankruptcy :  — 

Hdd^  that  the  property  in  the  goods  vested  in  the  plaintiff  by  the  bill  of  sale,  subject  to  be 
divested  by  the  assignees ;  and  that,  as  the  assignees  had  not  interfered,  the  plaintiff  was 
the  owner  of  the  g<x>ds,  and  the  defendants,  being  wrong-doers,  could  not  set  up  the  title 
of  the  assignees  to  defeat  the  plaintiff's  action. 

This  case  was  argued  in  Michaelmas  term,  1850,  by 

Byles^  Ser;.j  Gray^  and  Pashley,  for  the  plaintiff.  . 

JameSy  Q.  C,  Phipson,  and  Prentice,  for  the  defendants. 

February  20, 1851.  Jervis,  C.  J.,  now  delivered  the  following  judg- 
ment :  This  was  an  action  on  the  case.  The  declaration  containol 
five  counts :  first,  for  distraining  for  more  rent  than  was  due ;  sec- 

1  ISJur.deO. 
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ondly,  for  an  excessive  distress ;  thirdly,  for  selling  within  five  days ; 
fourthly,  for  selling  the  goods  for  less  than  they  were  reasonably 
worth ;  and,  fifthly,  a  count  in  trover.  The  defendants  pleaded  not 
guilty  by  statute ;  and  to  the  count  in  trover,  not  possessed.  At  the 
trial,  which  was  before  Wilde,  C.  J.,  at  the  Middlesex  sittings,  after 
Trinity  term  last,  the  plaintiff  abandoned  the  two  last  counts.  The 
goods  distrained  had  been  the  property  of  Saunders,  a  trader,  and 
were  seized  by  the  sheriff  of  Surrey,  and  by  him  assigned  to  the 
plaintiff,  by  a  bill  of  sale,  on  the  21st  of  June,  1849,  under  a  judgment 
founded  on  a  warrant  of  attorney  given  by  Saunders  to  the  plaintiff  in 
the  month  of  February  preceding.  After  the  assignment,  the  goods  re- 
mained on  the  premises  occupied  by  Saunders ;  but  on  the  11th  of  Sep- 
tember, the  plaintiff  took  possession  of  the  goods,  and  Saunders  and 
his  family  left  the  house.  On  the  5th  of  October,  while  the  plaintiff 
was  in  the  possession  of  the  goods,  the  distress  was  put  in,  and  on 
the  8th  of  the  same  month  Saunders  filed  a  petition  in  bankruptcy, 
on  which  he  was  declared  bankrupt,  and  on  the  22d  assignees  were 
appointed.  It  was  not  proved  at  the  trial  that  the  assignees  had 
interfered  with  or  demanded  the  goods  of  the  plaintifi*;  they  had  not 
ratified  the  act  of  the  defendants,  bat  they  bad  commenced  an  action 
of  trover  against  the  plaintiff  for  the  conversion  of  the  goods. 

For  the  defendant  it  was  contended,  that  the  execution  was  a 
fraudulent  preference  and  an  act  of  bankruptcy,  that  the  property 
passed  to  the  assignees,  and  that  the  plaintiff  could  not  recover.  To 
this  it  was  answered,  the  fus  tertii  could  not,  under  the  circnm- 
stances,  be  set  up — at  all  events,  that  tiie  plaintifi^  being  in  posses* 
sion,  might  maintain  this  action. 

In  summing  up,  the  lord  chief  justice  told  the  jury,  that  if  the 
warrant  of  attorney  was  given  voluntarily,  on  the  part  of  Saunders, 
for  the  purpose  of  securing  the  plaintiff  in  the  event  of  bankruptcy, 
while  the  rest  of  the  creditors  would  be  unsecured,  it  was  a  fraudu- 
lent transaction,  and  void,  and  in  such  case  the  bill  of  sale  would 
confer  no  property  on  the  plaintiff,  who  would  not  be  the  owner  of 
the  goods,  and  could  not  maintain  the  action.  The  jury  found,  that 
the  warrant  of  attorney  was  given  by  Saunders  as  a  fraudulent 
preference  of  the  plaintiff  over  the  other  creditors,  in  contemplation 
of  bankruptcy.  On  this  finding  a  verdict  was  entered  for  the  defend- 
ants. In  Michaelmas  term,  brother  fiyles  obtcdned  a  rule  nisi  for  a 
new  trial  on  the  ground  of  misdirection,  which  was  discussed  in  the 
same  term ;  and  we  have  taken  time  to  consider  our  judgment,  that 
we  might  examine  the  authorities  which  were  cited,  and  be  enabled, 
by  reference  to  the  notes  of  the  evidence  and  the  summing  up,  to 
ascertain  correctiy  the  facts  which  raise  the  point,  and  the  manner  in 
which  those  facts  were  left  to  the  jury.  It  is  unnecessary  to  consider 
whether  the  direction  of  the  learned  judge  was  confined  to  a  fraudu- 
lent preference,  strictly  so  called,  or  was  intended  also  to  compre- 
hend a  transaction  intended  only  to  protect  the  goods  against  the 
creditors,  but  to  pass  no  property  to  the  plaintiff,  because  the  jury 
found  that  the  warrant  of  attorney  was  a  traudulent  preference,  and 
on  that  finding  the  verdict  was  entered. 
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On  the  facts  proved,  and  on  this  finding  of  the  jury,  we  are  of 
opinion  that  the  verdict  ought  not  to  have  been  entered  for  the 
defendants,  that  the  learned  judge  misdirected  the  jury,  and  that  the 
rule  for  a  new  trial  must  be  maide  absolute.  It  is  not  necessary  to 
determine  whether  the  bare  possession  of  a  mere  wrong-doer  will,  as 
against  a  mere  wrong-doer,  entitle  the  former  to  maintain  trover  or 
trespass ;  nor  need  we,  on  the  present  occasion,  advert  to  the  distinc- 
tion in  this  respect  between  trespass  and  trover,  recognixed  by  the 
civil  law,  and  noticed  in  some  cases.  Here  the  finding  of  the  jury 
inriports  that  Saunders  intended  the  property  to  pass,  and  the  plain- 
tiff to  be  preferred  to  others ;  therefore  the  plaintiff  must  take  the 
property  in  the  goods,  and  if  no  bankruptcy  had  intervened,  he  would 
have  been  an  indefeasible  owner  in  possession  of  the  goods,  and 
might  have  maintained  an  action.  The  effect  of  the  bankruptcy 
upon  a  fraudulent  preference  is  not  to  put  the  goods  in  the  same 
situation  as  if  they  were  actually  the  goods  of  the  bankrupt,  so  as  to 
vest  them  at  once  by  the  bankruptcy  in  the  assignees,  independently 
of  any  election  on  their  part;  but  by  the  transfer,  which  is  the 
firaudulent  preference,  the  property  vests  in  the  transferree,  subject  to 
be  divested  by  the  assignees  at  their  election ;  and  the  title  of  that 
transferree  is  perfect,  except  so  far  as  it  is  avoided  by  the  assignees. 
The  assignees  in  this  case  were  not  proved  to  have  done  any  thing 
to  effect  the  plaintiff's  title ;  they  had  not  demanded  tiie  goods  of  the 
plaintiff;  they  had  not  even  ratified  the  defendant's  act  before  the 
commencement  of  the  action  of  trover,  which  may  be  abandoned  at 
any  time,  and  which  assumes  that  the  goods  came  into  the  posses- 
sion of  the  defendants  lawfully,  and  could  not,  without  more,  be 
taken  to  be  the  election  on  the  part  of  the  assignees  to  avoid  the 
transfer.  We  need  not,  therefore,  consider  the  question,  which  might 
have  arisen  had  the  assignees  interfered ;  until  they  do  interfere,  the 
plaintiff,  without  doubt,  is  not  only  in  possession,  but  is  the  owner  of 
the  goods,  and  the  defendants,  being  wrong-doers,  cannot  set  up  the 
title  of  the  assignees.  The  plaintiff  is  in  actual  possession,  which  is 
prima  facie  evidence  of  property.  The  case  of  the  defendants  is, 
that  the  plaintiff^s  property  was  acquired  by  a  transfer  from  the 
bankrupt,  which  the  assignees,  and  they  only,  have  a  right  to  ques- 
tion. The  defendants  do  not  show  that  the  assignees  have  ques- 
tioned it — that  they,  or  any  one  else  claiming  under  them,  or  au- 
thorized by  them,  have  claimed  the  goods.  The  plaintiff  has  the 
sole  property,  and  ought  to  keep  the  goods  against  all  others.  The 
cases  of  Leake  v.  Loveday^  4  Man.  &  G.  972,  and  Hardman  v.  WUI- 
cocky  9  Bing.  382,  note^  were  principally  relied  on  in  the  argument 
for  the  defendants.  In  Leake  v.  Loveday^  the  plaintiff  brought  trover 
for  goods  not  in  his  actual  possession  at  the  time  of  conversion :  it 
was,  therefore,  necessary  for  him  to  show  a  title,  which  he  did,  by 
showing  that  at  one  time  the  goods  were  his.  In  answer  to  this  case, 
the  defendants  proved  that  the  goods  at  the  time  of  the  conversion 
were,  with  the  consent  of  the  plaintiff,  the  true  owner  thereof,  in  the 
order  and  disposition  of  the  person  who  had  committed  an  act  of 
bankruptcy,  and  against  whom  a  commission  had  issuedi  and  that 
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the  title  which  the  plaintiff  once  had  was  at  an  end,  and  the  consent 
of  the  plaintiff,  together  with  the  bankruptcy,  transferred  the  property 
and  right  of  possession  to  the  assignees,  as  effectually  as  if  the  plain- 
tiff had  sold  and  delivered  the  goods  to  the  bankrupt ;  in  which  case, 
whether  the  assignees  claimed  the  mods  or  neglected  to  do  so,  the 
goods  would  be  theirs  and  not  the  plaintiff's.  There  the  goods  were 
in  the  order  and  disposition  of  the  bankrupt ;  here  they  were  trans- 
ferred  from  the  bankrupt  by  fraudulent  preference.  The  distinction 
is  obvious ;  and  that  case,  when  properly  understood,  ought  not  to 
govern  the  present  case.  In  Hardman  v.  Willcock,  9  Bing.  382,  note^ 
the  plaintiff  had  no  property  in  the  ^oods,  special  or  otherwise ;  they 
had  been  removed  by  collusion  between  him  and  the  insolvent,  to 
whom  they  had  belonged ;  they  had  been  sold  by  an  auctioneer 
employed  by  the  plaintiff.  On  an  action  for  money  had  and  received, 
the  assignees  interfered;  the  jury  found  the  plaintiff's  possession 
arose  out  of  a  fraud  concocted  between  him  and  the  insolvent.  The 
principal  question  was,  whether  the  auctioneer  was  bound  to  account 
to  the  plaintiff,  from  whom  he  received  the  goods ;  but  the  court 
held,  inasmuch  as  the  insolvent  could  not  have  brought  the  action 
against  the  auctioneer,  so  neither  could  the  plaintiff,  who  got  pos- 
session by  fraud  between  himself  and  the  insolvent  It  becomes 
unnecessary,  therefore,  to  express  any  opinion  on  the  other  point  dis- 
cussed during  the  argument,  namely,  whether  the  assignees  could 
impeach  the  act  of  the  bankrupt,  he  himself  being  the  petitioner. 
For  these  reasons,  we  are  of  opinion  that  the  rule  for  the  new  trial 
should  be  made  absolute.  jj^/^  absolute. 


Geralopulo  v.  Wieler.^ 
Hilary  Vacation,  January  17  and  Febroary  20, 1851. 

Evidence  —  Protesting  foreign  Bill. 

Ahhongh,  to  make  a  party  to  a  foreign  bill  liable  to  a  person  who  takes  np  such  bill  for  his 
honor,  it  is  necessary  that  a  formal  protest  should,  previously  to  so  taking  up  the  bill,  have 
been  made  before  a  notary,  that  the  payment  was  made  for  the  honor  of  such  party,  yet  it  is 
not  necessary  that  such  protest  should*  be  formally  drawn  up  at  the  time  of  such  payment, 
even  in  the  case  of  payment  for  the  honor  of  a  drawer  or  indorscr.  The  instrument  may 
be  drawn  np  at  any  time  afterwards,  if  before  trial. 

The  case  of  VandewaU  v.  Tyrrei/,  1  Moo.  &  M.  87,  explnined. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  on  the 
'26th  of  September,  1849,  one  Jean  Petcheriff,  of  Odessa,  in  Russia, 
made  his  bill  of  exchange,  and  directed  the  same  to  the  defendant, 
and  required  the  defendant  to  pay  260/.,  three  months  after  date,  to 
the  order  of  Messrs.  Buba  Freres ;  that  the  defendant  accepted  the 
bill,  and  that  Buba  Freres,  under  the  name  of  Fratelli  Buba,  indorsed 
it  to  Segniori  Fratelli  Buba,  at  Moscow,  who  indorsed  it  to  J.  F. 
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Fericks,  who  indorsed  it  to  Giles  Loder,  who  then,  by  [Hroonratioiif 
indorsed  it  to  the  London  and  Westminster  Bank,  who  presented  it, 
when  due,  for  payment,  but  the  defendajit  did  not  pay  the  bill,  aod 
the  same  was  afterwards,  on  the  10th  of  Decemb^,  1849,  duly  piotested 
for  non-payment ;  that  on  the  11th  of  December,  1849,  the  plaintiff 
appeared  before  one  James  Com^ord,  a  notary  public,  and  declaied 
before  such  notary  that  he  paid  the  bUl,  under  protest,  for  the  honor 
of  Segniori  FrateUi  Buba,  the  second  indorsers,  together  with  18*.  for 
the  charges  of  the  said  protest.  The  second  count  was  on  another 
bill  of  exchange  for  220/.,  drawn  on  and  accepted  by  the  defendant  at 
three  months,  as  the  bill  in  the  first  count,  and  in  like  mann^  paid 
by  the  plaintiff,  under  protest,  for  the  honor  of  Segniori  FrateliL 
Pleas,  inter  alia ;  secondly,  to  first  count,  that  the  bill  in  the  first  count 
was  not  duly  protested  for  non-payment,  modo  el  forma;  and,  thirdly, 
to  first  count,  that  the  plaintiff  did  not  pay  the  said  bill  in  the  said 
first  count  under  the  said  protest  therein  mentioned,  modo  ei  fomta. 
The  tenth  and  eleventh  pleas  were  similar  to  the  second  and  tbiid 
pleas,  except  that  they  were  pleaded  to  the  second  count.  At  the 
trial,  before  Maule,  J.,  at  the  London  sittings  after  last  Trinity  term, 
it  appeared  that  the  bills  had  been  duly  presented,  and  protested  for 
non-payment  on  the  10th  of  December,  and  that  on  the  11th  of  that 
month  they  were  respectively  paid  by  the  plaintiff  to  the  notary,  under 
protest,  for  the  honor  of  the  second  indorsers.  The  protests  weie 
regularly  drawn  up,  and  were  forwarded  by  post  on  the  11th  of  De- 
cember, addressed  to  the  second  indorsers,  Fratelli  Buba,  at  Moscow. 
These  protests  were  not  produced  at  the  trial,  but  secondary  evidence 
was  given  of  their  contents,  and  of  the  acts  of  honor,  subject  to  an 
objection  as  to  their  admissibility,  raised  on  the  part  of  the  defendant 
And  the  plaintiff  also  put  in  evidence  duplicate  protests,  drawn  up  by 
the  notaries  from  their  books  on  the  6th  of  March  and  17th  of  April, 
1850,  which  was  after  the  commencement  of  the  action,  though  before 
the  trial.  The  admission  of  these  in  evidence  was  also  objected  to 
by  the  defendant ;  but  the  learned  judge  received  them,  and  a  verdict 
was  found  for  the  plaintiff  for  495/.,  with  general  leave  to  the  defend- 
ant to  move  for  a  nonsuit,  or  verdict  for  the  defendant  A  rule  was 
accordingly  obtained  by 

ByleSy  Serf.<t  in  Michaelmas  term  last ;  against  which  cause  was 
shown  in  Hilary  term,  by 

Channelly  Serf.,  and  Bovill,  for  the  plaintiff;  when 

BifleSy  Setj.,  was  heard  in  support  of  the  rule. 

The  nature  of  the  arguments  is  so  fully  stated  in  the  judgment  as  to 
make  it  unnecessary  to  set  it  forth  here.  The  following  are  the  cases 
which  were  cited :  Viandewall  v.  Tt/rrell,  1  Moo.  &  M.  87.  Goostreg  r. 
Mead,  Bull.  N.  P.  271.  Orr  v.  Magimis,  7  East,  359.  Beawes's  Lex 
Mercatoria,  pi.  34,  66.  Marius,  126,  128.  BayL  Bills,  262.  Chit 
BiUs,  464 ;  1  Selw.  N.  P  380.  q^^  ^^^  ^^ 
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Febraary  20,  1851.  Maule,  J.,  now  delivered  the  following  judg- 
ment: After  stating  the  pleadings,  his  lordship  said,  Two  points  were 
insisted  on,  on  behalf  of  the  defendant :  first,  that  there  was  no  primary- 
evidence  of  the  protest ;  and,  secondly,  that  secondary  evidence  was 
not  admissible.  As  to  the  first  point,  it  was  argued  for  the  plaintiff, 
in  showing  cause,  that  neither  of  the  protests  produced  were  original 
instruments,  and  that  when  the  fact  recorded  in  the  protest  had  laken 
place,  and  had  been  duly  entered  by  the  notary  in  his  book  at  the 
time  of  the  transaction,  it  was  sufficient  if  the  formal  protest  was 
drawn  up  afterwards,  and  even  although  after  action  brought.  For 
this  several  authorities  were  cited,  and  the  known  course  of  practice 
relied  on.  On  the  part  of  the  defendant,  it  was  not  denied  that  such 
was  the  general  rule,  but  it  was  contended  that  this  rule  was  liable 
to  exception  in  the  case  of  payment,  supra  protest,  for  the  honor  of 
the  drawer  of  the  bill ;  in  which  case  it  was  insisted  that  it  was  not 
sufficient  that  the  facts  recorded  in  the  protest  should  have  taken 
place,  but  that  a  formal  instrument  of  protest  must  be  drawn  up  or 
extended  before  the  payment  for  honor,  and  consequently  that  the 
allegation  that  the  bills  were  ccuitinued  and  paid  under  protest  was 
not  proved,  inasmuch  as  the  protest  must  be  understood  to  mean 
such  protest  as  would  give  a  right  of  action  to  the  person  paying  for 
honor;  and  the  authority  on  which  the  defendant  relied  in  support  of 
the  necessity  of  extending  the  protest  before  payment  was  that  of 
VandewaU  v.  Tyrrell^  which  has  sometimes  been  considered  as  sup- 
porting the  doctrine  contended  for  by  the  defendant.  That  case,  as 
reported  in  1  Moo.  &  M.  87,  was  an  action  of  assumpsit  for  money 
paid  by  the  plaintiffs  to  the  use  of  the  defendant ;  the  defendant  re* 
sided  in  Jamaica,  and  drew  four  bills,  dated  the  9th  of  September, 
1824,  for  1500Z.,  on  Willis  &  Co.,  in  London,  at  nine  months  after 
sight ;  the  bills  were  duly  accepted,  but  were  dishonored,  and  noted 
for  non-payment  at  the  time  they  became  due,  the  30th  of  July,  1825 ; 
the  plaintiffs,  at  the  request  of  the  acceptors,  paid  the  bills,  for  the 
honor  of  the  drawer,  on  the  8th  of  August,  1825,  and  gave  notice  to 
the  defendant  by  the  first  foreign  post  In  May,  1826,  the  notary 
public  was  instructed  to  protest  the  bills  for  non-payment,  which  he 
did ;  the  protest  purported  to  be  made  before  the  payment,  and  in 
form  stated  that  the  plaintiffs  were  ready  to  pay  for  the  honor  of  the 
drawer;  he  stated,  the  custom  was  to  protest  formally  before  pay- 
ment, but  the  chief  justice  said,  "The  plaintiffs  must  be  nonsuited; 
they  sue  on  the  custom  of  merchants ;  that  custom  clearly  is,  that  a 
formal  protest  should  be  made  before  payment  is  made,  for  the  honor 
of  any  party  to  a  bill."  This  report  being  short,  and  somewhat  ob- 
scure, the  court  took  time  to  consider  its  authority,  and  requested  the 
parties  to  obtain  further  information  respecting  it  We  have  since 
been  furnished  with  a  brief  which  one  of  the  counsel  in  the  cause  held 
at  the  trial,  and  this  has  thrown  much  light  on  the  question.  It  ap- 
pears from  that  brief,  and  the  notes  of  counsel,  that  the  bills  in  ques- 
tion in  that  case  were  duly  presented  and  noted  on  the  30th  of  July, 
1S25,  the  day  they  fell  due,  and  that  the  plaintiffs  paid  the  amount 
of  the  bilb  to  the  holder  on  the  8th  of  August  The  payment  was 
VOL.  III.  44 
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made  by  the  clerk  of  the  plaintiffs,  no  notary  being  present,  and  notii- 
ing,  as  far  as  appeared,  being  »aid  by  the  clerk,  when  be  made  the 
payment  to  the  holder,  as  to  paying  for  the  honor  of  any  persoo. 
There  was,  undoubtedly,  no  intervention  of  a  notary  with  regard  to 
this  payment  until  May,  1826,  when  the  plaintiflis  applied  to  the 
notary  who  had  protested  the  bills  for  the  holder,  and  the  notary  thee 
drew  up  acts  of  honor  on  the  same  papers  as  the  original  protests  for 
non-payment    The  protests  for  non-payment  were  in  the  usual  form, 
and  stated  that  the  notary,  on  the  30th  of  July,  1825,  presented  the 
bills  to  the  acceptor,  who  refused  payment     The  acts  of  honor  were 
not  dated,  but  followed  the  signature  of  the  notary  to  the  protest  for 
the  non-payment,  and  were  in  these  terms :  "  Afterwards,  before  me, 
the  said  notary,  and  witnesses,  appeared  Messrs.  Vandewall  &  Tippler, 
of  London,  merchants,  and  declared  that  they  were  ready  and  willing 
to  pay  the  bill  of  exchange  before  protested,  under  protest,  for  the 
honor  and  upon  the  account  of  Joseph  Tyrrell,  Esq.,  the  drawer  of 
the  said  bill,  holding  nevertheless  the  said  Joseph  Tyrrell  and  the 
acceptors  of  the  said  bill,  and  all  others  concerned,  always  bound  and 
obliged  to  them,  the  said  appearers,  for  the  reimbursement  in  due  form 
of  law,  and  cu^ording  to  the  custom  of  merchants.     Quod  aUestor.^ 
Signed  by  the  notary.     The  notary  stated  in  evidence,  according  to 
the  notes  of  counsel  at  the  trial,  that  when  payment  is  made  for  the 
honor  of  the  drawer,  the  protest  is  made  before  payment     The  same 
note  represents  Lord  Tenterden  as  saying,  "  You  must  recover  by  the 
custom  of  merchants ;  you  have  not  complied  with  it  by  protesting 
your  bills  before  payment."     Thereupon  the  plaintiflb  were  nonsuited. 
It  appears,  theretore,  that  in  this  case  the  plaintifis  paid  the  bills  on 
the  8th  of  August,  1825,  without  declaring  to  the  notary,  or  otherwise, 
that  they  paid  for  the  honor  of  the  drawer,  and  attempted  to  remedy 
that  omission  by  procuring  an  act  of  honor  to  be  drawn  up  nine 
months  after  the  fact  recorded  by  the  notary  in  that  document — that 
is,  the  declamtion  by  the  plaintiffs  of  their  readiness  and  wiliingneas 
to  pay  for  the  honor  of  the  drawer  never  having  actually  taken  place. 
Now,  it  is  part  of  the  mercantile  law  respecting  payments  for  honor, 
that  they  must  be  preceded  or  accompanied  by  the  declaration,  made 
in  the  presence  of  the  notary,  for  whose  honor  he  pays  the  bill,  which 
should  be  recorded  by  the  notary  either  on  the  protest,  or  on  a  separate 
instrument     Beawes  on  Bills  of  Exchange,  pi.  27.     Marius,  128.    It 
would,  indeed,  be  contrary  to  the  general  principles  of  law  and  justice, 
if  a  person  who  made  a  payment,  or  did  an  act  simply  without  limit 
or  qualification,  could  afterwards,  by  a  subsequent  declaration,  limit- 
ing or  qualifying  its  effect,  affect  the  rights  of  others. 

No  person,  therefore,  paying  money  simply  to  the  holder  of  a  bill, 
could,  by  the  general  rules  of  law,  by  a  subsequent  declaration  cause 
a  payment  so  made  to  assume  the  character  of  a  payment  for  honor. 
The  custom  of  merchants  requires  the  declaration,  which  is  to  qualify 
the  payment,  to  be  made  in  the  presence  of  a  notary.  In  the  case  of 
Vandewall  v.  Tyrrell  there  was  a  substantial  omission  of  the  declara- 
tion in  the  presence  of  the  notary,  which  is  necessary  to  give  the  pay- 
ment the  quality  of  a  payment  for  honor,  and  not  merely  an  omissioa 
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to  draw  up  the  formal  statement  of  such  declaration ;  and  this  sub- 
stantial omission  was  a  clear  ground  of  nonsuit,  and  the  decision 
may  be  sustained  on  that  ground.    But  it  also  appears  that  it  actually 
proceeded  on  that  ground.     The  formal  protest  which  Lord  Ten- 
terden,  as  reported  in  Moody  &  Malkin,  says  should  be  made  before 
payment  for  honor,  and  the  protesting  the  bills  before  payment,  men- 
tioned in  the  note  of  counsel  of  which  Lord  Tenterden  said,  "  You 
have  not  complied  with  it  by  protesting  your  bill  before  payment," 
are  to  be  understood,  not  of  the  protest  lor  non-payment,  or  not  of 
that  only,  but  either  of  the  protest  and  declaration  before  the  notary 
that  the  payment  is  for  honor,  together,  or  of  that  declaration  alone. 
In  the  report  in  Moody  &  Malkin  the  reporters  seem  to  have  consid- 
ered the  protest  for  non-payment  and  act  of  honor  as  one  instru- 
ment; which  they  might  naturally  do,  as  they  were  on  the  same 
paper ;  and  it  was  the  plaintiffs'  interest  to  treat  the  protest  and  act 
of  honor  as  one  instrument     The  language  of  the  reporters  is, "  The 
protest  purported  to  have  been  made  before  the  payment,  and  in  form 
asserted  that  the  plaintiffs  were  ready  to  pay,  for  the  honor  of  the 
drawer."     Now,  the  protest  for  non-payment  bore  date  the  30th  July, 
1823,  long  before  the  payment,  and  it  is  in  the  act  of  honor,  and  not 
in  the  protest  for  non-payment,  that  the  assertion  of  readiness  and 
willingness  is  contained ;  the  reporters,  therefore,  in  speaking  of  the 
protest,  must  mean  either  the  thing  itself,  or  the  act  of  honoj  alone ; 
in  either  case  the  word  "  protest,"  as  used  by  them,  must  comprehend 
the  instrument  which  contains  the  assertion  of  readiness  and  willing- 
ness to  pay ;  and  Lord  Tenterden,  in  speaking  of  a  formal  protest, 
must  be  understood  as  speaking  of  such  formal  declaration  before  a 
notary  as  is  before  mentioned.     Lord  Tenterden  is  represented  in  the 
note  of  counsel  as  saying,  "  You  have  not  complied  with  the  custom 
of  merchants,  by  protesting  your  bill  in  time."     This  seems  to  point 
to  an  omission  of  something  which,  according  to  the  usual  course, 
the  plaintiffs  would  have  to  do,  and  is  more  properly  applicable  to  the 
omission  of  the  notarial  declaration,  which  they  ought  to  have  made 
before  payment,  than  to  any  omission  of  drawing  up  the  protest  for 
non-payment,  supposing  such  omission  to  have  taken  place.     Pro- 
testing the  bill  for  non-payment  was  a  thing  to  be  done,  not  by  the 
plaintiff  on  the  8th  of  August,  but  by  the  holder  on  the  30th  of  July. 
It  is  nowhere  stated,  in  express  terms,  at  what  time  the  protest  for 
non-payment  in  the  case  of  Vandewall  v.  Tyrrell  was  drawn  up  or 
extended ;  there  is  no  doubt  the  bills  were  protested  for  non-payment 
on  the  30th  of  July,  the  day  they  became  due ;  and  probably  the 
protest  was  drawn  up  before  the  payment,  for  it  appears  that  the 
payment  was  made  on  the  8th  of  August,  in  order  to  prevent  the 
bills  being  sent  to  Jamaica,  under  protest,  by  the  packet,  which  sailed 
on  the  9th.     The  brief  of  the  plaintiffs  states  that  "  the  bills,  on  being 
dishonored,  were  regularly  protested  l^  the  holder  and  indorsee,  Mr. 
Simon  Taylor,  of  London,  for  non-payment,  and  the  bills  of  exchange 
and  protests  are  as  follows."     Then  it  sets  out  the  bills  and  protests 
for  non-payment,  and  it  afterwards  says,  "  The  parties  applied  to  the 
notary  who  had  originally  protested  the  bill  to  prepare  the  extension 
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of  the  act  of  honor,  and  he  prepared  it  on  the  same  sheet  of  paper 
as  the  original  protest"  There  seems  no  donbt,  from  these  dnmm- 
stances,  that  the  protests  for  non-payment  had  been  extended  before 
payment,  and  were  on  the  8th  oi  August  in  the  hands  of  the 
holder,  Simon  Taylor,  who  was  about  to  send  them  to  Jamaica  the 
next  day.  We  have  minutely  examined  this  case,  because  it  has 
sometimes  been  referred  to  as  affording  the  high  authority  of  Lord 
Tenterden  to  a  proposition  which  introduces  an  inconvenient  and 
anomalous  exception  to  the  general  rule  with  respect  to  notarial 
instruments,  that  a  duplicate  made  out  from  the  original  or  protocol 
in  the  notarial  book  is  equivalent  to  the  original  made  out  at  the  time 
of  the  entry  in  the  book.  It  appears  on  this  examination,  that  that 
case  decides  only,  in  conformity  with  the  general  law,  that  a  subse- 
quent declaration  cannot  qualify  a  previous  act,  but  that  in  order  to 
have  such  effect  the  declaration  must  precede  or  accompany  the  act, 
in  conformity  to  the  law  of  merchants ;  and  that  in  cases  of  payment 
for  honor,  the  declaration  must  be  formally  made  before  the  notary. 
There  is,  therefore,  nothing  in  that  decision  which  establishes  any 
exception  to  the  general  rule,  or  prevents  its  application  to  the  pres- 
ent case ;  and  we  are  of  opinion  that  the  bills  having  been,  in  foct, 
duly  protested,  and  a  declaration  that  payment  was  made  for  honor 
having  been  duly  made  before  the  notajies,  and  these  facts  recorded 
in  the  i;isual  way  in  the  notarial  registry  before  payment,  the  dupli- 
cates produced  at  the  trial  were  originals,  and  equivalent  in  all 
respects  to  the  duplicate  which  was  sent  to  Russia,  and  that  it  was 
not  necessary  to  prove  the  contents  of  the  last-mentioned  duplicate. 
Taking  this  view  of  the  question  raised  in  argument,  it  becomes  unne- 
cessary to  determine  the  second  question,  whether  the  contents  of  the 
protest  forwarded  to  Moscow  might  be  proved  by  siecondary  evidence, 
inasmuch  as  in  whatever  way  that  question  would  be  decided,  our 
determination  of  the  first  question  would  entitle  the  plaintiff  to  have 
the  rule  discharged.  r^^  discharged. 


Taplin  v.  Florence.' 
Easter  Term,  April  S5, 1851. 

Auctioneer  —  License  to  sell  on  the  Premises —  Revocation  of 

Authority. 

Where  the  owner  of  premises,  who  has  employed  an  auctioneer  to  sell  his  »>od8  thereon, 
revokes  his  consent  to  the  auctioneer  remaining  on  the  premises,  the  latter  has  no  right  to 
continne  there,  though  he  has  incurred  expenses  in  allotting  the  goods,  and  dioegh  he 
remains  only  to  complete  the  sale  by  delivering  the  goods  to  the  purchasers. 

Trespass.     The  declaration  was  for  assaulting  the  plaintiff  and 
expelling  him  from  certain  rooms  and   premises,  wherein  he  was 

1  20  Law  J.  Rep.  (w.  8.)  C.  P.  402. 
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engaged  in  the  sale  and  delivery  of  certain  goods,  by  him  sold  by 
public  auction  as  an  auctioneer. 

Plea,  that  the  defendant,  before  and  at  the  said  time  when,  &c., 
'was  possessed  of  a  certain  building,  counting-house,  and  premises, 
with  the  appurtenances,  situate,  &c.,  and  being  so  possessed,  the 
plaintiff,  just  before,  &c.,  was  unlawfully  in  the  said  building,  count- 
ing-house, and  premises,  to  wit,  the  said  rooms  and  premises  in  the 
declaration  mentioned,  the  same  being  parcel  of  the  said  building, 
counting-house,  and  premises,  and  the  plaintiff  was  then,  with  force 
and  arms,  making  a  great  noise  and  disturbance  therein,  without  the 
leave  or  license,  and  against  the  will,  of  the  defendant  The  plea 
then  justified  the  assault  and  expulsion  of  the  plaintiff,  upon  the  plain- 
tifPs  refusal  to  depart  after  being  requested  to  do  so.     Verification. 

Replication,  that  before  and  at  the  said  time  when,  &c.,  at  the 
time  of  the  retainer  and  agreement  hereinafter  next  mentioned,  he, 
the  plaintiff,  was  and  thence  hitherto  hath  been  and  is  an  auctioneer, 
duly  licensed  and  authorized,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  to  sell  goods  and  chattels  by  public 
auction,  for  reward  and  commission  to  him  in  that  behalf  payable ; 
and  he,  the  plaintiff,  being  such  auctioneer,  the  defendant,  before  the 
t>aid  time,  when,  &c.,  to  wit,  on  the  2d  of  May,  1850,  retained  and 
employed  him,  the  plaintiff,  jfor  reasonable  remuneration  and  reward 
in  such  behalf,  as  such  auctioneer  as  aforesaid,  to  sell  by  public  auc- 
tion, in  and  upon  the  said  rooms  and  premises  in  the  declaration 
mentioned,  certain  goods  and  chattels  of  the  defendant  then  and 
therein  lying  and  being;  and  thereupon  and  then,  in  consideration 
thereof,  and  that  the  plaintiff  then,  at  the  request  of  the  defendant, 
undertook  and  promised  him  so  to  sell  the  said  goods  on  the  said 
premises  as  aforesaid,  and  conduct  and  complete  the  said  sale 
according  to  the  common  usage  of  sales  by  auction  and  the  common 
course  of  business  in  that  behalf,  the  defendant  then  undertook  and 
promised  the  plaintiff  that  he  should  and  might  so  sell  such  goods  as 
aforesaid  by  auction  in  and  upon  the  said  rooms  and  premises,  and 
in  and  upon  the  said  rooms  and  premises  to  come,  be,  and  remain  so 
often  and  so  long,  and  on  such  occasions,  and  for  such  purposes  as 
should  be  reasonable  and  requisite  for  such  sale  as  aforesaid,  and 
make  such  noise  and  disturbance  therein  as  should  be  necessary  and 
unavoidable,  in  order  to  carry  on  and  complete  the  said  sale  in  and 
upon  the  said  rooms  and  premises,  according  to  such  advertisements 
and  public  announcements  as  should  be  published  and  put  forth 
respecting  the  said  sale,  and  according  to  the  usage  of  sales  by  auc- 
tion and  the  usual  course  of  business  in  that  behalf.  Averment,  that 
in  pursuance  of  the  said  agreement  the  plaintiff  forthwith,  for  the 
purpose  of  such  sale,  catalogued  the  said  goods,  and  caused  adver- 
tisements of  the  sale  to  be,  with  the  knowledge  and  permission  of  the 
defendant,  printed  and  published;  and  that  the  plaintiff  incurred  and 
became  liable  for  certain  large  sums  of  money,  to  wit,  to  the  amount 
of  50/.,  the  defendant  well  knowing  the  said  several  premises  respec- 
tively. Averment  also,  that  in  the  said  advertisements  it  was  an- 
nounced and  advertised,  by  such  permission  of  the  defendant  as 
44* 
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aforesaid,  and  according  to  the  usaal  and  regular  coarse  of  bnsinefls 
in  such  cases,  that  within  a  reasonable  time,  to  wit,  &c.,  after  the 
said  goods  should  have  been  set  up  for  sale  and  sold  by  public  auction 
as  aforesaid  in  and  upon  the  said  rooms  and  premises,  the  respective 
purchasers  of  the  said  goods  would  have  to  clear  and  carry  away 
the  same  from  such  rooms  and  premises,  according  to  the  usage  of 
sales  by  auction.  Averment  of  the  sale  afterwards  of  the  said  goods, 
and  that  thereupon  and  then  it  became  and  was  the  plaintiff's  duty, 
as  such  auctioneer,  to  deliver  the  said  goods  to  the  said  purchasers 
respectively,  upon  receiving  from  them  the  purchase  moneys  for  the 
same.  Averment  of  the  plaintiS^  along  with  divers  of  the  said  pur- 
casers,  being  present  and  assembled  upon  the  said  rooms  and 
premises  for  the  purpose  of  completing  the  said  sale,  the  plaintiff 
being  there  to  deliver  the  said  goods  respectively  to  the  purchasers 
upon  receiving  the  purchase  moneys,  and  the  said  purchasers  b^ng 
there  in  order  to  pay  such  purchase  moneys  to  the  plaintiff^  and  to 
clear  off  and  carry  away  from  the  said  rooms  and  premises  the  said 
goods  so  sold  to  them  as  aforesaid ;  that  by  reason  of  the  premises 
there  was  necessarily  some  noise  and  disturbance  in  and  upon  the 
said  rooms  and  premises,  but  that  the  plaintiff  made  and  caused  no 
more  than  was  necessaiy  and  unavoidable,  by  reason  of  the  premises 
before  mentioned ;  of  all  which  the  defendant,  before  and  at  the  time 
of  such  request  as  in  the  said  plea  mentioned,  had  full  knowledge ; 
and  that  the  said  request  in  that  plea  was  a  request  to  the  plaintiff  to 
cease  from  making  such  noise,  &&,  and  to  depart  from  the  said 
rooms  and  premises  before  he  could  have  completed  the  said  sale  as 
aforesaid,  or  deliver  the  said  goods  on  receipt  of  the  said  purchase 
moneys  thereof  respectively  as  aforesaid ;  wherefore  and  in  accord- 
ance  therewith,  and  not  otherwise,  he,  the  plaintiff,  refused  bo  to 
cease  from  the  said  noise,  or  so  to  depart  from  the  said  premises,  as 
he  lawfully  might  refuse  for  the  cause  aforesaid ;  and  that  the  plain- 
tiff no  otherwise  refused  to  cease  from  making  such  noise,  &C., 
or  to  depart,  &x^.,  except  as  aforesaid,  and  was  ready  and  willing,  and 
offered  forthwith  and  as  soon  as  possible  so  to  complete  the  said  sale, 
and  to  deliver  the  said  goods,  and  cause  the  same  to  be  cleared  oSj 
and  was  also  then  and  there  ready  and  willing  to  depart  from  the 
said  rooms  and  premises  a^  soon  as  the  said  goods  should  have  been 
so  delivered  and  cleared  off  as  aforesaid,  and  then  and  theve  re- 
quested the  defendant  to  permit  him  to  remain  a  reasonable  and 
requisite  time  for  the  purpose  of  so  completing  the  said  sale  as  afore- 
said, which  the  defendant  wrongfully  refused,  contrary  to  the  agree- 
ment, &c,  and  expelled  the  plaintiff  from  the  said  rooms,  &C.,  and 
assaulted  the  plaintiff,  &c.     Verification. 

Rejoinder,  that  before  the  said  time  when,  &c.,  and  whilst  the 
plaintiff  was  in  and  upon  the  said  rooms,  &c,  and  before  the  making 
of  the  said  request,  and  before  the  completion  of  the  said  sale,  to  wit, 
&c.,  he,  the  defendant,  revoked,  determined,  and  recalled  and  put  an 
end  to  his,  the  defendant's,  license  to  the  plaintiff  to  remain  on  or 
come  into  the  said  rooms  and  premises  for  the  purposes  in  the 
said  replication  mentioned,  or  for  any  other  purpose  whatsoever,  and 
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then  determined  and  put  an  end  to  the  plaintifPs  authority,  as  such 
auctioneer  or  otherwise,  to  remain  or  be  in  or  upon  the  said  rooms  or 
premises  for  the  purposes  in  the  said  replication  mentioned,  or  for 
any  other  purpose ;  and  that  the  plaintiflf  afterwards,  &c.,  without  the 
license  and  against  the  will  of  the  defendant,  with  force  and  arms 
remained  in  and  upon  the  said  room  and  premises,  and  was  there 
making  the  said  noise  and  disturbance  in  the  said  plea  mentioned, 
being  other  and  different  noise  and  disturbance  than  as  in  the  said 
replication  mentioned,  and  that  the  said  request  in  that  plea  men- 
tioned was  a  request  to  the  plaintiff  to  cease  making  the  unlawful 
noise  and  disturbance  in  the  plea  mentioned,  and  to  depart,  &c. ; 
wherefore,  &c.     Verification. 

Surrejoinder,  that  under  and  by  virtue  of  the  said  agreement  and 
promise  in  the  said  replication  mentioned,  and  not  otherwise,  the 
plaintiff  was  employed,  as  such  auctioneer  as  aforesaid,  so  to  sell 
the  said  goods  in  and  upon  the  ssiid  rooms  and  premises  as  in  the 
Baid  replication  set  forth  and  specified,  and  by  the  said  agreement  or 
promise  he  did  not  agree  that  the  same  should  be,  nor  by  or  according 
to  the  said  agreement  or  promise  could  the  same  be,  lawfully  revoked, 
rescinded,  determined,  or  put  an  end  to  without  the  consent  of  both 
parties  to  the  said  agreement,  nor  after  the  same  had  been  executed, 
or  the  said  goods  put  up  for  sale,  and  so  sold  by  auction  as  aforesaid. 
Averment,  that  the  plaintiff  never  did  consent  to  any  revocation, 
recision,  or  determination  of  the  said  agreement,  nor  agree  to  the 
same  being  revoked,  &c,  and  that  the  same  remained  unrescinded 
and  undetermined,  and  in  full  force  and  effect.  Averment  then  of 
the  sale  by  auction  of  the  goods  in  lots  while  the  said  agreement 
was  so  in  full  force  and  effect,  and  before  the  said  supposed  revoca- 
tion in  the  rejoinder  mentioned;  and  of  the  payment  by  the  pur- 
chasers of  the  deposit  money  for  such  lots  to  the  plaintiff  as  such 
auctioneer  as  aforesaid,  and  that  the  said  several  lots  then  became 
and  were  respectively  the  property  of  the  said  persons  to  whom  the 
same  had  been  so  sold  respectively ;  of  all  which  said  several  premises 
the  defendant  then,  and  at  the  time  of  such  supposed  revocation  in 
the  said  rejoinder  mentioned,  and  of  the  said  request  in  the  replica- 
tion mentioned,  had  notice.  That  it  then,  before  and  at  the  time  of 
the  said  supposed  revocation  and  of  the  said  request,  became  and 
was  the  duty  of  the  plaintiff  as  such  auctioneer  as  aforesaid,  ac- 
cording to  the  usage  of  sales  by  auction,  to  deliver  the  said  lots 
respectively  to  the  said  purchasers  thereof  respectively,  upon  their 
paying  to  him  the  residue  of  the  said  sums  of  money  for  the  same 
respectively ;  and  that  he,  the  plaintiff,  should  be  and  he  was  ac- 
cordingly, at  a  reasonable  time  in  that  behalf,  and  before  and  at  the 
time  of  the  said  supposed  revocation,  and  of  the  request  hereinafter 
next  mentioned,  in  and  upon  the  said  rooms  and  premises  for  the  pur- 
pose of  his  so  delivering  to  the  said  persons  the  said  lots  respectively, 
on  receiving  from  them  the  said  moneys  for  the  same  respectively ; 
and  divers  of  the  said  persons  were  then  and  there  present  to  receive 
from  him  the  said  lots  of  goods  respectively,  upon  so  paying  him  the 
said  moneys  for  the  same  respectively  as  sdbresaid ;  and  by  reason 
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thereof  the  plaintiff  was  then  and  there  making  a  little  noise  and 
disturbance,  but  not  more  than  was  necessary  and  unavoidable  for 
the  reasons  and  purposes  aforesaid ;  and  he,  the  plalntifT,  was  not 
then  in  and  upon  the  said  rooms  and  premises,  nor  making  anj 
noise  or  disturbance  therein,  for  any  other  purpose  whatsoever,  save 
as  aforesaid;  of  all  which  the  defendant  then  had  knowledge. 
And  thereupon  and  then,  after  the  plaintiff,  as  such  auctioneer,  had 
so  sold  the  said  goods  as  aforesaid,  and  while  he  was  present  in  and 
upon  the  said  rooms  and  premises  for  the  purpose  of  so  delivering 
the  same  as  aforesaid,  and  when  he  was  about  so  to  deliver  them  as 
aforesaid,  and  before  a  reasonable  time,  &c.,  the  defendant  WTong- 
fully,  and  without  any  notice  or  reasonable  cause  or  excuse  whatever, 
demanded  of  the  plaintiff  to  desist  from  so  delivering  the  said  goods 
as  aforesaid,  and  immediately,  and  before  he  could  deliver  the  same 
as  aforesaid,  to  depart  from  the  said  rooms  and  premises,  (contrary  to 
his  duty  as  such  auctioneer  as  aforesaid,)  which  the  plaintiff  refused 
to  do,  as  he  lawfully  might,  for  the  cause  aforesaid ;  and  thereupon, 
&c.,  the  defendant  assaulted  the  plaintiff,  &c.     Verification. 

Special  demurrer  thereto,  on  the  grounds,  iiUer  alia,  that  the  mat- 
ters pleaded  are  no  answer  in  law  to  the  said  rejoinder;  that  the 
surrejoinder  attempts  to  plead  mere  consequences  or  conclusions  of 
law ;  and  that  it  is  an  argumentative  denial  of  the  revocation  of  the 
license  mentioned  in  the  rejoinder.    Joinder  therein. 

Watson,  Q.  C,  (Manisty  with  him,)  in  support  of  the  demurrer. 
The  surrejoinder  is  bad,  for  the  reasons  pointed  out  in  the  special 
demurrer ;  but  it  will  be  contended  on  the  other  side  that  it  appears 
from  the  pleadings  that  the  plaintiff  was  lawfully  on  the  premises, 
and  that,  notwithstanding  the  request  of  the  defendant  to  depart,  the 
plaintiff  had  a  right  to  remain  there  for  the  purpose  of  completing 
the  sale,  and  that  the  defendant  was,  therefore,  not  justified  in  taming 
him  out.  It  is  shown,  however,  that  before  the  defendant  put  the 
plaintiff  out  of  the  rooms  he  had  revoked  his  license  to  the  plaintiff 
to  remain  on  the  premises,  and  that  it  was  against  the  defendant's 
will  that  the  plaintiff  continued  to  be  there.  The  case  of  Wood  v. 
Leadbitter,  13  M.  &  W.  838,  shows  that  a  parol  license,  though  for  a 
valuable  consideration,  is  revocable,  unless  the  license  be  coupled 
with  an  interest  There  the  plaintiff  had  purchased  a  ticket,  issued 
by  the  authority  of  the  steward  of  the  Doncaster  races,  entitling  the 
holder  to  come  into  the  grand  stand  during  the  races ;  and  it  was 
held  to  be  lawful  for  the  steward,  without  returning  the  moner 
which  had  been  paid,  or  assigning  any  reason,  to  order  the  plaintiff 
out  of  the  stand,  and  so  to  revoke  the  license  which  had  been  given 
to  him  to  be  there. 

[Jervis,  C.  J.,  referred  to  Wood  v.  Manley,  11  Ad.  &  El.  34;  and 
William,  J.,  referred  to  Salter  v.  Woollams,  2  Man.  &  G.  650.] 

If  the  plaintiff  relies  on  an  agreement  under  which  he  was  [Nreseot 
as  auctioneer,  and  which  could  not  be  rescinded  except  by  mutual 
consent,  it  would  be  a  grant  which  could  only  be  made  by  deed. 
Hewlins  v.  Shippam,  5  B.  &  Cr.  221.     It  was  held  also  in  Bryan  v. 


Digitized  by 


Google 


COURT  OF   COMMON  PLEAS,  18o(«l.  525 

TapUn  V,  Florence. 

Whistler,  8  B.  &  Cr.  288,  that  a  rector  cannot,  by  parol,  give  leave  to 
one  to  have  the  exclusive  use  of  a  vault  in  a  parish  church.  Accord- 
ing to  the  argument  of  the  other  side,  a  person  who  employs  an 
auctioneer  cannot  afterwards  get  rid  of  him,  because  the  auctioneer 
may  have  incurred  some  expenses. 

[JerviSj  C.  J.  This  is  not  like  conferring  an  authority  on  the  plaintiff 
to  enter,  but  a  mere  employment  for  the  plaintiff  to  do  something,  with 
a  |X)wer  to  enter  arising  incidentally  from  the  employment  In  Wood  v, 
Leculbitter^t  Alderson,  B.,  says,  "A  mere  license,  but  that  which  is  called 
a  license,  is  often  something  more  than  a  license :  it  often  comprises 
or  is  connected  with  a  grant,  and  then  the  party  who  has  given  it  can- 
not, in  general,  revoke  it,  so  as  to  defeat  his  grant  to  which  it  was  in- 
cident" Here  the  auctioneer  says,  in  defiance  of  his  employer,  he  will 
enter  and  take  the  goods  which  he  has  been  selling  by  auction. 

Cresswell^  J.  May  not  the  owner,  if  he  thinks  proper,  stop  the 
auctioneer  in  the  sale  ?] 

No  doubt  he  may.  Andrews  v.  Adams,  15  Jur.  149,  shows  that  a 
party  may  revoke  a  license  or  agreement,  notwithstanding  the  expense 
which  may  have  been  incurred  thereunder  by  the  other  party. 

Lydekker,  contra.  It  is  submitted,  that  the  defendant  had  no  right 
to  dismiss  the  plaintiff  from  his  employment  as  an  auctioneer:  first, 
because  the  plaintiff,  as  auctioneer,  had  a  license  coupled  with  an  in- 
terest; and,  secondly,  because  he  was  in  by  agreement  The  case 
of  WilHams  v.  Millingion,  1  H.  Bl.  81,  shows  that  the  auctioneer  has 
a  special  property  and  interest  in  the  goods  which  are  intrusted  to 
him  to  sell,  so  that  he  can  sue  the  purchaser  for  their  price.  That 
case  was  approved  of  in  Davis  v.  Banks,  3  Exch.  435. 

[Jervis,  C.  J.  The  license  is  to  enter  on  the  buildings  and  premises. 
W  hat  interest  has  the  auctioneer  in  them  ?] 

The  plaintiff  had  sold  the  goods,  and  made  himself  liable,  at  the 
request  of  the  defendant,  to  the  different  purchasers  of  such  goods. 
In  order  to  discharge  himself  from  such  liability,  he  would  have  a 
right  to  the  possession  of  the  goods,  and  consequently  to  enter  the 
premises  for  the  purpose  of  taking  the  goods.  But,  further,  it  is  con- 
tended that  the  plaintiff  was  in  by  agreement,  which  was  something 
mo{£  than  a  license,  and  the  revocation  of  the  license  would  be  im- 
material ;  the  agreement  could  not  be  determined  without  the  con- 
sent of  both  parties  to  it  The  plaintiff  had  under  the  agreement 
a  license  to  enter  the  premises,  and  he  became  afterwards  entitled  to 
a  lien  on  the  goods  for  the  charges  which  he  had  incurred  in  respect 
of  the  sale,  and  which  would  entitle  the  plaintiff  to  hold  them  until 
the  charges  were  paid.  Edwards  v.  Chapman,  1  M.  &  W.  231,  shows 
that  the  agreement  could  not  be  rescinded.  That  was  an  action  for 
goods  sold  and  delivered,  and  the  court  held  to  be  bad  a  plea  which 
stated  that  the  ^oods  were  sold  and  delivered  upon  a  contract,  which 
it  was  afterwards  agreed  between  the  plaintiff  and  defendant  should 
be  wholly  rescinded  and  annulled.  After  the  goods  had  been  sold 
the  defendant  had  no  right  to  stop  their  delivery,  for,  as  between  him 
and  the  plaintiff  and  the  purchaser,  the  defendant  had  the  least  inter- 
*  est  in  the  goods. 
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[Jervis^  C.  J.  Because  Williams  v.  Millington  decides  that  an  auc- 
tioneer can  sue  the  purchaser  for  the  price  of  the  goods  sold,  you  infer 
that  it  is  the  duty  of  the  auctioneer  to  deliver  the  goods,  and  that  he 
is  bound  to  do  so.) 

The  purpose  of  the  sale  cannot  otherwise  be  carried  out 

Watson^  in  reply.  It  is  assumed,  on  the  other  side,  that  the  goods 
were  delivered  into  the  possession  of  the  auctioneer ;  but  the  plead- 
ings do  not  allege  this.  It  cannot  be  that  the  auctioneer  has  a  right 
to  go  and  deliver  the  goods,  and  receive  the  money,  against  the  wish 
of  the  owner.  Surely  the  principal  may  step  in,  and  tell  the  pur- 
chaser to  pay  the  money  to  him,  and  not  to  the  auctioneer,  and  the 
purchaser  would  be  bound  then  to  pay  the  principal. 

Jbrvis,  C.  J.  I  am  of  opinion,  in  this  case,  that  the  defendant  is 
entitled  to  the  judgment  of  the  court  The  action  is  in  substance 
for  the  assault  and  expulsion  of  the  plaintiff  from  certain  premises. 
The  defendant  justifies  this  on  the  ground  that  the  plaintiff  was 
making  a  noise  and  disturbance  on  the  premises  of  the  defendant, 
and  therefore  he  desired  him  to  go  away,  which  the  plaintiff  refusing 
to  do,  he  expelled  him.  The  plaintiff  says,  in  answer  to  this,  that  he 
was  employed  by  the  defendant,  as  an  auctioneer,  to  sell  the  defend- 
ant's goods,  and  that  he  necessarily  made  the  noise  and  disturbance  by 
reason  of  that  employment,  and  that  he  had  the  defendant's  authority 
for  what  he  so  did.  The  defendant  rejoins  that  he  revoked  that 
authority,  and  that  the  plaintiff  was  therefore  not  justified  in  making 
the  noise  and  disturbance ;  to  which  the  plaintiff  answers  by  saying, 
that,  before  the  authority  was  revoked,  he,  the  plaintiff,  had  allotted 
the  goods  and  incurred  the  expenses  for  so  doing,  and  that  the  de- 
fendant, therefore,  had  no  right  to  revoke  the  authority.  The  question 
then  is,  whether,  under  the  circumstances,  the  defendant  was  justified 
in  expelling  the  plaintiff.  Now,  the  right  of  the  plaintiff  is  put  on 
two  grounds ;  it  is  said  that  he  had  a  license  from  the  defendant,  and 
that  the  same  was  irrevocable,  being  coupled  with  an  interest ;  and 
that  if  not  this,  then  that  the  right  of  the  plaintiff  was  by  virtue  of 
an  agreement,  and  which,  being  between  two  parties,  could  not  be 
revoked  by  the  act  of  one  only.  Now,  the  substance  of  the  defence 
is,  that  the  defendant  turned  the  plaintiff  out  of  the  premises  because 
the  plaintiff  was  in  the  defendant's  house  and  premises  without  au- 
thority. If,  then,  the  plaintiff  relies  on  his  right  to  be  there  by  virtue 
of  an  agreement,  the  answer  to  it  is,  that  the  agreement  is  by  parol, 
and  such  an  agreement  only  cannot  confer  on  the  plaintiff  any  in- 
terest in  the  house  and  premises.  The  question  then  resolves  itself 
to  one  on  the  point  mainly  relied  on,  namely,  that  the  plaintiff  had  a 
license  from  the  defendant,  coupled  with  an  interest  A  mere  license 
would  be  revocable  at  any  time  :  what  is  the  interest  which  prevents 
a  license  being  revoked,  is  explained  in  Wood  v.  LeadbiUer  and 
Wood  V.  Manley.  In  Wood  v.  LeadbiUer^  the  court  referred  to  the 
judgment  of  Vaughan,  C.  J.,  in  the  case  of  Thonuis  v.  SorreU^  in  the 
<H3urse  of  which  the  chief  justice  says,  "  A  dispensation  or  license . 
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properly  passeth  no  interest,  nor  alters  or  transfers  property  in  any 
thing,  but  only  makes  an  action  lawful,  which,  without  it,  had  been 
unlawful.  As,  a  license  to  go  beyond  the  seas,  to  hunt  in  a  man's 
park,  to  come  into  his  house,  are  only  actions,  which,  without  license, 
had  been  unlawful.  But  a  license  to  hunt  in  a  man's  park,  and  carry 
away  the  deer  killed  to  his  own  use ;  to  cut  down  a  tree  in  a  man's 
ground,  and  to  carry  it  away  the  next  day  after  to  his  own  use,  are 
licenses  as  to  the  acts  of  hunting,  and  cutting  down  the  tree ;  but  as 
to  the  carrying  away  of  the  deer  killed  and  the  tree  cut  down,  they 
are  grants."  Thereiore  the  nature  of  the  interest  which  will  confer 
such  a  right  as  cannot  be  revoked  is  this,  namely,  it  must  be  an  in- 
terest in  the  thing  itself.  Now,  it  is  not  pretended  that  the  plaintiff 
had  any  interest  in  the  defendant's  premises  where  he  was  making 
the  noise  and  disturbance,  but  it  is  put  on  the  ground  that  the  plain- 
tiff, being  employed  as  an  auctioneer,  had  acquired  an  interest  in  the 
goods,  and  that,  having  thereby  a  special  property  in  the  goods,  he 
had  a  right  to  enter  and  be  on  the  premises  of  the  defendant  in  or- 
der to  remove  such  goods.  There  is  no  authority  for  that  proposition. 
The  facts  are,  that  the  plaintiff  was  employed  for  a  speciJfic  purpose, 
that  is  to  say,  to  sell  the  defendant's  goods,  and  it  cannot  be  con- 
tended that  that  authority  could  not  be  revoked,  but  that  the  plaintiff 
had  infallibly  a  riffht  to  go  on  the  premises  and  to  sell  the  goods, 
whether  the  defendant  wished  it  or  not  The  license  to  the  plaintiff 
to  enter  and  be  on  the  premises  was  clearly  revoked,  and  there  is  no 
authority  to  show  that  the  plaintiff  had  such  an  interest  in  the  matter 
that  the  license  could  not  be  revoked.  In  deciding  so,  we  are  not 
infringing  on  the  case  of  Williams  v.  Millington^  which  decides  that 
an  auctioneer  has  a  special  property  in  the  goods  which  are  put  into 
his  possession  for  the  purpose  of  sale,  and  may  bring  an  action  against 
the  purchaser  for  their  price.  The  original  owner  may,  however,  if 
he  thinks  proper,  come  forward  and  require  the  purchaser  not  to  pay 
the  auctioneer,  but  to  pay  him ;  and  the  owner  would  then,  I  appre- 
hend, have  a  right  to  claim  the  price  of  the  purchase  from  the  vendee. 
On  these  grounds  I  think  that  the  defendant  is  entitled  to  our 
judgment 

Cresswell,  J.  I  am  of  the  same  opinion.  It  appears  to  me  to  be 
clear,  that  the  auctioneer  has  no  interest  in  the  goods  which  would 
make  the  license  to  him  to  enter  on  the  premises  irrevocable.  The 
expenses  which  had  been  incurred  in  this  case  would  not  make  the 
license  irrevocable,  according  to  the  case  of  Wood  v.  Manley.  I  think 
the  law  has  been  clearly  laid  down  as  to  the  plaintiff's  right  to  enter 
by  agreement ;  according  to  the  case  of  Heiolins  v.  Shippam^  no  such 
agreement  by  parol  can  confer  the  right  claimed. 

Williams,  J.  Before  the  plaintiff  was  turned  out,  the  license  to  be 
on  the  premises  was  revoked  by  the  defendant  This  was  not  a  license 
coupled  with  an  interest  within  the  true  meaning  of  the  rule,  and  it 
might,  therefore,  be  revoked. 

Talpourd,  J,  concurred.  Judgment  for  the  defendant. 
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Easter  Term,  April  30,  1851. 

Stamp — Lease  —  Counterpart — Evidence. 

In  an  action  of  debt  for  rent  on  a  demise,  the  plaintiflT  prodaccd  a  deed  properl  j  stamped 
as  a  ooQDterpart  lease,  and  prored  the  same  to  haye  b^n  executed  bj  me  defendant :  — 

HM^  that  although  there  was  no  evidence  of  any  lease  having  been  executed  by  the  plain- 
tiff, the  presumption  was  that  there  was  such ;  and  the  deed  produced  was  therefore  ngfatly 
admissible  as  a  counterpart 

This  was  an  action  of  debt  for  rent  The  plaintiff  declared  on  the 
indenture  of  demise,  excusing  the  production  of  the  same  as  being  in 
the  possession  of  the  defendant,  and  making  profert  of  a  counterpart 
thereof  executed  by  the  defendant  The  defendant  pleaded  mm  est 
factum.  The  cause  was  tried,  before  Maule,  J.,  at  the  Middlesex 
sittings  in  the  present  term,  when  the  plaintiff  produced  in  evidence 
a  deed  properly  stamped  as  a  counterpart  lease,  and  called  the  attest- 
ing witness,  who  proved  that  the  defendant  executed  it.  On  cross 
examination,  this  witness  stated  that  the  plaintiff  had  not  executed 
the  counterpart,  nor  was  he  aware  that  the  plaintiff  had  executed  any 
other  deed.  Upon  this  it  was  objected  for  the  defendant,  that,  as  no 
other  deed  was  shown  to  be  existing,  the  one  produced  could  not  be 
read  as  a  counterpart,  but  that  it  must  be  considered  as  the  original 
lease,  and  required  therefore  a  lease  stamp.  The  learned  jud^ 
allowed  it  to  be  received,  and  a  verdict  was  found  for  the  plaintiff  lor 
425/.,  leave  being  reserved  to  the  defendant  to  move  to  set  the  same 
aside,  and  enter  a  nonsuit,  if  the  court  should  think  that  the  deed  was 
not  properly  admissible. 

Corrie  now  moved  accordingly,  and  submitted,  that  until  9pmt 
evidence  was  given  by  the  plaintiff  of  the  existence  ot  another  deed, 
and  of  the  one  produced  being  a  duplicate,  it  could  not  be  considered 
only  a  counterpart,  and  receivable  in  evidence  as  such.  The  case  arose 
under  the  old  Stamp  Act;  and  the  37  Greo.  3,  c.  19,  (which  imposes 
a  penalty  on  an  indenture,  lease,  bond,  or  other  deed  not  being  duly 
stamped,)  declares  that  no  such  indenture,  lease,  bond,  or  other  deed 
shall  be  pleaded  or  given  in  evidence,  or  be  good,  useful,  or  available 
in  any  manner  whatever,  unless  the  same  shall  be  stamped  as 
required  by  the  act  In  Garnons  v.  Swift^  1  Taunt  507,  two  parts 
of  the  agreement  were  both  signed  by  the  plaintiff  and  defendant, 
and  the  plaintiff  proved  that  one  of  those  parts,  properly  stamped, 
was  in  the  possession  of  the  defendant,  who  had  had  notice  to  pro- 
duce it,  and  therefore  it  was  held  that  the  plaintiff  might  prove  the 
agreement  by  means  of  the  unstamped  one  in  his  own  possession. 
The  only  case  apparently  against  the  defendant  is  Paul  v.  Meekj  2  Y. 
&  J.  116 ;  but,  in  fact,  that  was  a  different  case  from  the  present  one. 
That  case  only  decides  that,  in  an  action  on  a  counterpart  lease,  which 

I  15  Jar.  430. 
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was  proved  to  have  been  executed  by  the  defendant,  the  defendant 
was  precluded  from  objecting  to  the  sufficiency  of  the  stamp  on  the 
lease. 

[  Cresswellj  J.  Here  the  declaration  being  on  the  demise  by  the 
indenture  of  lease,  of  which  the  plaintiff  offers  to  produce  a  counter- 
part, the  defendant,  by  his  plea  of  non  est  factum^  admits  that  the 
plaintiff  did  dembe  to  him  by  the  deed,  but  he  denies  that  he,  the 
defendant,  executed  the  counterpart] 

It  is  submitted  that  this  court  will  not  consider  the  defendant  to  be 
bound  by  any  such  admission  on  the  pleadings,  if  the  evidence  shows 
that  no  other  document  but  the  one  produced  was,  in  fact,  executed, 
the  question  being  whether  such  document  be  properly  stamped.  [Pft- 
man  v.  Woodbury^  3  Exch.  4,  was  cited.] 

Jervis,  C.  J.  I  am  of  opinion  that  there  should  be  no  rule  in  this 
case.  The  presumption  in  this  case,  as  in  all  other  cases  of  presump- 
tion,  must  depend  on  the  particular  circumstances  of  the  case. 
Here  it  is  found  that  the  defendant  executed  the  deed,  with  a  cove- 
nant, which,  to  be  rendered  binding,  there  ou^ht  to  be  a  demise  to 
him  by  deed,  executed  by  the  landlord.  That  demise  would  be  in  the 
possession  of  the  defendant ;  and,  according  to  the  general  rule,  it 
would  be  for  him  to  produce  it  Therefore  the  presumption  here  is 
against  the  tenant  that  there  was  another  deed  executed,  and  accord- 
ingly that  which  was  produced  was  eood  as  a  counterpart  I  do  not 
say  that  it  raises  any  thing  more  than  a  presumption  against  the 
defendant ;  but  this,  however,  is  sufficient  to  make  the  deed,  which 
was  produced,  admissible. 

Cresswell,  J.  I  am  of  the  same  opinion.  The  tenant  here  sets 
up  a  deed  which  ought  to  be  executed  by  the  lessor,  as  the  consider- 
ation of  the  former  executing  the  counterpart  The  fair  presumption 
is,  that  the  tenant  has  had  it,  and  that  it  was  sufficiently  stamped. 
There  certainly  is  no  evidence  that  it  was  not  sufficiently  stamped. 

Williams  and  Talfourd,  JJ.,  concurred. 

Rule  refused, 
VOL.  III.  46 
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MiLNES   V.  Dawson.^ 
Michaelmai  Yacatioii,  December  5,  1850. 

Bill  of  Exchange  —  Consideration — Payment  to  Drawer  —  Costs  <m 
Judgment  non  obstante  veredicto. 

To  en  actioxi  bj  the  indorsee  of  a  bill  of  exchange  against  &e  accq>tor,  die  defendant  pkeM 
that  J.  H.,  the  drawer,  indorsed  the  bill  to  the  plaintiff  withoot  yalne  or  oonsidendoii,  lad 
that  the  plaintiff  alwajs  held  it  without  valne  or  contideimlaon,  and  that  after  the  bill  be- 
came doe,  J.  H.  accepted  certain  scrip  certificates  from  the  defendant  in  fall  eatisdhction  ud 
discluu^  of  the  bill.  The  plaintiff  replied  that  the  bill  was  indoned  far  Talae  and  cooai- 
eration,  and  upon  this  issue  die  defendant  had  a  verdict 

Beldt  that  the  plaintiff  was  entitled  to  judgment  iiofi  obttrnds  verMto. 

Assumpsit  on  a  bill  of  exchanfi;e.  The  dedaration  stated  that  one 
J.  Hanson  made  his  bill  of  exchange  in  writiog,  and  dtrectod  the 
same  to  the  defendant,  who  accepted  it,  and  that  afterwards,  be,  the 
said  J.  Hanson,  indorsed  the  same  to  the  (riaintilC 

The  defendant  pleaded,  fifthly,  that  there  never  was  any  value  or 
consideration  whatever  for  the  indorsement  of  the  said  biU  by  the 
said  J.  Hanson  to  the  plaintiff,  and  that  the  plaintiff  took  and  received 
and  hath  always  held  the  same  without  any  valne  or  consideration 
for  the  same,  and  that  after  the  said  bill  became  dae  and  payaUe 
according  to  the  tenor  thereof,  and  before  the  commencement  of  lliis 
suit,  the  said  J.  Hanson,  with  the  assent  and  concmrence  of  tiie 
defendant,  took  and  appropriated  certain  scrip  certificates  and  certifi- 
cates of  shares  of  ana  belonging  to  the  defendant  in  diveiB  railway 
companies  and  of  great  value,  to  wit,  of  a  value  £eur  exceeding  the 
amount  of  the  said  bill  and  of  aU  interest  theremi,  and  of  all  da»- 

1  90  Law  J.  Rep.  (h.  t.)  Ehroh.  8L 
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ages  by  reason  of  the  non-payment  thereof,  and  which  certificates  had 
been  before  then  deposited  with  him,  the  said  J.  Hanson,  as  a  seca* 
rity  for  the  payment  of  the  money  secured  and  made  payable  by  the 
said  bill,  in  fall  satisfaction  and  disdiarge  of  the  said  bill,  interest  and 
damages.     Verification. 

The  sixth  plea  was  in  substance  the  same. 

The  plaintiff  replied  to  these  pleas  respectively,  that  the  bill  was 
indorsed  for  value  and  consideration.     Issues  thereon. 

At  tbe  trial,  the  plaintiff  had  a  verdict  upon  the  issues  upon  the 
first  three  pleas.  As  to  the  fourth  plea,  the  jury  were  discharged, 
and  the  fifth  and  sixth  pleas  were  lound  for  the  defendants. 

J.  Brown  had,  in  Michaelmas  term,  obtained  a  rule  for  judgment 
for  the  plaintiff  non  obstcuUe  veredicto  on  the  fifth  and  sixth  pleas. 

Hoggins  now  showed  cause.*  The  bill  was  in  the  hands  of  the 
plaintiff  without  consideration  and  overdue,  and  his  right  to  sue  was 
destroyed  by  the  settiement  with  Hanson. 

rPto^,  B.     It  is  not  averred  that  the  bill  was  held  for  Hanson. 

PorAe,  B.  Suppose  the  bill  was  given  to  the  plaintiff  by 
Hanson.] 

That  ought  to  have  been  replied.  The  plaintiff  could  not  have 
sued  Hanson,  and  he  only  took  a  limited  right  to  sue,  which  was 
destroyed  by  the  payment  It  is  quite  consistent  with  the  plea  that 
liie  bill  was  indorsed  after  it  was  due. 

[Parke^  B.     Certainly  not] 

J.  Brown^  contra,  was  not  called  upon. 

Parke,  B.  The  rule  must  be  made  absolute.  [His  lordship  stated 
the  pleas  and  proceeded.]  It  is  quite  inconsistent  with  the  negotia- 
bility of  bills  of  exchange  that  the  indorser  should  transfer  the  prop- 
erty in  the  bill  and  afterwards  pay  the  amount  so  as  to  affect  the  title 
of  his  indorsee.  If  the  propertv  in  tbe  bill  passed,  the  right  to  sue 
passed  also.  Whether  the  plaintiff  could  have  sued  Hanson  is 
another  question,  which  we  are  not  called  upon  to  decide,  but  I  am 
inclined  to  think  that  he  could  have  done  so.  A  bill  of  exchange  is 
a  chattel,  and  the  gift  would  be  complete  by  delivery  coupled  with 
an  intention  to  give.  Had  the  question  been  raised  at  the  end  of  the 
last  century,  it  is  not  difficult  to  say  how  it  would  have  been  decided ; 
bat  now  the  question  would  be  treated  differentiy.  The  old  author- 
ities will  be  found  in  Chitty  on  Bills,  p.  72,  and  see  also  HoUidasf  v. 
AUansonj  5  B.  &  C.  501.  At  any  rate  here  the  indorsement  conferred 
the  title  to  sue,  and  payment  to  the  donor  affords  no  answer.  We 
cannot  infer  that  it  was  indorsed  after  it  was  due.  If  indeed  it  had 
been  shown  that  the  plaintiff  held  the  bill  merely  as  acent  for  Han- 
son, then  the  payment  to  Hanson  would  have  sufficed ;  but  there  is 
nothing  of  the  kind  stated 

^  Before  Paeke,  Aldbrsok,  Pultt,  and  Martin,  BB. 
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Alderson,  B.  I  am  of  the  same  opinion.  It  is  not  necessary  to 
say  if  there  was  a  rifi^ht  of  action  against  Hanson.  It  may  be  that 
such  a  transfer  woold  not  make  him  liable,  but  still  it  transferred  aH 
the  right  Hanson  had  to  sae  the  previous  parties,  and  if  the  plaintiff 
had  snch  rights  Hanson  had  it  not,  and  then  payment  to  him  was  no 
payment 

Platt  and  Martin,  BB.,  concurred. 

Rule  absohOe. 


Mortimer  t;.  Hartley.^ 
Hilary  Term,  Janiuiy  11,  1851. 

Devise  — Estate  Tail  — "^  Or'' not  construed ''and ^'  —  Pdwer  of 

Sale. 

John  W.  the  elder,  being  seiMd  in  fee  of  certain  freehold  ettates,  by  his  will,  after  a|>polnting 
M.  W.  ttjod  others  tmsteet,  and  directing  the  pajroent  of  his  debts  oat  olf  hb  penoaalrp, 
and  giivinff  certain  bequests  to  his  wife  in  lien  of  dower,  and  other  directions,  deriaed  as 
follows :  EleTcnthly,  I  will  that  mj  son  John  having  attained  twenw-five  yemn  of  age 
be  let  into  possession  of  all  my  property  real  and  penonal  which  remains,  on  this  express 
and  nnaherable  condition,  tliat  neither  he  nor  his  heirs  to  the  third  generatioii  shall  nave 
power  to  sell  or  mortgage  any  part  of  the  freehold  estate  now  in  my  own  occupation  or  in 
the  occupation  of  S.  E.  and  F.  S. ;  but  mark,  if  the  trustees  do  not  sell  the  coal,  bat  mort^ige 
the  estate,  I  empower  John  or  his  heirs  to  aell  it,  to  pay  off  the  mortgage,  bat  not  otherwise  *, 
and  in  like  manner,  I  debar  him  and  his  heirs  fiom  seUing  or  transferring  those  cotteges  with 
cart-house  and  appurtenances  built  on  the  waste  now  in  the  occupation  of  J.  H^  J.  ^  R.  M^ 
H.  Bl,  J.  W^  and  myself,  it  being  my  desire  that  they  should  be  kept  in  the  Westermans' 
name.  Twelfthly,  if  it  should  happen  that  my  son  Jonn  die  without  leaving  lawfal  isaoe,  it 
is  my  will  that  my  daughter  Ann  have  his  share,  subject  to  the  same  restrictions,  limitations 
and  exceptions  under  which  he  has  it  Thirteenthly,  now  if  it  should  please  God  to  take 
away  both  Ann  and  John  under  age,  or  without  leavine  lawful  issoe,  I  give  and  beqaeadi  to 
my  brother  Joseph  Westerman  and  his  heirs  forever  all  uose  cottages  and  cart-house  baHtim 
the  waste,  occupied  by  R.  M.  and  others,  with  their  appurtenances.  Fourteenthly,  I  order 
all  that  is  left  to  be  immediately  sold ; "  and  the  will  then  directed  certain  payments  "  out 
of  the  moneys  arising  from  such  sale.** 

J.  W.  the  elder  was  illegitimate,  and  died  in  1826,  having  had  three  chfldren,  A.  W.,  J.  W., 
and  £.  W.  E.  W.  died  in  March,  18S6.  A.  W.  survived  her  fitther  and  died  in  1829,  an 
infant  and  unmarried,  leaving  J.  W.  the  younger,  who  had  not  attained  the  age  of  twenty- 
one,  her  heir  at  law.  J.  W.  the  younger  survived  the  testator  and  was  his  heir  at  law.  The 
said  J.  W.  Uie  vounger  attained  the  age  of  twenty-five  in  1838,  and  died  in  April,  1841, 
leaving  two  children  who  died  in£uits  in  1844  and  1846  respectively,  and  by  his  will  he 
devised  all  bis  real  estates  to  J.  H.  and  E.  D.,  their  heirs  and  assigns :  — 

HiH  first,  that  the  devisees  of  J.  W.  the  younger  had  no  estate  in  the  hereditaments  devised 
by  J.  W.  the  elder ;  secondly,  that  Joseph  Westerman  had  an  estate  in  fee  in  remainder, 
under  the  Idth  chuise ;  and  thirdly,  that  the  trustees  had  the  power  of  sale  of  the  re- 
mainder in  the  other  tenements  not  comprised  in  the  13th  clause,  after  the  death  oi  John. 

Tub  following  case  was  sent  for  the  opinion  of  this  court  by  Vice 
Chancellor  Knight  Bruce :  — 

John  Westerman,  the  father,  late  of  Gilderstone  Street,  in  tiie 
parish  of  Batley,  in  the  county  of  York,  cotton  manufacturer, 
deceased,  was,  at  the  time  of  making  his  will  hereinafter  stated,  and 
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xm  to  the  time  of  his  decease  hereinafter  mentioned,  seized  in  fee  simple 
oi  certain  freehold  estates  in  the  county  of  York,  and  being  so  seized, 
on  the  23d  of  February,  1826,  he  duly  made  and  published  his  last 
will  and  testament  in  writing,  which  was  executed  and  attested  in  the 
manner  as  by  law  required  for  passing  real  estates  by  devise,  and  was 
in  the  words  and  figures  following,  that  is  to  say :  "  I,  John  Wester- 
man,  of  Gilderstone  Street,  in  the  parish  of  Batley,  cotton  manufac- 
turer, do  make  this  my  last  will  ana  testament,  whereof  I  appoint  my 
wife  Mary  Westerman,  Joseph  Johnson  my  brother-in-law,  Joseph 
Hartley  my  brother-in-law,  and  my  friend  Samuel  Atkinson,  of  Nap- 
shaw  Lane  End,  in  Gilderstone,  executors  and  trustees,  with  every 
power  that  I  can  give,  to  act  upon  the  trusts  of  this  my  will,  which  is 
as  follows :  First,  I  order  all  my  just  debts,  funeral  expenses,  and  the 
charges  incident  to  the  probate  and  execution  of  this  my  will,  to  be 
paid  with  as  little  delay  as  possible  out  of  my  personal  estate.  Sec- 
ondly, I  give  and  bequeath  unto  my  mother,  Sarah,  the  wife  of  Ed- 
ward Johnson,  of  Wortley,  the  sum  of  55.  monthly  out  of  my 
personal  estate  during  the  time  of  her  natural  life,  the  first  payment 
to  be  made  on  the  first  day  of  the  month  next  after  my  decease. 
Thirdly,  I  give  unto  my  dear  wife,  Mary,  all  my  right  and  interest  in 
a  mortgage  for  200Z.  which  William  Wates,  of  Hunslet,  owes  me. 
Fourthly,  I  also  give  unto  my  said  wife  all  my  right  and  interest  in  a 
SOL  subscription  which  I  have  paid  towards  the  Leeds  and  Birchall 
Road.  These  two  things  she  accepts  in  lieu  of  dower.  Fifthly, 
my  wife,  Mary,  being  here  settled,  it  is  my  will  that  she  occupy  the 
dwelling-house  and  all  my  furniture,  the  swine  court  and  hen-house, 
together  with  the  garden,  just  as  they  are  now,  rent  free,  without  any 
molestation  whatsoever,  until  the  close  of  the  year  1828 ;  notwith- 
standing, it  is  my  will  that  this  be  either  a  constant  or  occasional 
home  to  both  my  daughter  Ann  and  my  son  John,  within  the  aforesaid 
time,  as  their  circumstances  may  require,  but  I  request  my  said  trus- 
tees to  see  that  my  said  children  treat  their  mother  respectfully,  other- 
wise she  is  not  bound  to  find  them  a  home.  Sixthly,  I  will  that  all 
my  farming  stock  be  sold  without  delay,  all  debts  due  and  owing  to 
me  (whether  private  or  cotton  debts)  to  be  collected  with  all  con- 
venient speed,  and  all  my  stock  of  whatever  kind  in  the  cotton  trade 
disposed  of,  with  as  little  delay  as  possible,  by  my  trustees.  Sev- 
enthly, it  is  ray  will  that  the  dose  called  Street  Close,  the  stable,  the 
barn,  and  the  workshops  shall  be  let  together  or  in  lots  until  my 
son  John  arrive  at  the  age  of  twenty^^ve  years.  Eighthly,  I  have 
much  tillage,  &c.,  in  the  stone-pits,  and  if  my  lord's  agents  will  con- 
sent, I  desire  this  should  be  let  for  a  fair  rent,  with  a  valuation  on 
and  off  according  to  the  improved  state  they  are  in,  until  John 
amve  at  the  age  of  twenty^five  vears ;  but  if  my  lord's  agents  will 
not  consent,  then  that  they  should  be  farmed  to  liie  best  advantage 
until  John  come  to  twenty-five  years  of  age.  Ninthly,  I  hereby  vnH 
and  direct  that  the  said  rents  of  ray  cottages,  together  with  the  rents 
which  my  other  property  may  be  let  for,  be  ooUected,  so  that  the 
moneys  to  be  received  on  account  of  trade  and  they  may  become 
one,  and|  after  all  my  debts  are  paid,  may  accumulate  until  John 
45* 


Digitized  by 


Google 


634  COURT  OF  EXCHEQUER,  1850-51. 

Mortimer  v.  Hartley. 

attains  the  age  of  twenty*five  years.  Tenthly,  when  John  airives  at 
the  age  of  twenty-two  years,  I  will  and  direct  that  my  trustees  take 
600/.  and  secure  it  either  upon  mortgage  of  freehold  or  government 
stock,  and  pay  the  interest  as  and  when  it  is  received  to  my  daughter 
Ann,  who  win  then  be  twenty-five  years  of  age,  during  her  natural 
life,  and  if  she  be  married  and  have  children,  to  her  husband  during 
his  life,  should  he  survive  her,  then  the  principal  to  be  divided  equally 
amongst  their  children,  and  if  any  shall  have  died  leaving  lawful 
issue,  such  child  or  children  to  have  the  p&urenf  s  share ;  but  should 
Ann  die  without  lawful  issue,  I  will  that  the  600/.  be  immediately 
divided,  one  half  to  Elizabeth,  and  the  otiier  to  John  or  their  heirs.  I 
must  here  remark,  that  whatever  my  personal  property  with  its  accu- 
mulations falb  short  of  600/.,  the  real  estate  must  be  mortgaged  or 
the  coal  sold  to  make  up  the  deficiency,  as  the  trustees  may  deem 
best  Eleventhly,  I  will  that  my  son  John  having  attained  twenty- 
five  years  of  age  be  let  into  possession  of  all  my  property,  real  and 
personal,  which  remains,  on  this  express  and  unalterable  condition, 
that  neither  he  nor  his  heirs  to  the  third  generation  shall  have  power 
to  sell  or  mortgage  any  part  of  the  freehold  estate  now  in  my  own 
occupation,  or  in  the  occupation  of  Squire  Ellis  and  Francis  Smith ; 
but  mark,  if  the  trustees  do  not  sell  the  coal,  but  mortgage  the  estate, 
I  empower  John  or  his  heirs  to  sell  it  to  pay  off  the  mortgage,  but  not 
otherwise ;  and  in  like  manner  I  debar  him  and  his  heirs  from  selling 
or  transferring  those  cotta^  with  cart-house  and  appurtenances 
built  on  the  waste  now  in  the  occupation  of  James  Halliday,  Joseph 
Hobson,  Robert  Metcalf,  Hannah  Marshall,  John  Wade,  and  myseli^ 
it  being  my  desire  that  they  should  be  kept  in  the  Westermans' 
name.  Twelfthly,  if  it  should  happen  that  my  son  John  die  without 
leaving  lawful  issue,  it  is  my  will  that  my  daughter  Ann  have  his 
share,  subject  to  the  same  restrictions,  limitations,  and  exceptions 
under  which  he  has  it  Thirteenthly,  now,  if  it  should  please  Crod 
to  take  away  both  Ann  and  John  under  age,  or  without  leaving  law- 
ful issue,  I  give  and  bequeath  to  my  brother  Joseph  Westerman  and 
his  heirs  forever  all  those  cottages  and  cart-house  built  on  the  waste 
occupied  by  Robert  Metcalf  and  others,  with  their  appurtenances. 
Fourteenthly,  I  order  all  that  is  left  to  be  immediately  sold,  and  out 
of  the  money  arising  from  such  sale  I  will  and  direct  that  my  trus- 
tees pay  to  my  daughter  Elizabeth,  or  her  legal  representative,  the 
sum  of  500/.,  and  the  residue,  more  or  less,  to  be  divided  equally 
amongst  the  children  of  Elizabeth  Mortimer,  of  Churchweil,  ray 
aunt,  my  mother's  children  by  Mark  Snowden,  including  Joseph 
Westerman,  and  the  children  of  my  late  aunt  Susanna  Stephenson, 
share  and  share  alike.  Fifteenthly,  I  will  and  direct  that  my  saki 
trustees  retain  to  themselves,  out  of  the  moneys  coming  into  their 
hands,  so  much  as  is  reasonable  both  for  time  and  expenses,  and  that 
they  shall  not  be  answerable  for  any  moneys  but  such  as  shall  reaify 
come  to  them.  Sixteenthly,  revoking  all  other  wills  by  me  at  any 
time  heretcrfbre  made,  I  decuLre  thb  to  be  my  last  will  and  testam^it, 
this  23d  day  of  February,  1826." 

The  said  John  Westerman  the  father  was  illegitimate,  and  died  oa 
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the  27tb  of  April,  1826,  having  had  three  children  only,  namely,  Ann 
Westerman,  John  Westerman,  and  Elizabeth  Westerman. 

The  said  Elizabeth  Westerman  the  daughter  died  on  the  6th  of 
March,  1826,  in  her  father's  lifetime,  an  infant  of  the  age  of  two  years 
or  thereabouts.  The  said  Ann  Westerman  survived  her  father,  and 
died  on  the  26th  of  May,  1829,  an  infant,  and  without  having  been 
married,  and  before  the  said  John  Westerman  the  son  attained  his 
age  of  twenty-two  years,  and  leaving  the  said  John  Westerman  the 
son  her  heir  at  law.  The  said  John  Westerman  the  son  survived  the 
testator,  and  was  his  only  son  and  heir  at  law  at  his  death. 

The  said  John  Westerman  the  son  attained  his  age  of  twenty-five 
years  some  time  in  the  yesur  1838,  and  died  on  the  11th  of  April,  1842, 
having  had  three  children  only,  named  John  Walter  Westerman,  who 
died  an  infant  in  his  father's  lifetime,  John  Denton  Westerman,  who 
died  an  infant  on  the  1st  of  December  1844,  and  Lydia  Elizabeth 
Westerman,  who  died  an  infant  on  the  19th  of  April,  1846. 

The  said  John  Westerman  the  son  did  not  in  his  lifetime  do  or  exe- 
cute any  act  or  deed  whatsoever  which  had  the  effect  of  barring  his 
estate  tail,  if  such  were  the  estate  he  took  under  his  father's  will  in 
the  real  estates  thereby  devised,  or  the  remainders  or  reversions  there- 
upon expectant  or  depending,  but  by  his  last  will  and  testament  in 
writing  bearing  date  the  Slst  of  March,  1842,  which  was  duly  executed 
and  attested,  he  devised  all  Ms  real  estates  unto  and  to  the  use  of  the 
defendants,  James  Hartly  and  Edward  Denton,  their  heirs  and  assigns. 

There  is  not  any  issue  now  living  of  the  said  John  Westerman 
the  son.  The  said  Joseph  Westerman  and  the  trustees  under  the 
will  of  the  said  John  Westerman  the  father  are  all  living. 

In  the  month  of  September,  1846,  a  suit  was  instituted  in  the  Court 
of  Chancery,  by  the  children  of  Elizabeth  Mortimer,  the  children  of 
the  testator's  mother,  by  Mark  Snowden,  including  Joseph  Wester- 
man, and  the  children  of  Susanna  Stephenson,  against  the  trustees 
under  the  will  of  the  said  John  Westerman  the  father,  the  devisees 
in  fee  of  the  said  John  Westerman  the  son,  and  her  majesty's  attor- 
ney general,  to  have  the  trusts  of  the  will  of  the  said  John  Wester- 
man the  father,  in  respect  to  the  real  estates  thereby  devised,  performed, 
and  carried  into  execution,  and  to  decide  the  rights  of  the  parties 
claiming  under  or  by  virtue  of  the  said  will ;  and,  on  the  9th  of  Feb- 
ruary, 1849,  the  said  cause  came  on  to  be  heard,  before  the  Vice  Chan- 
cellor Knight  Bruce,  and  the  above  case  was  stated,  and  the  following 
questions  pnt :  First,  whether  the  devisees  of  John  Westerman  the 
son  have  any  and  what  estate  in  the  hereditaments  devised  or  affected 
by  the  said  will  of  the  said  John  Westerman  the  father,  or  any  and 
which  of  them.  Second,  whether,  in  the  events  that  have  happened, 
Joseph  Westerman  has  any  and  what  estate  under  the  thirteenth 
clause  of  the  said  will  of  the  said  John  Westerman  the  father,  in  the 
freehold  cottages  and  cartrhouse  built  on  the  waste  occupied  by  Robert 
Metcalf  and  others,  with  their  appurtenances.  Thirdly,  whether,  in  the 
events  which  have  happened,  any  and  what  person  or  persons,  otiier 
than  the  devisees  of  the  said  John  Westerman  the  son,  has  or  have  any 
and  what  power  of  selling  or  appointing,  or  any  or  what  estate  in  the 
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hereditaments  devised  or  affected  by  the  said  will  of  the  said  John 
Westerraan  the  father,  or  any  and  which  of  them. 

The  case  was  argued  in  Hilary  term,  Jan.  21, 1850,  by 

Malinsy  with  whom  was  Humphrey^  for  the  plaintiff,  and 

Elmslep,  for  the  defendant. 

The  arguments  are  fully  stated  in  the  judgment  The  following 
cases  were  cited :  Eastman  v.  Baker^  1  Taunt  174.  Bight  v.  Da^^  lo 
East,  67.  Doe  d.  EUis  v.  EUis,  9  Ibid,  382.  Doe  d.  Usher  v.  Jessep, 
12  Ibid.  288.     Fairfield  v.  Morgan,  2  N.  R.  38.  q^^^  ^^^  ^^.^ 

The  judgment  of  the  court  was  now  delivered  by 

Parke,  B.  In  this  case,  which  was  argued  before  my  brothers 
Alderson  and  Piatt,  and  myself,  we  shall  certify  our  opinion  to  the 
Vice  Chancellor  Knight  Bruce ;  and  pursuant  to  the  course  we  usu- 
ally follow,  we  proceed  to  state  the  reasons  for  that  opinion.  The 
cape  is  this.  [His  lordship,  after  stating  it,  proceeded :]  The  first 
point  to  be  determined  is,  what  estate  John  Westerman  the  son  took 
under  the  11th,  12th  and  13th  sections  of  the  will.  From  the  11th 
section  it  is  clear  that  the  testator  intended  that  his  son  John  should 
take  more  than  an  estate  for  life,  for  as  he  prohibits  his  heirs  from 
selling,  he  must  mean  his  heirs  to  have  before  they  could  sell.  The 
only  question  on  this  part  of  the  will  is,  what  heirs  the  testator 
intended.  We  think  as  he  prohibits  John's  heirs  to  the  third  gen- 
eration from  selling  the  real  estate  in  the  possession  of  the  testator, 
Ellis,  and  Smith,  he  meant  that  his  son  and  three  generations  of  bis 
heirs  should  succeed  to  all  his  real  estates ;  and  this  expression  is 
equivalent  to  that  of  "  heirs  lawfully  begotten,"  which,  according  to 
Nanfan  v.  Legh^  7  Taunt  85,  creates  an  estate  tail.  The  testator  in 
like  manner  debars  John  and  his  heirs  from  selling  the  cottages  with 
cart-house,  built  on  the  waste  in  the  possession  of  Halliday,  Hobeoni 
and  others,  and  the  testator,  it  being  his  desire  that  they  should  be 
kept  in  the  Westermans'  name.  We  think  the  testator  means  by 
using  the  words  "  in  like  manner"  that  the  same  class  of  heirs,  that 
is,  heirs  to  the  third  generation,  are  to  enjoy  the  cart-house,  &x^  as  we 
before  mentioned,  and  to  carry  into  effect  the  desire  that  the  cottages 
are  to  be  kept  in  the  Westermans'  name ;  if  these  words  stood  alone 
uninfluenced  by  the  context,  the  estate  tail  in  that  property  would  be 
an  estate  in  tail  male,  but  the  subsequent  provisions  may  qualify  the 
meaning  of  this  expression.  The  next  clause  provides,  that  if  John 
dies  without  leaving  lawful  issue,  the  estate  left  to  John  shall  go  to 
Ann  subject  to  the  same  limitations^  and  shows  the  intent  that  Ann 
should  have  a  similar  estate  tail  also,  but  the  deme  that  the  estates 
should  be  kept  in  the  Westermans'  name  cannot  be  accomplished  in 
her  case  by  giving  her  an  estate  in  tail  male,  and  if  John  were  hdd 
to  have  an  estate  tail  male,  the  consequence  would  follow  that  John'd 
daughter  would  be  passed  over  in  favor  of  John's  sister,  and  this  k 
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inconsistent  with  the  words,  that  one  should  have  the  estate  in  like 
tnafmer  as  the  other.  These  words  naturally  meaning  that  some  estate 
in  tail  general  is  given  to  both,  the  word  "  name,"  in  order  to  put  both 
on  the  same  footing,  (which  was  clearly  intended,)  must  be  con- 
strued to  mean  "  family"  or  "  right  line ;"  but  whether  John  takes  an 
estate  tail  male  or  an  estate  tail  general  in  the  events  which  have 
happened,  is  not  material  to  be  decided.  We  think  that  each  took 
an  estate  tail  of  some  kind. 

The  next  clause  creates  the  great  difficulty  in  the  case.  "  If  it 
should  please  God  to  take  both  John  and  Ann  under  age,  (that  is, 
under  twenty-five,)  or  without  leaving  lawful  issue,  I  give  and 
bequeath  to  my  brother  Joseph  Westerman  and  his  heirs  forever  all 
those  cottages  and  cart-house,  with  their  appurtenances."  Is  the  word 
^*or"  to  be  understood  according  to  its  grammatical  meaning,  or  as 
the  copulative  "  and  "  ?  If  the  former,  these  particular  lands  would 
go  to  Joseph  Westerman  in  fee ;  if  the  latter,  his  remainder  would 
be  defeated.  If  the  estate  has  been  given  to  John  and  his  heirs,  &c., 
there  are  many  cases  which  show  that  as  in  ordinary  parlance  <*  or" 
is  often  used  for  "  and,"  and  as  the  issue  of  John  and  Ann  would  be 
both  without  a  provision  if  they  married  and  died  before  twenty-five, 
"or"  ought  certainly  to  have  been  construed  as  "and,"  in  order  to 
prevent  such  a  consequence.  But  here  the  first  gift  is  of  an  estate 
and  not  a  fee,  and  it  is  contended  for  the  plainti^  on  the  authority 
of  •Lord  Hardwicke,  in  the  case  of  Brownsword  v.  Edwards,  2  Ves. 
sen.  243,  that  that  circumstance  makes  a  material  difference,  and  that 
"or"  ought  to  be  read  in  its  ordinary  sense.  Objections  have  been 
taken  to  the  opinion  of  Lord  Hardwicke,  and  it  has  been  said  that 
he  went  so  far  in  this  case  as  to  hold  that  "  and  "  ought  to  be  changed 
into  "  or  "  for  the  purpose  of  obtaining  a  result,  the  opposite  of  that 
for  which  the  converse  alterations  had  been  made  in  the  cases  above 
referred  to.  Jarman  on  Wills,  449.  Fearne,  606.  Malcolm  v.  3by^,  2 
Buss.  &  M.  447.  In  Brownsword  v.  Edwards  the  estate  was  devised 
to  trustees  tiU  John  Brownsword  should  attain  twenty-one,  and  if  he 
should  live  to  attain  twenty-one  or  have  issue,  then  to  John  Brown- 
sword and  the  heirs  of  his  body,  but  if  he  should  happen  to  die  before 
twenty-one,  and  without  issue,  then  over.  Lord  Hardwicke  says, 
"  There  is  no  necessity  to  alter  or  supply  words,  for  there  is  a  plain 
rational  construction  upon  the  words,  ^  il  the  said  John  shall  happen 
to  die  before  twenty-one,'  and  also, '  shall  happen  to  die  without  issue,' 
which  construction  makes  the  dying  without  issue  to  go  through  the 
whole,  and  answers  the  intent  of  the  testator."  It  appears,  therefore, 
to  have  been  a  mistake  to  attribute  that  alteration  in  the  words  of  the 
will  to  Lord  Hardwicke ;  what  was  said  by  his  lordship  seems  to  be 
perfectly  correct  With  respect  to  the  other  part  of  Lord  Hardwicke's 
judgment,  we  consider  it  an  authority  on  which  we  ought  to  act. 
The  disposition  of  courts  should  always  be  to  abide  by  the  words  of 
a  will,  and  to  read  them  in  their  ordinary  grammatical  sense.  If  we 
do  so  in  this  case,  and  make  no  alteration  whatever,  it  is  possible  we 
may  disappoint  what  we  may  conjecture  to  have  been  one  intention 
of  the  testator,  because  it  is  a  reasonable  intention  to  entertain,  that 
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is,  to  give  a  benefit  to  the  issue  if  their  parents  shotild  die  under 
twenty-five ;  but  we  are  sure  of  carrying  into  effect  a  manifest  aad 
declared  intention  of  the  testator,  to  give  the  remainder  over  to  Joseph 
on  the  determination  of  the  estate  tail ;  on  the  other  hand,  if  we 
change  "  or  "  into  **  and,"  for  the  purpose  of  effecting  the  conjectared 
intention  to  give  a  benefit  to  the  issue  on  the  death  of  their  parents 
respectively  under  twenty-five,  we  defeat  the  clear  and  manifest  inten* 
tion  to  give  the  remainder  to  Joseph  on  failure  of  the  issue  of  John 
and  Ann,  and  cause  an  intestacy  as  to  that  remainder,  a  circam- 
stance  which  ought  to  be  avoided.  We  think,  therefore,  that  we  sie 
more  likely  to  carry  into  effect  the  intention  of  the  testator,  by  not 
departing  from  the  words  of  the  will  and  that  sound  rule  of  conatme- 
tion.  If  the  first  limitation  had  been  to  John  and  his  heirs,  if  he 
should  die  under  twenty-five  or  without  issue,  then  to  Joseph^  we 
should  have  felt  ourselves  bound  by  the  numerous  authorities  on  thmt 
subject  to  hold  that  the  disjunctive  ^or"  must  be  construed  as  the 
conjunctive  <<  and."  But  as  none  of  the  authorities  apply  to  an  e^ate 
tail,  and  we  have  Lord  Hardwicke's  high  authority  for  (ustingiiislikig 
such  a  case,  we  are  of  opinion  we  ought  to  do  so,  and  abide  by  the 
ordinary  sense  of  the  words.  If,  in  this  case,  any  change  in  the  Iuh 
guage  should  be  made,  the  one  which  would  be  most  likely  to  effeei- 
uate  the  intent  of  the  testator  would  be  to  read  the  words  as  if  they 
had  been,  '^and  if  it  should  please  God  to  take  away  botii  John  mnd 
Ann  under  age,  or  ai  tmg  ^me,"  without  issue.  By  so  reading  them, 
tiie  issue  would  take  if  their  parents  died  under  twen^-i^  asd 
Joseph  succeed  on  the  determination  of  die  estate  taiL  But  if  tins 
cannot  be  done,  we  think  we  should  make  no  change  at  all;  and  by 
so  doing  are  much  more  likely  to  oonstme  the  will  according  to  the 
testator's  intent  than  by  altering  **  or  **  into  ^^and.** 

The  next  question  is,  What  becomes  of  the  remainder  after  the 
estate  tail  which  did  not  pass  to  Joseph  under  the  13th  clause  ?  Hie 
direction  that  all  that  is  left  shall  be  immediately  sold  would  inchide 
the  remainder.  All  that  is  left  comprises  the  residue ;  and  the  dire^' 
tion  to  sell  does  not  exclude  the  supposition  that  it  was  meant  to 
comprise  it,  though  a  reversion  on  an  estate  tail  of  little  value.  JBm 
d.  Jamen  v.  Avis^  4  Term  Rep.  606,  in  which  that  circumstance  was 
considered  as  a  ground  for  excepting  the  reversion,  must  be  consid- 
ered as  overruled,  by  Lord  Eldon,  in  Cku/rch  v.  Mimd^^  15  Ves.  403; 
and  Mostyn  v.  Champneys^  1  Sc  293 ;  s.  c  4  Liaw  J.  Rep.  (if.  s.)  C.  P. 
56.  We,  therefore,  shall  answer  the  questions  of  the  vice  chanceikir  as 
follows :  first,  that  the  devisees  of  John  Westerman  the  son  have  do 
estate;  secondly,  that  Joseph  Westerman  has  an  estate  in  fee  in 
remainder,  under  the  13th  clause ;  thirdly,  that  the  trustees  have  die 
power  of  sale  of  the  remainder  in  the  other  tenements  not  comprised 
in  the  13th  clause,  after  the  death  of  John. 

Certificate  accordhiglg. 
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Webb  v.  Hewlett.^ 

HiUry  Term,  January  11, 1851. 

Bankruptcy,  Costs  in  — 12  Sj- 13  Vict.  c.  106,  5.  85—  Cbsts  of 
Action  —  Taxation. 

A.  writ  of  summons  having  issned  against  the  defendant,  a  summons  in  bankraptcj  was  af- 
terwards taken  out  against  him,  returnable  on  the  17th,  on  which  day  an  order  was  made 
by  the  commissioner,  pursuant  to  the  12  &  13  Vict,  c  85,  that  the  costs  of  the  summons 
should  abide  the  event  of  the  action.  On  the  I M  of  Ooioher,  a  soaunons  was  taken  oat 
before  a  judge,  returnable  on  the  17th,  for  staying  proceedings  on  payment  of  the  debt 
and  costs,  and  an  order  for  that  purpose  was  made  on  the  18th.  One  bill  having  been 
taxed  in  bankruptcy,  and  the  other  in  this  court,  ^e  master  added  them  togtcher,  asd 
jadgmsAt  was  siguea  for  the  amoiuit  :-^ 

Btkl,  that  the  judgment  was  regular. 

This  was  a  rale  calling  upon  the  plaintiff  to  show  cause  why 
Judgmeiit  and  all  subeeqaent  proceedings  sboiald  not  be  set  aside  £c^ 
inegtilaEity. 

On  the  1st  of  October^  a  writ  of  snmmons  issued  against  the 
defendant  On  the  9th,  a  summons  in  bankraptcy  was  taken  out 
against  him,  retutnaUe  on  the  14th,  but  could  not  be  served.  Pro- 
poaab  of  settlement  were  then  made,  and  the  bankruptcy  summons 
was  renewed,  returnable  on  the  17th.  On  the  15th  of  October,  the 
defendant  took  out  a  summons  before  a  judge  to  stay  proceedings  in 
the  action,  on  payment  of  the  debt  and  costs ;  but  the  judge  not 
being  at  chambers,  no  order  for  that  purpose  was  made  until  the 
18th.  On  the  17th,  an  order  in  bankruptcy  was  made  by  Commis- 
i^oiier  Evans,  pursuant  to  the  12  &  13  Vict  c*  106,  s.  85,  that  the 
costs  of  the  summons  in  bankruptcy  should  abide  the  event  of  the 
suit  On  the  19th  of  October,  the  plaintifl'  attended  before  the 
master  and  required  him  to  tax  the  bill  of  costs  in  the  action,  and 
abo  the  costs  in  bankruptcy.  The  master  having  refused  to  tax  the 
latter  bill,  it  was  afterwards  taxed  in  bankraptcy;  whereupon,  the 
master  added  it  to  the  bill  of  costs  in  the  action,  and  judgment  was 
signed  for  the  amount 

Lush  showed  cause.  The  plaintiff  was  entitled  to  sign  judgment 
for  both  bills  of  costs.  The  question  turns  upon  the  construction  of 
the  85th  section  of  the  12  &  13  Vict  c.  106,  the  Bankrapt  Law  Con- 
solidation Act.  That  section  enacts,  '<  That  where  any  such  trader, 
against  whom  an  affidavit  of  debt  is  filed  by  any  creditor  as  afore- 
said, shall  be  summoned  to  appear  before  the  court  in  which  such 
affidavit  shall  be  filed,  every  such  creditor  or  trader  shall  have  such 
costs  as  the  court  in  its  discretion  shall  think  fit,  or  the  court  may 
direct  the  costs  of  either  party  of,  incident  to,  or  attendant  upon, 
such  affidavit  and  summons  to  abide  the  event  of  any  action  which 
shall  have  been  brought  or  shall  thereaft^  be  brought  for  the  recoverv 
of  such  demand  or  any  part  thereof^  and  in  such  case  such  costs  shall 
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be  costs  in  the  cause,  and  recovered  under  the  judgment  and  execu- 
tion in  such  action." 

[ParkCj  B.  You  have  signed  judgment  on  the  taxation  in  the  Court 
of  Bankruptcy,  and  your  argument  is,  that,  under  the  new  Bank- 
ruptcy Act,  that  taxation  becomes  the  act  of  this  court] 

Yes ;  it  was  not  necessary  for  the  plaintiff  to  obtain  either  an  order 
of  this  court  or  of  a  judge,  to  add  the  costs  in  bankruptcy  to  the 
costs  of  the  action. 

Hawkins,  in  support  of  the  rule.  The  judgment  was  irregular.  If 
the  judge  had  happened  to  attend  at  chambers  on  the  17th,  then 
costs  would  not  have  been  recoverable.  The  judge's  order  of  the 
18th  only  includes  the  costs  incurred  before  the  summons  was  taken 
out,  and  not  those  relating  to  the  bankruptcy  proceedings,  the  costs 
of  which  were  not  payable  until  after  the  return  of  the  bankruptcy 
summons  on  the  17th.  By  the  85th  section  of  the  act,  the  costs  are 
payable  only  when  there  is  a  termination  of  the  action,  which  was  not 
the  case  here,  as  the  order  of  Jervis,  C.  J.,  only  stayed  the  action 
conditionally  on  payment  of  the  debt  and  costs.  Besides,  the  costs 
cannot  be  mcluded  in  the  judgment  of  this  court,  unless  they  are 
included  in  the  master's  allocatur.  The  master  ought  to  have  been 
asked  to  adjourn  his  taxation,  to  enable  a  taxation  in  bankruptcy  to 
take  place ;  instead  of  which  he  made  his  allocatur,  which  cannot 
now  be  reviewed  without  a  judge's  summons  for  that  purpose. 

Pollock,  C.  B.  This  rule  must  be  discharged  with  costs.  The 
proceedings  were  quite  regular.  The  course  which  it  is  contended 
ought  to  have  been  pursued  would  have  been  an  idle  ceremony. 
The  act  of  Parliament  expressly  provides  for  the  present  case.  Here 
the  two  sums  were  added  together  by  the  master. 

Parke,  Aldbrson,  and  Martin,  BB.,  concurred. 

RiUe  discharged  with  casts. 


Young  &  others.  Assignees  of  BtObinson,  v.  Ck>oPBR.^ 
Hikuy  Vacation,  Febmaiy  14, 1851. 

Pleading  —  Trover  —  Justification  —  Not  Guilty  —  Conversion  in 
Fact  and  wrongful  Conversion. 

The  plea  of  not  guilty  in  trorer  puts  in  issue  not  merelj  the  conyenion  in  fiict,  hot  the 
wrongfal  conversion.  The  case  of  Standiffe  v.  Hardwick^  2Cr.  M.&B.I;  s.  c4  law  J. 
Rep.  (ir.  8.)  Exch.  161,  is  in  that  respect  overruled. 

To  trover  for  furniture  bj  the  assignees  of  a  bankrupt,  the  defendant  justified  the  acaaore  un- 
der a  judgment  and  execution  against  the  goods  cSf  the  bankrupt  before  his  bankruptcy :  ^ 

Held,  on  demurrer,  that  the  plea  was  bad,  as  amounting  to  not  guOtj. 
1  90  Law  J.  Rq».  (n.  s.)  Ezcfa.  196w 
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Troyeb  by  the  plaintifi&t  as  assignees  of  Robioson,  a  bankrupt,  for 
furniture,  &c. 

Flea-^  That  Robinson  being  indebted  to  the  defendant,  the  lattet 
recovered  judgment  and  issued  execution  against  him  before  his^ 
bankruptcy,  under  which  execution  the  sheriff  seized  and  sold  the 
furniture,  &c. ;  and  that  such  seizure  and  sale  were  the  conversion 
complained  of. 

Demurrer  on  the  grounds  that  the  plea  was  an  argumentative 
denial  of  the  causes  of  action,  and  amounted  to  the  general  issue ; 
that  it  amounted  to  a  denial  of  the  conversion ;  that  the  plea  was 
ambiguous ;  that  if  it  sufficiently  confessed  a  conversion,  it  did  not 
and  could  not  justify  it,  as  every  conversion  was  a  wrongful  act,  and 
could  not  be  justified ;  and  that  if  it  did  not  confess  a  wrongful  con- 
version, it  did  not  confess  the  cause  of  action. 

Hugh  BUlf  in  support  of  the  demurrer.  The  plea  is  bad.  It 
would  have  been  clearly  bad  before  the  new  rules.  The  law  is  thus 
stated  in  Bac  Abr.  "  Trover,"  F,  2 :  "  The  defendant  in  an  action  of 
trover  cannot  justify,  because  the  conversion  must  be  confessed  by  a 
plea  of  justific^on  ;  but  the  conversion  is  the  tortious  act,  therefore 
cannot  be  justified."  <^  In  trover,  the  defendant  can  plead  nothing 
but  not  gtdlty  or  a  release "  —  Com.  Dig.  <<  Action  upon  the  Case 
upon  Trover,"  G,  6.  Agcur  v.  lAsle^  Hob.  187 ;  Ascue  v.  Sanderson^ 
Qro.  Eliz.  433 ;  and  Haaifori  v.  JoneSy  1  Ld.  Raym.  393,  support  this 
view.  The  new  rules  oi  pleading,  IfiL  T.  4  WUl.  4,  do  not  alter  the 
law  in  this  respect  The  court  is  now  called  on  to  determine  whether 
the  rule  laid  down  in  Stancliffe  v.  Hardwickey  that  not  guilty  puts  in 
issue  a  conversion  in  fact,  and  not  merely  a  wrongful  conversion,  can 
be  supported.  It  is  submitted,  that  the  view  taken  in  that  case  was 
erroneous.  Undoubtedly,  that  rule  was  recognized  in  Vernon  v. 
Shiptony  2  Mee.  &  W.  9 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  Exch.  25,  and 
acted  upon  in  Weeding  v.  Aldrich,  9  Ad.  &  E.  861 ;  s.  c.  8  Law  J. 
Rep.  (n.  s.)  Q.  B.  119,  although  Littledale,  J.,  as  to  this  point,  does 
not  concur  in  the  judgment  of  the  rest  of  the  court 

\P(wrkey  B.  In  Tripp  v.  Armitage,  4  Mee.  &  W.  687 ;  s.  c  8  Law 
J.  Kep.  (n.  s.)  Exch.  107,  my  brother  Maule  when  at  the  bar  con- 
vinced us  that  we  were  wrong  in  our  decision  of  Sta/ncliffe  v.  Hard' 
wicke.] 

In  trover  there  could  not  be  a  good  plea  of  leave  and  license.  In 
Whitmore  v.  Greeney  13  Mee.  &  W.  107 ;  s.  o.  13  Law  J.  Rep.  (n.  s.) 
Exch.  311,  Parke,  B.,  says,  "  We  came  to  an  erroneous  conclusion  in 
the  case  of  StancHffe  v.  Hardwickey  ^that  the  new  rules  have  made 
any  difference  as  to  the  meaning  of  a  conversion."  The  same 
learned  judge  expresses  himself  in  similar  terms  in  Kynaston  v. 
Grouchy  14  Ibid.  266 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Exch.  324.  In 
Mayhew  v.  Herricky  18  Law  J.  Rep.  (n.  s.)  C.  P.  179,  Coltman, 
and  Williams,  JJ.,  were  of  opinion  that  SUmcliffe  v.  Harduncke  can- 
not be  supported. 

Cramptany  in  support  of  the  plea.    As  the  law  now  stands,  it  is 
VOL.  III.  46 

Digitized  by  VjOOQIC 


I 


542  COURT  OP  EXCHEQUER,  1860-51. 

Dodgsoa  V.  B«IL 

unsafe  in  many  cases  for  a  defendant  to  rely  on  the  plea  of  nai  gvill§ 
alone ;  and  it  is  expedient  that  there  should  be  one  onifonn  rule  on 
the  point  There  is  as  much  ground  for  pleading  the  present  plea  as 
there  is  for  pleading  a  justincation  to  an  action  on  the  ^eaae  fat 
diverting  a  watercourse ;  and  yet  such  a  plea  in  the  latter  case  is 
undoubtedly  good 

[Pcurke^  B.  In  an  action  on  the  case,  the  new  pleading  rules  show 
that  the  plea  of  not  guiUy  is  to  operate  as  a  denial  of  the  breach  of 
duty  or  wrongful  act  only ;  that  is,  in  the  casQ  of  the  diversion  of  a 
watercourse  it  denies  the  diversion  only.  Then,  with  respect  to  the 
action  of  trover,  the  meaning  of  the  rule  is  explained  afterwards  ;  for 
it  says,  that  in  an  action  for  converting  the  plaintifTs  goods,  noi 
guilty  puts  in  issue  ''  the  conversion  only,  and  not  the  plaintiff's  title 
to  the  ffoods."  The  question  then  is,  whether  that  is  a  conversion  in 
point  of  fact,  or  a  wrongful  conversion.  In  StancUffe  v.  Hardwickej  we 
thought  it  meant  a  conversion  in  fact,  but  ez  vi  termini  ^  conversion^ 
means  wrongful  conversion.] 

Pabke,  B.  I  think  the  plaintiff  are  entitled  to  judgment.  We 
must  abide  by  our  amended  view  of  the  law  with  reference  to  the 
case  of  StancUffe  v.  Hardwicke.  The  term  ^conversion"  means 
wrongful  conversion,  and,  therefore,  our  decision  in  that  case  as  to 
this  point  was  wrong.  The  general  clause  thaf  all  matters  in  con- 
fession and  avoidance  "  must  be  pleaded  specially,  applies  to  those 
subjects  only  that  can  properly  be  considered  matters  in  confession 
and  avoidance. 

Alderson,  Platt,  and  Martin,  BB.,  concurred. 

Judgment  for  the  pUdntiffs. 


m  TEE  EXCHEQUER  CHAMBER. 

DoDGSON,  public  OflGicer,  v.  Bell.^  * 
Midiaelmas  Term,  Noyember  80,  1850. 

Company  —  Liability  of  Husband  for  Wife's  Shares  —  Member  of  the 
Company  under  Stat.  7  Geo.  4,  c.  46. 


The  defendant's  wife,  before  marriAge,  was  possessed  of,  and  registered  as  the  owner  o^  ( 
shares  in  a  joint-stock  banking  compan7.  After  her  marriage,  her  maiden  name  remained 
on  the  list  of  shareholders;  and  she  then,  though  without  ner  husband's  knowMse,  re- 
ceived dividends  and  paid  calls  in  respect  of  these  shares.  The  defendant  never  did  any 
act  to  take  to  himself  the  benefit  of  the  shares,  or  to  have  them  transferred  into  his  own 
name,  or  to  sell  them ;  on  the  contrary,  he  refused  to  have  an j  thing  at  all  to  do  wiA  thea. 
The  company's  deed  of  settlement  provided,  that  the  husband  of  a  female  shareholder  shonU 
not  be  a  member  of  the  company  in  respect  of  the  shares  of  his  wife  vested  in  him  by  the 
■larriage ;  but  that  he  might  either  sell  Uiem,  or,  on  complying  mth  certain  provisioos  of 

1  do  Law  J.  Eep.  (n.  b.)  Exch.  137. 

'  Coram  Pattesojt,  CoLE&a>o£,  WiesTHAir,  Erle,  Talf^ued,  and  WoiUavb,  JJ. 
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the  detd,  hftTe  them  treasfured  into  his  own  nAme,  and  then  become  a  member  of  the 
company :  — 

JSWef,  that  on  a  judgment  reoorered  against  the  public  o£Scer  of  the  company,  a  set.  fa.  to 
levy  execution  under  stat  7  Geo.  4,  c  46,  s.  13,  can  only  issue  against  those  who  are  mem- 
bers of  the  company  according  to  the  provisions  of  the  deed  of  partnership ;  and  that  m 
the  defendant  had  not  compli^  with  thoee  provisions,  he  was  not  liable  to  a  set.  ^  as  a 
member  of  the  company  in  respect  of  his  interest  in  his  wife's  shares. 

Error  from  the  Court  of  Exchequer.  The  plaintiff,  as  one  of  the 
public  officers  of  the  Bank  of  Whitehaven,  having  recovered  judg- 
ment for  13,477^  in  an  action  of  assumpsit  against  Walter  Scott, 
one  of  the  public  officers  of  the  Newcastle  upon  Tyne  Joint-stock 
Banking  Company,  sued  out  a  set.  fa,^  against  the  defendgmt,  aver- 
ring the  defendant  to  be  a  member  of  the  last-mentioned  company, 
with  the  view  of  obtaining  execution  against  him.  The  defendant 
pleaded  "  that  he  was  not,  at  the  time  of  the  issuing  the  said  writ  of 
*ct./a.,  a  member  of  the  said  copartnership  called  the  Newcastle 
upon  Tyne  Joint-stock  Banking  Company,  in  manner  and  form  as  in 
the  said  writ  of  scufa.  and  dedaration  aUeged." 

The  issue  rabed  on  this  plea  was  tried,  before  Patteson,  J.,  at  New- 
castle upon  Tyne  on  the  30th  of  July,  1849.  The  following  facts 
were  taken  upon  admissions,  and  set  out  in  the  bill  of  exceptions 
tendered  to  the  ruling  of  the  learned  judge  :— 

The  defendant,  on  the  23d  of  September,  1843,  married  Mary 
Stephenson,  who,  in  A.  D.  1839,  had  become,  and  at  the  time  of 
her  marriage  continued  to  be,  a  shareholder  in  the  Newcastle  upon 
Tyne  Joint-stock  Banking  Company  in  respect  of  twenty  original 
shares,  which  were  allotted  to  her  by  the  directors  of  the  company 
on  her  application.  She  received  the  dividends  up  to  1846,  and  in 
respect  of  her  shares  paid  calls  before  her  marriage  and  one  call 
after  her  marriage.  She  never  executed  the  after-mentioned  deed, 
nor  any  deed  of  accession  thereto,  nor  was  ever  required  to  do  so. 
The  calls  were  paid  in  her  maiden  name,  and  her  maiden  name 
remained  on  the  list  of  shareholders.  The  name  of  the  defendant 
never  appeared  in  the  books  of  the  bank  or  on  the  list  of  share- 
holders. The  defendant  knew  that  his  wife  was  a  shareholder  in  the 
bank  when  he  married  her,  but  he  was  not  aware  of  her  paying  the 
calls  or  receiving  the  dividends. 

The  company's  deed  of  settlement  was  put  in  evidence.  It  was 
dated  the  24  of  July,  1836. 

By  a  preliminaiT  interpretation  clause  in  the  deed,  it  was  provided 
that  "the  expressions  'shareholders'  and  'members'  shall  respec- 
tively mean  the  owners  for  the  time  being  of  shares  in  the  capital  of 
the  said  company." 

By  clause  13  ^  the  shares  as  between  the  shareholders  were  to  be 
personal  estate,  but  they  were  not  to  survive. 

1  The  more  material  clauses  were  as  follows:  — 

27.  '^That  before  the  assignees  of  a  bankrapt  or  insolvent  shareholder,  or  the  ez- 
ecator,  administrator  or  legatee  of  a  deceased  shareholder,  or  the  husband  of  any  female 
shareholder,  shall  sell,  transfer,  or  assign  any  shares  vested  in  him  ia  any  such  capa- 
ei^,  or  shall  become  a  aitmber  of  the  conpany  in  respect  of  such  shares,  or  receive 


Digitized  by 


Google 


M4  COURT  OF  BXCHEQUBR,  1850-61. 

I>o4g«m  «.  BelL 

It  VTBLQ  further  proved  that  the  defendant  had  ncrer  done  any  of  ttc 
acts  required  by  the  29th  clause,  and  that  in  answer  to  an  apftticatkm 
to  him  by  the  solicitor  of  the  company  touching  a  call  upon  the 
shares  in  question,  he  replied  that  he  would  have  nothing  to  do  with 
it,  and  would  not  interfere  at  alL     Neither  the  defendant  nor  his  wife 

any  dividend  in  respect  of  the  oame,  he  •hall  leave  for  inspectioo,  at  the  banking-hoose 
of  the  company  in  Newcastle  upon  Tyne,  the  assignment,  probate,  or  the  letters  of 
administration  under  which,  or  the  certificate  of  the  marriage  with  the  person  in  wiiose 
right  he  shall  claim  to  be  entitled  to  soch  shares,  or  shaA  otherwise  jnove  his  title 
thereto  to  the  satisfaction  of  the  directors;*' 

28.  ^  That  the  husband  of  any  female  shareholder,  or  the  executor,  administrator, 
or  legatee,  of  anv  deceased  shareholder,  or  the  assignee  of  any  bankrupt  or  insolvent 
shareholder,  shall  not  be  a  member  of  the  company  m  respect  of  the  shares  vested  in 
him  in  any  of  the  capacities ;  but  such  assignee,  husband,  executor,  adnunistralor,  or 
legatee,  may  either  dispose  of  the  shares  so  vested  in  him,  or  at  his  option  becoooe  a 
member  of  the  company  in  respect  of  such  shares  on  complying  with  the  piovisioB 
next  hereinafter  expressed." 

29.  **  That  the  husband  of  anv  shareholder,  or  the  executor,  administrator,  or  lega- 
tee of  a  shareholder,  who  shall  be  desirotts  ojf  hecoadng  a  member  df  the  company 
in  respect  of  the  shares  which  may  so  become  vested  in  him,  shall  give  notice  is 
writing  at  the  banking-house  of  the  company  in  Newcastle  upon  Tyne,  o£  sudi  hii 
desire,  in  which  notice  shall  be  expressed  the  name  and  place  of  aboae  of  the  p^aoa 
giving  the  same,  and  the  name  of  the  shareholder  in  whose  ri^t  be  claims,  and  the 
number  of  shares  in  respect  whereof  he  is  desirons  of  becommg  a  member;  wfaere> 
npoB  and  apon  otherwise  complying  with  the  provision  of  the  d^  of  settlement,  be 
abali  be  admitted  a  member  of  the  company  in  respect  of  such  shares,  and  have  the 
same  transferred  into  his  own  name,  and  sludl  be  personally  charged  with  the  datiei 
and  liabilities  incident  to  the  ownership  thereof" 

dO»  ^  That  the  husband  or  the  executor,  administrator,  or  legatee  of  any  shareholder 
who  shall  not  so  elect  to  become  a  member  of  the  comnany,  and  also  the  aosinse  of 
every  bankrupt  or  insolvent  shareholder,  shall  be  entitled  to  receive  any  dividend  whi^ 
tAull  have  become  due  on  the  shares  so  vested  in  him  before  his  title  thereto  accmedi 
but  not  to  any  dividends  which  shall  become  due  on  the  same  shares  after  his  title  shall 
have  accrued,  but  till  some  person  shall  have  become  a  member  of  the  companv  io  re- 
spect of  the  same  shares,  such  dividends  shall  remain  suspended,  and  shall  not  be  paid 
till  the  transfer  of  the  shares,  in  respect  of  which  such  dividends  became  due  shall  be 
completed ;  and  the  new  holder  thereof  may  claim  the  same ;  and  every  transfer  shall 
carrv  with  it  the  profits  and  dividends  of  the  share  of  the  capital  and  of  the  guarantj 
fund  in  respect  of  the  shares  so  transferred  so  as  to  bar  the  right  and  interest  of  the 
par^  making  such  transfer  in  respect  of  such  transferred  sharM." 

31.  *^That  in  case  any  person  in  whom  any  shares  shall  by  original  subscriptkNVOi 
by  purchase,  bequest,  marriage,  representation  or  other  mode  of  acquisition  or  devo- 
lution become  vested,  and  who  shall  not  have  executed  the  deed  of  settlement,  shall, 
for  six  calendar  months  after  notice  in  writing  ?iven  to  him  for  that  purpose,  nedect  or 
iduae  to  execute  the  same,  the  directors  may  declare  the  shares  so  vested  in  me  pe^ 
8on  so  neglecting  or  refusing,  and  all  benefit  thereof,  to  be  forfeited  to  the  other  share- 
holders, and  the  same  shall  be  forfeited  accordingly." 

32.  *^  That  every  person  to  whom  shares  shall  be  transferred,  and  who  shall  not  then 
be  a  member  of  the  company  in  respect  of  any  other  shares,  and  every  person  who 
being  the  husband  oi  any  shareholder,  or  the  executor,  administrator  or  legatee  of  sajr 
shareholder,  shall,  by  notice  in  writing  as  aforesaid,  signify  his  desire  to  become  a 
member  of  the  company  in  respect  of  the  shares  vested  in  him  in  such  capacity,  and 
shall  not  at  the  time  of  the  said  shares  becoming  vested  in  him  be  a  member  of  the 
company  in  respect  of  any  other  shares,  shall,  as  to  all  duties,  obligations,  daiiBS  and 
demands  upon  or  against  him  in  respect  of  such  shares,  be  constdered  a  member  of 
the  company  from  Sie  time  of  the  same  shares  being  so  transferred  to  or  so  becoming 
vested  in  hmi,  but  as  to  all  profits  and  rights,  privifeges  and  benefits  to  arise  fitxn  the 
same  shares,  such  person  shall  not  be  considered  as  a  member  until  he  shall  have  ex- 
0t«t«d  the  deed  or  settlement  ot  some  deed  of  aceesskm  tfatretow" 
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ever  made  any  assignment  or  transfer  of  these  shares.     The  learned 
jadge  directed  the  jury  that  the  defendant  was  entitled  to  a  verdict, 
and  the  jury  accordingly  found  for  the  defendant 
The  case  was  argued  by 

ViUkank^  for  the.plaintifl  in  error.  This  case  is  brought  before  the 
court  with  a  view  of  having  the  decisions  in  Ness  v.  AngaSy  3  Exch. 
Rep.  805 ;  s.  c.  18  Law  J.  Kep.  (n.  s.)  Exch.  470,  and  Ness  v.  Arm- 
sl/rongj  4  Ibid.  21 ;  s.  c.  18  Law  J.  Rep.  (n.  s.)  Exch.  473,  recon- 
Mdered.  It  is  submitted  that  those  decisions  are  wrong,  that  the 
present  defendant  was  liable  as  a  member  of  the  company,  and  that 
he  became  a  member  of  the  company  on  his  marriage,  as  by  law  the 
right  to  his  wife's  shares  vested  in  him  at  that  time.  The  case  of 
Seward  v.  Oreaves^  10  Mee.  &  W.  711 ;  s.  c.  12  Law  J.  Rep.  (n.  s.) 
Exch.  109,  was  not  noticed  by  the  Court  of  Exchequer  in  the  above- 
mentioned  decisions.  The  question  turns  upon  the  effect  of  the  stat 
7  Greo.  4,  c.  46.  It  is  submitted  that  the  statute  imposes  a  liability 
on  those  who  would  be  members  of  the  partnership  at  common  law, 
and  not,  as  is  said  in  Ness  v.  Angas,  o»  those  only  who  are  members 
inter  se  strictly  according  to  the  provisions  of  the  deed  of  partnership. 
The  word  "member"  used  in  the  statute,  it  is  submitted,  means 
"  partner,"  according  to  the  common  law  sense  of  the  word.  Ghreat 
openings  for  fraud  would  be  made  if  the  word  "member"  in  the 
statute  were  to  be  construed  by  the  terms  of  the  particular  deed  of 
partnership.  The  deed  says  those  only  shall  be  members  whose 
names  are  on  the  register  of  shareholders.  Under  such  a  provision, 
a  party  of  rich  men  might  form  a  company,  and  putting  on  the  regis- 
ter only  the  name  of  some  persons  without  means,  might  them- 
selves reap  all  the  profits,  and  at  the  same  time  escape  from  all 
liability.  If  the  women  only  were  shareholders,  and  they  all  married, 
their  husbands  must  receive  all  the  benefits,  and,  according  to  this 
construction,  incur  no  risk.  In  this  case,  the  defendant  was  entitled 
to  all  the  profits  of  the  shares  jure  maritL  It  is  true  that  the  statute 
imposes  on  the  members  of  a  copartnership  different  liabilities  from 
those  of  the  common  law ;  but  that  is  according  to  an  equitable 
arrangement;  it  relieves  some  members  from  a  liability,  and  imposes 
it  on  others.  The  statute  should  be  construed  liberally  for  the  benefit 
of  creditors.  It  is  not  often  in  the  case  of  a  joint-stock  company 
that  the  question  as  to  the  liability  of  a  person  from  holding  himself 
out  as  a  partner  can  arise,  and  the  facts  do  not  raise  it  here.  But 
there  is  no  reason  why,  if  a  party  hold  himself  out  as  a  member  at 
the  time  of  making  the  contract  on  which  the  company  was  sued,  he 
should  not  be  made  liable  as  a  member ;  though  probably  the  statute 
would  not  affect  him  if  he  only  held  himself  out  as  a  member  at  the 
time  of  judgment  recovered  or  at  the  time  of  execution.  The  deed 
here  does  not  say  that  the  defendant  is  not  a  member,  nor  is  there 
any  clause  that  prevents  the  transfer  to  him  by  operation  of  law  on 
his  marriage.  On  the  contrary,  it  treats  the  shares  as  his,  sects,  27, 
28,  29,  and  30.  It  admits  that  they  vest  in  him.  It  gives  him  a 
power  of  being  put  upon  the  register  of  shareholders,  or  if  h%  does 
46» 
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not  choose  to  be  placed  on  the  register,  of  transferring  the  shares. 
The  profits  only  are  suspended  nntU  the  one  course  or  the  other  be 
adopted. 

[Erle^  J.  Marriage,  death,  or  bankraptcy  generally  dissolre  part- 
nership. Do  you  say  that  by  marriage,  death,  or  bankruptcy  of  a 
shareholder,  the  husband,  executor,  or  assignee  respectively  will 
b^ome  a  partner  against  his  will  ?| 

It  is  submitted  that  he  will.  An  execniot  might  plecul  thai  tiie 
shares  are  worthless,  and  that  he  has  no  assets.  A  husband  might 
assign  his  shares  over,  and  so  rid  himself  of  all  liability.  There  are 
various  cases  under  the  Winding-up  Act  which  show  that  a  husband 
is  so  interested  in  his  wife's  shares  in  a  joint-stock  ba!nking  company 
that  he  must  be  considered  as  a  member  of  it,  and  as  such,  in  ease 
the  company  fail,  be  subjected  to  have  his  name  inserted  in  the  list 
of  contributories  to  satisfy  the  liabilities  of  the  company.  Ex  park 
Klukt,  19  Law  J.  Rep.  (n.  s.)  Chanc.  385.  Burlinsoris  Ca$e,  18  Ibid 
250.  ScuUer^s  Case,  Ibid.  251.  In  like  manner  an  executor  has  been 
made  a  contributory.    Ex  parte  OoutkwaUey  19  IWd.  393. 

Knowles  and  Hugh  BxU^  for  the  defendant  in  ewor,  were  not 
called  upon. 

Patteson,  J.,  delivered  the  judgment  of  the  court  In  this  case 
judgment  has  been  recovered  for  a  large  sum  against  the  paUic 
officer  of  the  Newcastle  upon  Tyne  Joint-stock  Banking  Company, 
and  upon  that  judgment  a  sci.  fa.  has  been  sued  out  to  fix  the 
defendant  as  a  member  of  the  company  for  the  time  being,  undo  the 
provisions  of  the  stat  6  Gteo.  4,  c.  46,  s.  13.  At  the  trial,  the  fads  (A 
the  case  were  all  taken  upon  admissions  wiiich  were  made  for  the 
purpose  of  raising  the  question,  and  of  reviewing  the  decisions  of  tiie 
Court  of  Exchequer  in  the  cases  of  Ness  v.  Anga^  and  Ness  v.  Jm- 
strong,  upon  which  decisions  at  the  time  I  was  requested  to  act  The 
facts  proved  were,  that  the  defendant's  wife  was  a  member  of  the 
company  originally,  but  it  seems  that  she  never  executed  anv  deed 
Probably  that  is  not  very  material.  It  is  stated  that  the  defendant 
when  he  married  her  was  aware  that  she  had  some  shares,  but  he 
never  took  any  step  to  have  them  transferred  into  his  own  name;  and 
they  always  remamed  in  his  wife*s  maiden  name.  She  paid  caBs 
and  received  dividends  after  her  marriage  in  her  maiden  name.  It  is 
found,  that  the  defendant  was  not  aware  of  that  It  is  further  foand 
that,  on  an  application  for  a  call  being  made  to  him,  be  said  that  he 
would  have  nothing  to  do  with  it  He  therefore  hfts  done  no  act  by 
which  he  has  taken  to  himself  the  benefit  of  these  shares.  So  far, 
indeed,  the  case  differs  considembly  from  the  case  of  Ness  v.  Ang^ 
for  in  that  case  the  shares  were  bought  after  lite  maniage,  and  the 
husband  had  received  the  dividends  repeatedly.  The  question  is, 
whether  the  defendant  was  shown  to  be  a  member  of  the  oompany 
fOT  the  time  being.  It  is  said  that  the  shares  would  vest  in  the  bii»- 
band  by  the  marital  right,  that  on  tiie  maniage,  by  the  eommoii  law 
be  would  become  a  shaieholder,  and  that  there  is  iM4hiDg  in  tbe  (fc^d 
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to  prevent  the  shares  vesting.     It  may  be  perfectly  true  that  the 
shares  would  at  common  law  vest  in  the  hasband ;  but  that  vesting 
mast  always  be  subject  to  the  provisions  of  the  deed  by  which  the 
original  pfirtnership  was  constituted,  so  far  as  they  are  consistent 
with    the  law  of  the  land.     It  is  said,  in  sect   12  of  the  deed, 
that  the  persons  in  whose  names  the  shares  shall  stand  shall  be 
deemed  the  owners.     The  person  in  whose  name  these  shares  stood 
was  the  wife.     Perhaps,  however,  that  circumstance  would  not  be  at 
all  conclusive.     But  sects.  27  to  32  inclusive  of  the  deed  go  on  to 
show  \^hat  is  to  be  done  in  case  of  any  transfer  by  operation  of  law. 
K  any  words  can  be  clear  the  words  are  dear  here,  that  the  m«re 
vesting  by  operation  of  law  shall  not  make  the  person  in  whom  they 
are  so  vested  a  member  of  the  company  until  he  has  done  certain 
things.     The  word  "  vested,"  used  in  the  deed,  is  pressed  upon  us  in 
order  to  found  an  argument  that  the  deed  itself  acknowledged  that 
the  right  to  the  shares  vested  at  common  law  in  the  husband.     It 
recognizes  his  right,  indeed,  but  says  that  he  must  do  certain  acts  to 
complete  that  right  before  he  can  become  a  member.     An  option  is 
given  to  him  either  to  sell  the  shares  or  to  become  a  member.     Sect. 
28  says,  the  husband  of  any  female  shareholder  shall  not  be  a  member 
of  the  company  in  respect  of  the  shares  vested  in  him,  but  that  he 
may  either  become  a  member  or  may  sell  the  shares.     If  these  words 
have  any  meaning  at  all,  they  show  that  so  far  as  regards  the  mem- 
bers of  the  company  inter  se,  the  husband  does  not  become  a  member 
unless  he  takes  some  further  steps.   Then  sect  29  shows  what  the  steps 
are  which  he  is  to  take  when  he  desires  to  become  a  member.     He  is 
to  give  notice  of  his  desire  and  to  comply  with  the  provisions  of  the 
de^  and  thereupon  he  will  be  admitted  a  member  and  have  the 
shares  transfened  to  him,  and  then  he  is  to  be  liable  to  be  personally 
charged  with  debts  and  liabilities  incident  to  the  ownership  thereof. 
K  he  does  not  elect  to  become  a  member,  the  dividends,  bv  sect  30, 
are  to  be  suspended  till  some  person  becomes  a  member  of  the  com* 
pany  in  respect  of  the  shares.     Then  comes  a  provision,  sect  31,  that 
if  any  party  in  whom  any  share  shall  have  been  vested  shall  for  six 
months  neglect  or  refuse  to  execute  the  deed  of  settlement,  the 
duectors  may  declare  the  shares  to  be  forfeited.     Can  any  provisions 
be  more  distinct  than  these,  so  far  as  the  company  are  concerned? 
They  distinctly  provide  that  where  a  man  marries  a  woman  that  is  a 
shareholder,  he  shall  not  be  entitled  to  anv  profits  at  all  until  he 
comes  in  and  executes  the  deed,  and  that  if  he  do  not  choose  to  do 
80,  or  transfer  them  to  any  one  else,  the  shares  may  be  forfeited. 
It  is  dear,  therefore,  that  the  defendant  never  having  done  any 
act,  or  expressed  any  wish  to  become  a  member,  is  not  a  member 
of  such  company,  so  far  as  the  company  is  concerned.     Then,  is 
he  a  member  as  regards  other  persons  ?     There  are  no  facts  here  to 
laise  the  question,  whether  the  stat  6  Geo.  4,  c.  46,  appUes  to  a 
person  who  has  held  himself  out  as  a  member  of  the  company.     In 
the  case  of  Ness  v.  Angas^  Bolfe,  B.,  explained  how  a  man  who  has 
held  himself  out  as  a  partner  is  made  liable ;  that  the  holding  hnnself 
oat  does  not  make  him  a  partner^  but  that  as  to  the  person  to  whom 
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he  has  held  himself  out  as  a  partner,  be  is  prevented  from  taming 
round  and  saying  that  he  is  not  a  partner.  We  are  all  of  opinion 
that  under  this  act  of  Parliament  the  creditor  must  show  that  the 
person  whom  he  seeks  to  make  liable  is  actually  a  member  of  the 
company,  and  that  he  is  not  a  member  of  the  company,  and  conse- 
quently not  liable  under  the  set,  fa,^  until  he  has  complied  with  die 
terms  of  the  deed  of  partnership.  The  decisions  in  the  CJourt  of 
Chancery  under  the  Winding-up  Act,  which  have  been  referred  to, 
have  not  much  bearing  on  the  present  case.  In  one  or  two  of  them 
it  appears  that  the  wife  had  covenanted  to  do  certain  things,  and  it 
was  said  that  the  husband  was  liable  for  the  wife's  covenant  We 
are  all  of  opinion  that  as  the  facts  of  this  case  show  that  the  defend- 
ant never  was  a  member  of  this  company  at  all,  the  verdict  was 
right,  and  that  the  judgment  must  be  affirmed. 

Judgment  c^rmed. 


Story  v.  Finnis  &  another.' 

Hilarj  Term,  Jaaiuury  29, 1S51. 

Payment  of  Money  into  Court — Effect  of  wi  tort 

Payment  into  conrt  in  Vori  'has  the  same  effect  as  payment  into  conrt  in  actions  of  tndl!^ 
%atu»  oMtmmf^y  namely,  that  of  admitting  a  cause  of  action,  with  damages,  amoaatiog  to 
the  sum  paid  into  conrt 

Case.  The  first  count,  which  was  for  pound  breach,  stated  that 
one  Jones  was  tenant  to  the  plaintiff  of  certain  premises,  that  rent 
to  the  amount  of  58/.  was  in  arrear',  that  the  plaintiff  took  certain 
goods  upon  the  premises  as  a  distress  and  impounded  the  same,  and 
that  the  defendants  broke  the  pound  and  rescued  the  goods.  The 
second  count,  which  was  for  a  rescue,  stated  that  whUst  the  plaintifij 
who  had  seized  the  said  goods  as  a  distress,  was  removing  them  for 
the  purpose  of  sale,  the  defendants  rescued  them. 

Plea,  payment  of  21/.  into  coi^'t,  as  treble  damages,  and  that  the 
plaintiff  had  not  sustained  more  damages  than  IL 

Beplication,  that  the  plaintiff  had  sustained  greater  damage  than  11 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  after  Hilary  term, 
1850,  the  facts  appear  to  be  these :  A  person  named  Towne  was  the 
tenant  to  the  plaintiff  of  a  sugar-baker's  factory,  in  Bethnal  Green, 
of  which  one  Challoner  was  the  ground  landlord.  The  rent  being  in 
arrecu',  the  plaintiff  distrained  upon  Towne,  on  the  1st  of  Mav ;  and 
on  the  4th  of  May,  the  ground  landlord,  Challoner,  distrained  upon 
the  same  premises  in  respect  of  rent  due  to  him  from  the  plaintiff. 
On  the  7th  of  May,  the  officers  of  the  defendants,  who  were  the  sher- 
iffs of  London,  seized  the  goods  in  question  under  a  ^i.  /a.  against 
the  goods  of  the  plaintifil     Much  contradictory  evidence  was  given 

1  20  Uw  J.  Rep.  (r.  s.)  Ezch.  144. 
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as  to  what  took  place  during  the  time  that  the  several  bailif6  were  in 
possesion  of  the  premises,  and  as  to  the  share  that  Willis  the  sherifPs 
officer  took  in  the  transaction.  It  appeared,  however,  that  the  sheriff's 
officer  refused  to  allow  the  goods  to  be  taken  away  from  the  premises, 
and  had  ordered  them  to  be  brought  back  to  their  proper  place.  The 
goods  were  accordingly  brought  back,  and  were  ultimately  applied  in 
satisfaction  of  the  claim  of  the  ground  landlord.  The  jury,  under 
the  above  circumstances,  found  a  verdict  for  the  defendants. 
A  rule  for  a  new  trial  was  afterwards  obtained,  against  which 

Bramwell  and  Burckell  showed  cause  January  13.  It  will  be  con- 
tended, on  the  other  side,  that  payment  of  21/.  into  court  admits  that 
the  defendants  were  guilty  of  a  rescue,  and  therefore  that  the  plaintiff 
is  entitled  to  at  least  nominal  damages  on  the  second  count  But 
that  is  not  so.  Payment  into  court  in  the  present  action  resembles 
payment  into  court  on  the  indebUattts  counts.  The  defendants  admit 
that  a  rescue  has  taken  place,  but  not  the  particular  one  cbai^d  in 
the  declaration.  That  rescue  is  to  be  proved  and  identified  by  the 
plaintiff  They  then  contended  that  the  pound  broken  was  the  pound 
oi  Challoner,  the  ground  landlord,  and  not  of  the  plaintiff,  and  that 
the  sheriff  were  not  concerned  in  the  breaking  or  the  rescuing,  citing 
Eairl  Spencer  v.  Swannelly  3  Mee.  &  W.  154 ;  s.  c.  7  Law  J.  Bep. 
(n.  8.)  Exch.  73. 

Watstm  and  d  LewiSj  in  support  of  the  rule.  Payment  into  court 
amounts  to  an  admission  of  the  particular  rescue  stated  in  tiie 
declaration. 

\Ald^rson,  B.  There  is  no  admission  of  any  particular  rescue.  It 
is  like  the  case  of  indebitatus  assvmpsUy  in  which  by  payment  into 
court  you  merely  admit  something  to  be  due.  ^ 

PoUock^  C.  B.  There  is  a  difference  between  a  special  contract  and 
a  case  of  tort.  By  payment  into  court  in  the  former  case,  the  con* 
tract  is  admitted,  feut  although  by  payment  of  monev  into  court 
in  cases  of  tort  you  admit  some  injury,  yet  you  do  not  admit  the  spe* 
cific  injury  complained  of;  that  must  be  proved  by  evidence. 

Parkej  B.  A  judgment  by  default  admits  that  the  plaintiff  is 
entitled  to  recover  nominal  damages  only.  This  is  like  a  case  of 
judgment  by  default,  with  a  challenge  to  the  plaintiff  to  prove  that 
dama^  to  a  greater  extent  than  7L  has  been  incurred.  But  here 
the  pkintiff  has  not  proved  he  has  sustained  more  than  nominal 
damages.] 

Lhn/cL  V.  WaUeeyj  9  Car.  &  P.  771, is  inpoint 

[PoUockj  C.  B.  The  case  of  Cook  v.  Ehrtlej  8  Ibid.  568,  is  appli- 
cable to  this  case.  That  was  trover  for  various  articles,  and  money 
was  paid  into  court  It  was  held,  that  the  plaintiff  was  bound  to 
show  what  articles  the  defendant  had  converted,  and  that  the  decla- 
ration in  trover  being  general,  the  defendant  by  his  plea  did  not  admit 
any  thing  beyond  the  amount  of  his  payment  into  court] 

They  cited  ^eck  v.  Phillips^  5  Mee  &  W.  279 ;  s.  c.  8  Law  J.  Rep. 
(m.  8.)  Exch.  249,  and  Wr^ht  v.  Goddard^  8  Ad.  &  E.  144 ;  s.  c.  7  Law 
J.  Eep.  (n.  s.)  Q.  B.174.  Our.  adv.  vulL    , 
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Pollock,  C.  B.,  now  said :  In  this  case  we  are  all  of  opinion  tint 
the  rule  ought  to  be  discharged.  The  point  chiefly  made  on  the  ai|[n- 
ment  was,  that  the  payment  of  money  into  court  was  an  admission 
of  the  plain tifl^s  right  of  action ;  that  it  conclusively  admitted  tlie 
pound  breach  and  rescue  by  the  defendants  or  their  officers ;  and  that, 
therefore,  it  was  a  mere  question  at  the  trial,  before  me,  what  was  the 
amount  of  damage.  We  are  all  clearly  of  opinion  that  the  payment 
of  money  into  court  in  the  case  of  a  wrong  is  similar  to  the  payment 
of  money  into  court  in  the  case  of  a  special  contract  It  has  long 
ago  been  settled  over  and  over  again,  that  the  payment  of  money 
into  court  on  a  general  indebiiatus  assumpnt  really  admits  notbiog 
but  that  there  is  a  cause  of  action  with  damage  amounting  to  that 
which  was  paid  into  court,  and  we  think  the  same  principle  applies 
to  the  case  of  a  wrong.  This  opinion  was,  during  the  course  ol  the 
argument,  thrown  out  by  almost  every  member  o(  tbe  court;  and 
we  are  all  of  opinion  that  is  the  true  result  of  the  pajrment  of  monej 
into  court  in  an  action  for  a  wrong.  Bat  it  was  suggested  and  eoa- 
tended  further,  (although  the  principal  ground  of  argument  was, 
undoubtedly,  that  which  we  have  just  stated  and  disposed  oQ  that 
thore  was  evidence  to  go  to  the  jury  that  Willis,  tbe  c^Soer  of  the 
sherifi^  had  been  guilty  of  pound  bieach  or  rescue,  the  result  of  which 
would  be  a  damage  greater  than  that  paid  into  court ;  and  it  was 
contended  that  the  fault  was  that  of  the  sheriff.  Now,  without  at  aB 
entering  into  the  question  of  whether  tbe  sheriff  would  be  liable,  (as 
to  which  there  is  a  very  strong  opinion,  I  believe,  in  the  majcmty  of 
the  court,  that  he  would  be  liable  even  in  this  case,)  on  looUng  oier 
the  notes  we  are  all  of  opinion  there  is  no  evidence  that  would  have 
justified  a  verdict  against  the  sheiifi^  on  the  ground  iJiat  Willis  bad 
been  guilty  of  either  a  rescue  or  a  pound  breach ;  for,  in  reality,  the 
only  evidence  given  on  the  part  of  tiie  plaintiff  was,  that  Willis  bad 
not  allowed  the  goods  to  go,  but  he  had  ordered  them  back ;  and 
the  evidence  on  the  part  of  the  defendant  was,  that  they  had  not 
removed  them  at  all,  that  the  goods  had  remained.  We  are,  therefore, 
of  opinion  that  this  rule  must  be  discharged. 

BmU  discharged. 


COLLEDOE   V.    HaRTY.^ 
HOuy  Tenn,  Jannarj  SI,  1851. 

lnswwu:e  —  Sea  PoUcff — Warranty — Exception, 

A  marine  policy  was  made  siibiect  to  oertain  mlea,  one  of  which  was  tiiat  ships  were  aotd 
sail  finom  any  of  the  ports  following,  between  the  times  *et  opposite  thereto,  that  !>  ^  '^ 
from  any  port  on  the  east  coast  of  Great  Britain  between  the  5th  of  October  aiid  the  5a 
of  April  to  any  port  in  the  belts  between  the  SOth  of  December  and  the  15th  of  Febrasry. 
The  plaintiff's  ressel  sailed,  on  the  Sth  of  Febniary,  for  F.,  a  port  m  the  Belts,  sad  vst 
lost:— 

)  90  Uw  J.  Rep.  (n.  s.)  Ezcb.  14& 
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JEUdy  in  Ml  aetion  bj  the  asiiired  agaioBt  the  insurer,  that  the  rale  amoanted  to  a  warranty, 
and  not  to  an  exception,  and  that  the  phiintiff  was  not  entitled  to  recover  in  respect  of 
the  loss:  — 

Held^  also,  that  the  word  "  to,"  as  used  in  this  rale,  meant "  towards." 

Assumpsit  on  a  club  policy  of  insurance,  by  the  assured  against 
the  insure,  to  recover  certain  sums  in  respect  of  the  loss  of  the  ship 
Benoni.  The  declaration  stated  the  policy  to  be  made  subject  to 
certain  rules,  and  that  by  one  of  those  rules  ships  were  not  to  sail  to 
and  from  any  of  the  ports  or  places  following  between  the  times  set 
opposite  thereto,  that  is  to  say,  to  any  port  or  place  in  the  Baltic  be- 
yond Copenhagen,  and  below  the  goifiB  before  named,  or  any  port  or 
place  in  the  ]£slts,  between  the  30th  of  December  and  the  15th  of 
February.  The  declaration  then  alleged  that  the  ship  was  lost  by 
perils  of  the  sea,  and  that  she  did  not  sail  to  any  port  or  place  in  the 
Baltic  beyond  Copenhagen  and  below  the  gulfs,  or  any  port  or  place 
in  the  Belts,  between  the  20th  of  December  and  the  15th  of  February 
afwesaid.    Breach,  non-payment  of  the  sums  demanded. 

Seventh  plea,  that  aftar  making  the  policy  and  after  the  said  rules 
had  been  subjoined,  and  during  the  continuance  of  the  policy  and  of 
the  insurance,  and  whilst  the  same  endured,  the  ship  sailed  from 
Newcastle  upon  Tyne  to  a  port  in  the  Belts  called  Flensburg,  between 
the  20th  of  December  and  the  15th  of  February.  The  eighth  plea 
was  similar  in  its  terms,  and  stated  that  the  ship  sailed  to  a  port  in 
the  Baltic,  beyond  Copenhagen  and  below  the  ffulfs  aforesaid,  called 
flensburg,  between  the  20th  of  December  and  uie  15th  of  Felnmary. 
Issues  were  joined  on  these  pleas. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  sittings,  after 
Trinity  term  last,  the  following  facts  appeared:  The  plaintiff  had 
effected  an  insurance  on  his  vessel,  the  benoni,  with  an  association 
called  ^  The  Monkwearmouth  Sea  Insurance  Association,"  of  which 
the  defendant  was  a  member,  and  the  action  was  brought  by  the 

Elaintiff  to  recover  from  the  defendant  certain  sums  in  respect  of  the 
)S8  of  the  plaintifTs  ship,  which  had  been  lost  by  the  perils  of  the 
sea.  The  policy  was  made  subject  to  certain  rules.  The  9th  rule 
was  in  these  terms :  "  Ships  not  to  sail  to  and  from  any  of  the  ports 
or  places  following,  between  the  times  set  opposite  thereto,  that  is  to 
sajr."  Various  places  were  then  enumerated,  from  which  within  cer- 
tam  specified  times  no  voya^s  were  to  be  made.  The  rule  then 
proceeded  in  these  terms :  "  From  any  port  on  the  east  coast  of  Great 
Britain  between  the  5th  of  October  and  the  5th  of  April  to  any  port 
or  place  in  the  Baltic,  beyond  Copenhagen  and  below  the  gulfs  before 
named,  (Bothnia,  Finland,  and  Livonia,)  or  any  port  or  place  in  the 
Belts,  between  the  20th  of  December  and  the  loth  of  February."  On 
the  8th  of  February,  1849,  the  plaintiff  sailed  from  Newcastle  upon 
Tyne  for  Flensburg,  in  the  Belts,  which  is  a  port  in  the  Baltic,  be- 
yond Copenhagen,  and  in  the  Belts.  The  ship  was  lost  in  the 
loaltic  ^      I 

Under  these  circumstances,  the  learned  chief  baron  was  of  opinion 
that  the  plaintiff  had  been  guilty  of  a  breach  of  warranty  contained 
in  the  rules,  and  that  the  defendant  was  entitied  to  a  verdict  on  the 
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seventh  and  eighth  pleaa ;  bat  be  gave  the  plaintiff  leare  to  move  to 
enter  a  verdict  Tor  him  on  those  pleas,  if  the  court  should  think  Aat 
the  sailing  by  the  plaintiff  on  the  8th  of  Febmaiy  did  not  amount  to 
an  avoidance  of  the  policy. 

A  rule  having  been  obtained  accordinglyi  or  for  judgment  mm  oth 
stante  veredicto^  — 

WiUsofij  WtUeSj  and  D.  Seymour  showed  cause*  The  defendant  is 
entitled  to  retain  the  verdict  The  9th  rule  amounts  to  a  warranty, 
for  it  contains  a  prohibition  to  ships  to  sail  within  certain  specified 
periods.  No  express  words  are  necessary  to  constitute  a  \)earranty. 
Arnould  on  Insurance,  578.  The  object  of  the  rule  was,  that  the 
ship  in  question  should  not  be  exposed  to  the  dangers  attendant  upon 
the  sailing  within  the  prohibited  periods.  The  meaning  of  the  9th 
rule  is,  not  that  the  vessel  is  not  to  arrive  at  a  port  within  the  period 
in  question,  but  that  she  is  not  to  set  sail  on  her  voyage  within  that 
time.  The  important  point  is  the  time  of  starting,  not  the  time  df 
arrivinfi^. 

[PoUocky  C.  B.     The  rule  must  refer  to  the  departing /rom  a  plaoe.] 

"  To "  means  "  towards."     The  ship  is  not  to  be  on  her  voyage 

before  the  15th  of  Felmiary.     They  cited  PUtegrew  v.  Pringle^,  3  B. 

&  Ad.  514.     Graham  v.  Barras,  5  fcid.  1011 ;  s.  c.  3  Nev.  &  WL  125. 

Moir  V,  The  Royal  Exchange  Assurance  Company^  6  Taunt  24L 

Unlhanky  in  support  of  the  rule.  The  9th  rule  is  an  exception,  and 
not  a  warranty.  The  word  "to"  means  arriving  at  a  particular  place, 
as  the  word  "  from "  means  leaving  a  particular  port  The  object 
was  to  prevent  the  ship  from  being  in  the  Cattegat  or  Baltic  at  a 
dangerous  season  of  the  year.  If  the  argument  of  the  defendant  were 
to  prevail,  the  objects  proposed  by  this  rule  would  in  many  cases  be 
defeated.  A  vessel  might,  for  instance,  start  from  a  western  pcNPt  of 
Great  Britain  just  before  the  20th  of  December,  and  thus  get  into  the 
midsts  of  the  dangerous  and  (Nrohibited  period.  Secondly,  this  is  the 
case  of  an  exception,  and  not  of  a  warranty ;  and  as  the  plea  does 
not  state  that  the  vessel  was  lost  during  the  prohibited  voyage,  the 
plaintiff  is  entitled  to  judgment  jfon  obsimte  veredicto. 

Pollock,  C.  B.  I  think  this  rule  must  be  discharged.  The  ques- 
tion is,  whether  the  plaintiff's  vessel  was  entitled  to  sail  from  the  east 
coast  of  Great  Britain  to  Flensburg,  beyond  Copenhagen,  between 
the  20th  of  December  and  the  15th  of  February,  and  yet  be  entitled 
to  the  benefit  of  the  policy.  That  turns  upon  the  meaning  of  the 
word  "  to  "  in  the  rules ;  whether  it  means  that  the  vessel  is  not  to 
arrive  at  her  place  of  destination  within  the  limited  period,  or  whether 
it  means  that  she  is  not  to  set  sail  within  that  period.  On  the  part 
of  the  plaintifi^  it  is  argued,  that  it  cannot  bear  the  former  of  these 
significations,  because  such  a  construction  would  involve  many 
anomalies ;  and  without  doubt  it  is  difficult  to  construe  the  rule  in  a 
manner  that  is  quite  satisfactory.  But,  on  looking  at  the  entire  rule, 
I  think  we  ought  to  construe  "  to  "  as  meaning  "  towards."    That  is 
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the  sense  in  which  the  word  is  used  in  a  policy  of  assurance  and  in  a 
bill  of  lading,  and  the  fact  of  that  construction  leading  us  to  many 
anomalies  ought  not  to  make  us  put  a  different  interpretation  upon 
the  word.  The  argument  of  the  plaintiff's  counsel  leads  to  this  con- 
clusion, that  until  the  end  of  the  voyage  it  would  be  uncertain  whether 
the  ship  was  protected  or  not  Such  being  our  construction,  it  is 
plain  that  the  assured  cannot  recover.  The  other  part  of  the  rule  as 
to  judgment  non  obstante  veredicto  depends  upon  whether  the  stipu- 
lation in  question  is  a  warranty  or  an  exception.  The  question, 
however,  is  not  very  material,  for  if  it  be  an  exception,  an  application 
might  be  made  to  the  court  to  put  the  proceedings  in  such  a  shape 
as  to  give  the  defendant  the  defence  he  intended  to  set  up.  I  think, 
however,  that  this  was  the  case  of  a  warranty,  and  not  an  exception. 

Parke,  B.  I  am  of  the  same  opinion.  The  first  point  turns  upon 
the  meaning  of  the  words  "  from  and  to,"  or,  rather,  upon  the  mean- 
ing of  the  word  "to."  The  word  in  its  natural  meaning  signifies 
"  towards ; "  and  much  absurdity  would  result  in  construing  it  to  sig- 
nify "  at"  The  9th  rule  states  that  the  vessels  are  not  to  start  from 
any  port  on  the  east  coast  of  Great  Britain  between  the  5th  of  Oc- 
tober and  the  5th  of  April,  to  any  place  below  the  Gulfs  of  Bothnia, 
Finland,  and  Livonia,  between  the  20th  of  December  and  the  15th  of 
February.  Now  if,  according  to  the  plaintifTs  construction  of  the 
role,  the  vessel  is  not  to  arrive  at  those  places  within  a  limited  time, 
why  make  any  distinction  as  to  the  ports  from  which  the  vessel  is  to 
start?  There  is  certainly  some  obscurity  in  the  provisions  contained 
in  the  rules;  but  I  think  we  have  put  the  proper  construction  upon 
them,  and  that  the  ship  is  not  protected  by  the  policy.  The  next 
point  is,  whether  this  is  the  case  of  an  exception,  or  a  warranty ;  and 
if  it  be  an  exception,  is  the  plea  bad  in  omitting  to  aver  that  the  ship 
was  lost  during  a  prohibited  voyage  ?  I  think  it  must  be  construed 
as  a  warranty,  and  not  as  an  exception.  The  rules  contain  certain 
cases  of  exceptions.  The  8th  rule,  which  relates  to  beaching  risk,  the 
rale  which  relates  to  boats  being  over  the  stern  of  the  vessel,  and  the 
28th  rule,  present  instances  of  exceptions.  The  9th  rule  is  a  warranty 
and  not  an  exception,  for  no  definite  time  is  mentioned  within  which 
the  vessel  can  be  upon  the  policy  again. 

Alderson,  B.  The  meaning  of  the  words  "  to  and  from  "  is  quite 
clear.  The  vessel  is  not  to  saU  towards  a  particular  place  during  a 
certain  period.  Many  absurdities  would  follow  if  we  were  to  put  a 
different  construction  upon  the  words.  Then,  as  to  the  second  point, 
I  think  this  is  a  warranty  and  not  an  exception.  The  8th  rule  pro- 
vides that  a  vessel  beaching  before  or  after  a  specified  time  is  not 
entitled  to  recover  for  any  loss  during  a  subsequent  voyage  until 
surveyed  and  reported  sufficient  That  is  an  exception  as  to  the 
damage  taking  place  between  the  beaching  and  the  survey.  But 
with  regard  to  the  9th  rule,  there  is  no  such  period  of  probation. 

litUe  discharged. 
VOL.  III.  47 


Digitized  by 


Google 


564  COURT  OF  EXCHEQUEE,  1850-61. 

Doe  d.  JooM  V.  Hugkes. 


Doe  d.  Jones  v.  Hughes.^ 

Hihurj  Yacatioo,  February  U,  1851. 

Will  —  Charge  of  Debts  —  Estate  of  EzectUor. 

B.  H.,  by  will,  after  charging  all  his  real  and  personal  estate  with  the  payment  of  his  debts, 
ftineral  and  testamentary  expenses,  and  of  a  certain  legacy,  gave  and  derised  the  rents  and 
profits  of  all  his  messuages,  tenements,  farms  and  lands,  except  his  Bala  honses,  to  A.  H^ 
his  wife ;  and  by  the  same  will  he  gave  her  the  whole  of  his  perwwial  estate,  and  appointed 
her  sole  executrix :  — 

Held^  that  the  Bala  houses  passed  to  the  heir  at  law  of  £.  H^  subject  in  equity  to  the  chane 
of  debts,  and  that  A.  H.  had  no  power  to  dispose  of  them  for  the  purpose  of  paying  ttie 
debts. 

Ejectment  for  certain  houses  at  Bala,  in  Merionethshire. 

At  the  trial  of  the  cause,  at  the  Merionethshire  Summer  assizes, 
1850,  before  Taifourd,  J.,  the  lessor  of  the  plaintiff  was  proved  to  be 
entitled  to  the  premises  in  question  as  devisee  of  the  heir  at  law  of 
Evan  Hughes,  the  person  last  seized.  The  defendant  put  in  the  fol- 
lowing wm  of  Evan  Hughes :  "  I  subject  and  make  liable  all  my  real 
and  personal  estate  with  the  payment  of  my  just  debts,  funeral  and 
testamentary  expenses  and  charges  attendant  thereon,  and  the  legacy 
hereinafter  by  me  bequeathed ;  and  subject  thereto  and  to  the  pay- 
ments  thereof,  I  give  and  devise  the  rents  and  profits  of  all  and 
singular  my  messuages,  tenements,  farms,  and  land,  (except  my  Bala 
houses,)  situate  in  the  parish  of  Llanfyllin  and  LlanycU,  unto  my 
dear  wife  Ann  Hughes  for  and  during  the  term  of  her  natural  life, 
and  that  my  said  wife  has  a  power  to  chai^  one  half  of  the  value 
of  Llanfyllin  property,  and  to  be  at  her  own  disposal ;  and  after  her 
decease  I  give  and  devise  my  messuages  caDed  Brynmoel,  Brynda 
and  Erwbock,  unto  my  relation  Hugh  Hughes,  his  heirs  and  assigns 
forever.  I  give  and  devise  after  my  wife's  decease  all  and  singular 
other  the  farms,  tenements,  messua^s,  and  lands  situate  in  the 
several  parishes  of  Llanycil  and  Llanfyllin  unto  my  firiends  and  rela- 
tions, Robert  Jones  and  Cadwalader  Jones,  their  heirs  and  assigns 
forever.  I  give  and  bequeath  unto  my  friend  Edward  Rowlands  5L 
for  making  this  my  will.  And  as  touching  and  concerning  the  fest, 
residue  and  remainder  of  all  and  singular  my  personal  estate,  ready 
money,  plate,  china,  linen,  and  furniture  of  what  nature  or  kind 
soever  and  wheresoever,  although  not  herein  specifically  named  and 
particularized,  I  give  and  bequeath  the  same  unto  my  said  dear 
wife,  Ann  Hughes,  to  be  at  her  own  disposal;  and  1  do  her^y 
appoint  her  the  sole  executrix  of  this  my  last  will  and  testament^ 
Signed,  &c. 

The  testator  died  greatly  indebted,  and  the  defendant,  his  executrix, 
supposing  that  the  charge  of  debts  c^ave  her  power  to  appoint,  had 
appointed  the  Bala  houses  to  one  John  Jones,*  for  the  puipose  of 
raising  money  to  pay  the  debts  of  the  testator.  The  action  was 
defended  by  the  defendant  in  order  to  protect  John  Jones.     The 
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learned  judge  directed  a  verdict  for  the  lessor  of  the  plaintiff,  with 
leave  to  the  defendant  to  move  to  enter  the  verdict  for  her. 

A  rale  to  show  cause  had  accordingly  been  obtained  in  Hilary 
term  last,  by  E.  Beavan^  against  which 

Welsby  and  E,  V.  Richards  showed  cause.^  The  will  only  chaises 
the  property  with  the  payment  of  debts,  which  is  to  be  enforced  in 
equity,  and  no  legal  estate  is  created. 

[Alderson^  B.  Suppose  the  houses  had  been  expressly  devised  to 
another  person,  could  the  executrix  have  sold  them  ?] 

The  present  case  is  substantially  the  same,  for  the  heir  is  in  by 
descent,  unless  there  be  an  express  devise  to  the  executrix  for  sale. 
The  cases  in  which  a  power  of  sale  has  been  held  to  exist  without 
an  express  devise  are  all  cases  in  which  an  intention  was  manifested 
by  the  terms  of  the  will,  thatthe  executors  should  apply  the  proceeds 
oi  the  property  in  the  execution  of  their  office,  and  so  a  power  to 
sell  has  been  implied.  Anonymous,  3  Dyer,  371,  b,  Tylden  v.  Hyde^ 
2  Sim.  &  a  238.  Vin.  Abr.  "Devise,"  2.  c  pL  1.  In  Sugden  on 
Powers,  voL  1,  p.  138,  it  is  laid  down,  that  a  power  in  a  will  to  sell 
or  mortgage,  without  naming  a  donee,  will,  if  a  contrary  intention 
do  not  appear,  vest  in  the  executor,  if  that  fund  is  to  be  distributable 
by  him  either  for  payment  of  debts  or  legacies.  And  this  is  the 
principle  which  is  deducible  from  numerous  decisions.  Patton  y. 
BandaUj  IJac  &  W.  189.  Bentham  v.  Wiltshire^  4  Madd.  44.  EUon 
v.  Harrison,  2  Swanst  276,  n.  Oosling  v.  Carter,  1  ColL  C.  C.  644; 
8.  c.  14  Law  J.  Rep.  (n.  s.)  Chanc  218.  Forbes  v.  Peacock  11  Mee. 
&  W.  630 ;  s.  c- 12  Law  J.  Rep.  (n.  s.)  Exch.  460.  The  courts  have 
always  endeavored  to  con9trae  a  will  as  charing  the  real  property 
with  the  payment  of  debts,  in  consequence  of  the  state  of  the  law 
prior  to  3  &  4  Will.  4,  c.  104;  but  the  decisions  upon  this 
point  do  not  give  any  power  of  sale  to  executors,  but  only  establish 
that  the  estate  passes  to  the  devisee  or  heir,  as  in  this  case,  subject 
to  the  charge,  and  becomes  assets  in  his  hands.  Although  without 
a  charge  of  debts,  the  real  property  is,  since  3  &  4  Will.  4,  c.  104, 
applicable  to  the  testator's  debts,  the  order  of  application  and  the 
rights  of  the  creditors  are  materially  afi'ected  by  a  charge.  See  Wil- 
liams on  Executors,  vol  1,  p.  511,  last  edit;  Jarman  on  Wills, 
vol.  2,  p.  646. 

TonMnson,  E.  Beavan,  and  Morgan  Uoyd,  in  support  of  the  rule. 
It  is  submitted  on  behalf  of  the  defendant,  first,  that  a  charge  of 
debts  is  equivalent  to  a  direction  to  sell  such  property  as  may  be  • 
necessary  for  the  payment ;  secondly,  that  where  there  is  no  express 
devise  or  trust  commensurate  with  the  object  of  raising  the  debts, 
the  power  to  sell  is  lodged  in  the  executor;  and  thirdly,  that  the 
purchaser  is  not  Dound  to  see  to  the  application  of  the  purchase 
money,  or  to  inquire  whether  there  is  other  property  previously 
applicable* 

I  Febraaiy  13  and  13,  before  Parke,  AiiDBRsoit,  Platt,  and  Martiit,  BB. 
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[Parkej  B.  The  material  question  is,  whether  a  mere  chaige  b 
equivalent  to  a  direction  to  sell.] 

To  establish  this,  it  will  be  necessary  to  consider  a  series  of 
decisions.  Prior  to  the  3  &  4  Will.  4,  c.  104,  real  property  was  not 
applicable  to  the  payment  of  debts  generally,  and  the  terms  of  that 
enactment  seem  to  imply  that  a  charge  of  debts  ^would  give  such 
power.  It  provides  that  real  estates  not  charged  with,  or  devised 
subject  to,  the  payment  of  debts,  shall  be  assets  to  be  administered  in 
courts  of  equity.  So  that,  if  the  realty  was  by  will  subjected  to  the 
payment  of  debts,  it  would  not  necessarily  be  administered  in  a  court 
of  equity. 

[Parke^  B.  The  statute  does  not  give  a  charge  upon  the  estate, 
bat  only  makes  it  assets.] 

In  the  case  referred  to  in  Dyer,  adso  reported  in  Sav.  72,  the  tes- 
tator had  devised  all  his  property  to  his  sister,  excepting  out  of  the 
general  grant  his  manor  of  R.,  which  he  appointed  to  pay  bis  debts, 
and  the  court  held,  that  the  executors  took  tiie  manor  of  B..  because 
it  was  the  testator's  intention  that  his  debts  should  be  paid,  and 
either  a  sale  or  mortgage  would  be  the  simple  and  speedy  mode  of 
doing  it  In  Tylden  v.  JS^efe,  the  court  impUed  a  power  to  sell  in  ibe 
executors. 

[ParkCj  B.  In  that  case  there  was  a  dear  intention  that  some  ooe 
should  sell.] 

In  Elliot  y.  Merriman,  Bamar.  78,  which  is  cited  in  many  subse- 
quent cases  as  authority  for  the  position,  that  a  charge  of  debts  is 
equivalent  to  a  trust  to  sell,  the  v^  inconvenience  which  in  this  ease 
the  executrix  endeavored  to  avoid  is  pointed  out  The  master  of  the 
rolls  there  says,  '^  If  the  distinction  between  a  direction  to  sell  and  a 
charge  were  made,  the  consequence  would  be,  that  vrlienever  lands 
are  charged  with  the  payment  of  debts  generally  they  would  never  be 
discharged  of  the  trust  without  a  suit  in  this  court,  which  would  be 
hiffhly  inconvenient"  The  same  point  is  assumed  in  BaU  v.  Harris^ 
4  MyL  &  Or.  264 ;  s.  c.  8  Law  J.  Rep.  (n.  s.)  Chanc  114,  and  sup- 
ported by  Shaw  v.  Borrery  1  Keen,  6i59;  s.  c.  6  Law  J.  Bep.  (n.  s.) 
Chanc  964. 

[Parke,  B.  That  case  will  not  warrant  you  in  saying  that  tiie 
executors  could  have  sold  without  the  consent  of  the  trustees,] 

Bailee  v.  Ekins,  7  Ves.  319 ;  DoUon  v.  Hewen,  6  Madd.  9 ;  WilUams 
V.  Chitty,  3  Ves.  552 ;  Newman  v.  Johnson,  1  Vern.  45 ;  Blagract  v. 
Blagrave,  4  Exch.  Rep.  660 ;  s.  c  19  Law  J.  Rep.  (n.  s.)  Bxch. 
414,  are  to  the  same  effect  The  last  case  is  Forbes  v.  Peacock,  11 
Sim.  152;  s.  c.  9  Law  J.  Rep.  (n.  s^  Chanc.  867;  12  Sum.  528; 
s.  c.  13  Law  J.  Rep.  (n.  s.)  Chanc  4o;  and  on  appeal,  1  Ph.  717; 
s.  c.  15  Law  J.  Rep.  (n.  s.)  Chanc.  371.  The  reveraal,  on  appeal,  of 
the  judgment  of  the  vice  chancellor  did  not  touch  the  main  question, 
as  to  the  power  of  the  executor  to  sell.  It  is  aL^  contended  that  an 
implied  direction  to  sell  is  equivalent  to  an  express  direction,  and  this 
will  contains  such  implied  direction.  The  testator's  intention  that 
these  houses  should  be  scld  is  manifested.  He  begins  by  subjecting 
his  real  and  personal  estate  to  the  payment  of  his  debts,  funeral  and 
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teetamentary  expenses  and  legacy.  He  then  devises  all  his  lands, 
&C.,  except  the  houses  in  question^  thereby  impliedly  appointing  those 
houses  for  the  payment  of  his  debts ;  for  the  exception  of  the  houses 
shows  that  he  had  them  in  his  view  and  intentionally  included  them 
in  the  charge  of  debts.  His  afterwards  excepting  them  in  the  devise 
to  his  wife  showed  he  wished  her  to  sell  the  houses  in  preference  to 
the  other  freehold  estate.  Then,  again,  the  testator  charges  his  free- 
hold estate  not  only  with  debts,  but  also  with  funeral  and  testa- 
mentary  expenses  and  legacy.  These  were  to  be  paid  immediately 
after  his  death,  and  that  by  the  executrix.  If  he  intended  that  she 
should  pay  his  funeral  and  testamentary  expenses  out  of  the  estate, 
he  must  have  intended  that  she  should  have  power  to  sell  for  that 
purpose.  The  natural  construction  of  the  will,  therefore,  is,  that  the 
testator  intended  these  houses  to  be  sold,  and  if  that  was  his  inten- 
tion to  be  gathered  from  the  will,  it  amounts  to  an  implied  dhrection 
to  sell.  It  therefore  (iomes  within  the  doctrine  laid  down  in  the 
case  of  Forbes  v.  Peacock^  and  according  to  that  authority  the 
executrix  had  a  power  to  sell  or  mortgage,  which  was  properly 
exercised.  q^^^  ^^^  ^^ 

Judgment  was  now  delivered  by 

Parke,  B.  [After  stating  the  will,  his  lordship  said :  ]  There  is  no 
doubt  the  Bala  houses,  not  being  devised  by  the  will  to  any  devisee, 
passed  to  the  heir  at  law.  Whether  there  was  a  remainder  in  the 
Bala  houses  after  the  death  of  his  wife  Ann  Hughes,  is  a  matter 
hardly  necessary  to  determine,  although  it  appears  pretty  clear  that 
there  was  not ;  so  that  the  Bala  houses  pass  in  fee  to  the  lessor  of 
the  plaintiff;  and  the  question  is,  whether  the  executrix  of  this  will, 
who  appears  to  have  been  in  want  of  money  for  the  purpose  of 
paying  the  debts  and  funeral  and  testamentary  expenses,  had  power 
to  sell  or  mortgage  the  Bala  houses  for  the  purpose  of  raising  that 
money.  She  took  advice  upon  the  subject,  and  in  order  to  save  the 
expense  of  an  equity  suit,  the  property  being  very  small,  she  took 
upon  herself  to  mortgage  this  property  to  a  third  person  who  ad- 
vanced the  money.  The  question  is,  whether  under  the  will  she  had 
any  title  to  do  so.  Now,  yesterday  all  the  cases  upon  this  subject 
were  brought  before  us,  and  it  was  contended,  on  behalf  of  the 
defendant,  that  the  effect  of  a  charge  of  the  real  estates  with  debts 
was  to  give  the  executrix  an  implied  power  of  sale ;  but  on  looking 
through  those  cases  and  considering  them?  it  is  perfectly  clear  there 
is  no  one  case  that  goes  to  the  extent  of  that  proposition.  There  is 
a  class  of  cases  which  show  that  if  the  real  estate  were  devised  to 
trustees  charged  with  the  debts  of  the  testator,  those  charges  impose 
on  the  trustees  the  trust  of  raising  money  to  pay  those  debts ;  the 
estate  being  given  to  them,  they  can  through  the  means  of  the  estate 
raise  money  for  the  payment  of  those  debts. 

There  is  another  class  of  cases  which  decide,  that  if  it  appear  fixnn 
the  whole  purview  of  the  will  that  the  testatgr  means  his  real  estate 
to  be  sold,  and  the  proceeds  of  that  real  estate  to  be  distributed  for  the 
47  • 
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pcupose  for  which  it  is  given,  which  the  executors  alone  by  law  oonU 
p«rK>rm,  then  there  is  an  ijnplied  authority — an  implied  porwer  givea 
by  the  will  to  sell  the  estate,  and  that  the  exeoutcnr  who  is  to  distrib- 
ute the  money  is  to  sell  it  Several  cases  were  cited  which  coofirm 
that  proposition,  Forbes  v.  Peacock  among  them.  And,  upon  lock- 
ing to  these  cases,  there  is  not  a  single  case  or  a  single  authority  which 
says  that  the  simple  charge  of  the  estate  with  the  payment  of  debts 
does  more  than  make  a  charge  upon  the  estate  in  tb^  hands  of  the 
devisee  if  the  estate  is  devised,  in  the  hands  of  the  heir  at  law  if  the 
estate  devolves  by  the  law  of  inheritance  upon  the  heir  at  law.  The 
only  authorities  which  had  the  aspect  of  constituting  the  executcMr,  or 
giving  the  executrix  or  executor  an  implied  power  to  sell,  was  the  life- 
turn  of  Vice  Chancellor  Shadwell,  in  the  case  of  Forbes  v.  Peacock^ 
twice  before  him,  and  abo  before  the  Court  of  Exchequer,  and  in  one 
of  those  cases,  see  11  Sim.  152,  and  12  Sim.  541,  the  vice  chancellor 
of  England  is  reported  to  have  said,  ^  If  a  testator  charges  his  real  es- 
tate with  the  payment  of  his  debts,  that  prima  fcicie  gives  bis  executor 
power  to  sell  the  estate,  and  to  give  a  good  disohsj^  for  the  puicfaase 
money.  That  was  all  that  I  decided  on  the  argument  of  the  doarar- 
rer."  If  that  is. correctly  reported,  it  would  imply  that  the  vice  chan- 
cellor was  of  opinion  that  a  simple  charge  of  debts  without  more — 
without  any  terms  in  the  will  indicating  an  intention  on  the  part  of 
the  testator  that  the  estate  should  be  sold— was  an  implied  antbority 
given  to  the  executor  to  sell  That  would  be  a  solitary  authority,  be- 
cause there  is  none  other  to  be  found  that  goes  to  the  same  extent; 
but  the  vice  chancellor  is  merely  stating  what  be  had  decided  before. 
The  first  time  the  case  of  Forbes  v.  PecLCOck  was  before  him,  the  prop- 
osition he  is  there  reported  to  have  stated  is  quite  distinct  from  thK, 
because  there  it  is  perfectly  clear  he  gave  his  opinion  upon  the  suppo- 
sition (the  will  in  tiiat  case  authorized  the  sale  of  the  properfy)  that 
the  testator  meant  it  to  be  sold,  and  that  the  executor  was  the  proper 
person  to  carry  that  intention  into  effect ;  and  he  c^tes,  in  giving  his 
judgment,  a  case  of  Ward  v.  Devon^  before  him,  which  was  to  that 
effect :  "  Sell  aU  off,  both  real  and  personal  property,  and  divide  the 
produce  between  my  wife  Mary  Ann  Ward,  and  my  sons  and  daugh- 
ters, each  to  share  alike.  The  law  gpives  the  house  at  Teddingtoa 
to  the  youngest  son ;  but  it  is  my  will  to  sell  alL  I  appoint  Mr. 
Robert  Ward  my  brother,  and  my  wife  Mary  Ann  Ward  my  exec- 
utors." That  was  the  whole  of  the  will ;  and  it  was  held,  in  that 
case,  there  was  clearly  a  power  to  sell,  which  must  be  executed  by 
the  executor ;  and  so  upon  the  purview  of  the  whole  will  in  Forbes 
V.  Peacock  he  was  of  tiie  same  opinion,  and  that  was  the  opinion 
which  the  Court  of  Exchequer  on  the  case  sent  to  them  also  enter- 
tained. That  was  the  law  of  the  subject  When  the  case  was  before 
the  lord  chancellor,  he  expressly  guaided  himself  from  deciding  that 
a  simple  charge  of  the  estate  would  amount  to  a  power  to  selL  In 
fact,  there  is  no  case  that  goes  to  that  extent  The  only  doubt  that 
we  entertained  in  our  minds  was,  whether  in  this  case  there  was 
enough  enabling  us  to  say  that  the  testator  meant  his  estate  should 
be  sold  for  the  same  purpose.    K  was  not  that  he  subjected  his  real 


Digitized  by 


Google 


COURT  OP  EXCHEQUER,  1850-61.  SSB 

Blade  V.  JonM. 

estate  merely  to  the  pajrment  of  his  just  debts,  but  his  funeral  and 
testamentary  expenses  and  chaises  attendant  thereon,  and  the  lega* 
cies  subsequently  bequeathed.  He  clearly  gave  no  power  of  sale ;  but 
it  was  contended  that  from  bis  charging  the  estate  with  funeral  and 
testamentary  expenses,  which  was  for  an  immediate  purpose  which 
eonld  not  be  long  delayed,  it  must  be  implied  that  be  meant  the  ex- 
ecutrix to  selL 

Now,  we  have  considered  those  cases,  and  we  have  found  no  author- 
ity for  such  a  proposition.  As  to  the  exception  in  this  case  also, 
^except  my  Bala  houses,"  which  he  does  not  wish  to  devise, it  might 
be  said  to  be  the  intention  that  the  Bala  houses  should  be  sold, 
although  perhaps  not  the  other  property,  for  the  purpose  of  pajring  the 
testamentary  expenses  and  charges ;  just  as  if  he  had  made  an  ap- 
pointment of  the  Bala  houses  to  be  sold  for  that  purpose,  and  as  if  he 
bad  given  a  power  to  the  executor  for  that  purpose.  But  we  are  of 
opinion  this  rei^ly  carries  the  case  no  further;  it  onlv  subjects  the  es- 
tate in  the  hsuids  of  the  heir  at  law  to  a  charge  for  iimeral  and  teste;- 
mentary  expenses,  and  the  charges  attending  the  proof  of  the  will, 
which  the  executrix  must  enforce  through  the  medium  of  a  court  of 
equity ;  and  therefore,  we  think,  in  this  case  the  executrix  had  no 
power  to  sell  or  mortgage  the  estate.  She  was  led  into  a  mistake  by 
the  advice  she  has  received  for  the  purpose  of  avoiding  an  equity  suit 
It  is  not  within  the  principle  of  any  of^  the  cases  in  which  it  has  been 
held  there  is  an  implied  power  of  sale  and  an  implied  power  of  mort- 
gage by  the  wilL  We  have  perfectly  satisfied  ourselves  on  that  head, 
and  therefore  the  result  is,  the  rule  in  this  case  must  be  discharged. 

AxDRRsoN,  R  added :  The  strongest  case  was  the  case  in  Dyer^ 
where  be  appointed  lands  for  the  payment  of  his  debts ;  here  he  has 
only  charged  them,  but  he  has  not  said  for  what  purpose.  In  Dyer  it 
was  an  appointment  of  a  particular  estate  in  general  for  payment  of 
debts ;  in  this  case  it  is  a  general  charge  on  aU  the  lands,  with  the  ex- 
ception of  pcurticular  lands  — for  what  purpose  those  lands  were 
excepted,  nobody  knows. 

Rale  disekarged. 


Black  v.  Jonbs.^ 
Hilary  Term,  January  M,  1851. 

Witness  —  Competency  of  Creditor  under  Deed  of  Trust  —  New 
Trial —  Misdirection  on  collateral  PoinL 

A  creditor,  who  it  a  party  to  a  deed  of  assignment  by  his  debtor  to  a  tmstee  for  creditorB, 
it  a  competent  witness  for  the  trustee  in  an  action  to  enforce  the  deed. 

Where  »  jodce,  in  summing  up  to  the  jury,  mistakes  the  law  upon  a  collateral  pofait,  upon 
which  a  biU  of  exceptions  would  not  lie,  a  new  trial  will  not  be  granted  as  of  right,  bat 
the  court  will  exercise  its  discretion  according  to  its  opinion  of  the  result  being  in  accord- 
ance with  the  justice  of  the  case. 

i  IWLtir  1.  Repi  (x.  •.)fiMh.  U». 
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This  was  an  interpleader  issue  to  try  whether  certain  goods,  aeiied 
under  a  jL  fa.  against  one  W.  Cutress,  at  the  suit  of  the  defeodaal, 
were  at  the  time  of  the  writ  bein^  delivered  to  the  sheriff  the  propertj 
of  the  plaintiff  as  against  the  defendant. 

At  t^e  trial,  before  Piatt,  B.,  at  the  first  sittings  for  Middlesex,  in 
this  term,  it  appeared  that  the  plaintiff  claimed  under  a  deed  executed 
by  the  defendant,  assigning  (inter  alia)  the  property  seized  to  him  for 
the  benefit  of  the  creditors  of  the  delendant,  and  dated  prior  to  the 
judgment  under  which  the  fi,  fa.  issued.  The  plaintiff  was  not  a 
creditor,  and  the  deed  had  not  been  executed  or  assented  to  by  any 
creditor,  except  a  person  of  the  name  of  Wilkins.  There  were  various 
circumstances  relied  upon  by  the  counsel  for  the  defendant  to  show 
that  the  deed  was  executed  after  the  delivery  of  the  writ,  and  that  it 
was  altogeth^  fraudulent,  and  in  his  address  to  the  jury  he  partkn- 
larly  commented  upon  the  fact  that  the  only  creditor,  whose  assent  to 
the  deed  was  even  alleged,  was  not  called  as  a  witness ;  and  that  the 
jury  ought,  therefore,  to  fiind  that  it  was  a  voluntary  and  void  deed, 
tiiere  being  no  relationship  of  trustee  and  cestui  que  trust  created  be- 
tween the  plaintiff  and  the  creditors.  His  lordship,  in  summing  up  to 
the  jury,  stated  that  the  witness  Wilkins  could  not  have  been  called  on 
behalf  of  the  plaintiff     The  jury  found  a  verdict  for  the  plaintiff;  and 

E,  James  now  ^  moved  for  a  rule  for  a  new  trial  for  misdurectioB. 
It  was  of  the  utmost  importance  that  the  witness  Wilkins  should  have 
been  called,  as  without  the  assent  of  a  creditor  such  a  deed  is  purely  vol- 
untary, and  operates  only  as  a  power  to  the  trustee  to  collect  the  debts. 
Acton  V.  Wbodffote,  2  Myl.  &  K.  492 ;  s.  c.  3  Law  J.  Rep.  (n.  s.)  Ghana 
83.  Borland  v.  Binks,  20  Law  J.  Rep.  (n.  s.)  Q.  B.  126.  BDs  sig- 
nature was  indeed  proved  by  a  witness,  but  the  facts  as  to  the  period 
of  execution  and  the  nature  of  the  transaction  might  have  appeared 
very  different  had  he  been  called ;  and  if  he  were  a  competent  witness, 
the  jury  might  have  been  much  influenced  by  his  not  being  called,  while 
upon  bis  lordship's  statement  of  the  law  his  absence  was  accounted 
for.  It  is  submitted  he  was  a  competent  witness,  as  not  being  within 
the  exception,  of  the  6  &  7  Vict  c.  85.  He  was  not  a  person  in  whose 
immediate  and  individual  behalf  the  action  was  brought  It  has  been 
held,  that  in  an  action  by  a  bankrupt  against  his  assignees  to  try  the 
validity  of  thefiaty  a  creditor  is  a  competent  witness  for  the  assignees. 
Columbine  v.  PenhaU.,  19  Law  J.  Rep.  (n.  s.)  Q.  B.  302. 

[ParkCy  B.  That  case  is  distinguishable,  because  the  assignees 
would  only  be  benefited;  here  the  assignee  is  suing.] 

He  is  not  suing  for  the  immediate  and  individual  behalf  of  the 
witness,  who  would  only  get  a  ratable  part  as  one  of  a  class.  A 
bankrupt  is  a  competent  witness  to  prove  the  petitioning  creditor's 
debt     Groom  v.  Watsony  Ibid.  C.  P.  364. 

[Pbllockj  C.  B.  Assuming  he  was  competent,  was  what  my  brother 
Piatt  said  a  misdirection,  upon  which  a  bill  of  exceptions  could  have 
been  tendered  ?] 

1  Jtimaiy  99^  before  Poixock,  C.  B.,  Paekb,  Aiobesoii,  and  Pultt,  B8. 
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It  is  apprehended  that  there  may  be  a  misdirection,  although  a  bill 
of  exceptions  would  not  lie.  q^^  ^^  ^^^^ 

The  judgment  of  the  court  was  now  delivered  by 

Pollock,  C.  B.  In  this  case,  which  was  tried  before  my  brother 
Piatt,  and  a  verdict  found  for  the  plaintiff,  a  rule  to  show  cause  why 
there  should  not  be  a  new  trial  was  moved  for  upon  the  ground  of 
misdirection.  The  misdirection  complained  of  was,  that  the  defend- 
ant's counsel  contended  that  a  certain  witness  of  the  name  of  Wil- 
kins  ought  to  have  been  produced  by  the  plaintiff.  It  appeared  he 
had  been  there  on  a  former  day,  and  the  learned  counsel  contended, 
on  behalf  of  the  defendant,  that  he  ought  to  have  been  called  for  the 
plaintiff  In  summing  up  to  the  jury,  my  brother  Piatt  stated  that 
if  he  had  been  there  he  could  not  have  been  a  witness  for  the  plaintiff. 
My  brother  Piatt's  impression  is,  that  he  did  not  go  beyond  express- 
ing a  very  strong  opinion  of  his  own,  that  he  would  not  have  been  a 
competent  witness ;  but  he  left  the  case  to  the  jury,  having  first  re- 
marked that  though  not  called  by  one  party,  if  he  could  have  given 
any  material  evidence,  he  was  a  witness  who  could  have  been  ^Jled 
by  the  other  party;  but  be  left  the  case  ultimately  to  the  jury  upon 
this  point :  *'  Do  you  believe  the  case  as  stated  oy  those  witnesses 
who  are  called  in  the  absence  of  Wilkins,  he  not  being  called  ?  "  And 
the  jury  said  they  did  believe  those  witnesses,  although  Wilkins  was 
not  called ;  the  result  of  which  is,  ihst  it  is  really  quite  unimportant 
whether  the  learned  judge  was  correct  or  not  on  the  point  that  Wil- 
kins would  or  would  not  have  been  a  witness  had  he  been  called. 
And  we  are  all  of  opinion  upon  this  ground  that  there  ought  to  be  no 
rale.  I  must  express  my  own  personal  opinion ;  for  I  am  not  sure 
whether  the  rest  of  the  court  agree. 

ri^Ace  and  AUtcrson^  BB.,  intimated  that  they  all  agreed.] 
mj  own  impression  is,  that  where  a  judge  expresses  an  opinion  on 
a  pomt  of  law,  not  for  the  purpose  of  directing  the  jury  on  the  matter 
which  is  directly  and  immediately  before  them,  and  which,  therefore,^ 
could  not  be  the  subject  matter  of  a  bill  of  exceptions,  the  point  being 
adverted  to  for  some  collateral  purpose,  and  to  explain  and  rive 
effect  to  some  piece  of  evidence,  that  is  a  point  as  to  which  a  biff  of 
exceptions  could  not  be  tendered,  because  a  bill  of  exceptions  can 
only  be  tendered  on  those  matters  of  law  on  which  a  judge  is  bound 
to  instruct  the  jury,  in  order  that,  he  telling  them  the  law  and  deciding 
the  fact,  a  just  conclusion  may  be  the  result  of  the  labors  of  both.  I 
would  observe,  however,  that  if  ever  the  court  should  feel  that  a  great 
injustice  had  been  done,  that  a  mistake  has  occurred  fatal  to  the  ad- 
ministration of  justice,  and  brought  about  by  an  erroneous  statement 
of  a  point  of  law,  no  doubt  the  court  would  in  the  exercise  of  its 
sound  discretion  give  relief;  but  we  consider  in  a  case  where  the 
point  of  law  is  purely  collateral,  that  it  is  not  only  the  right  of  the 
court,  but  their  duty,  to  see  whether  in  the  particular  case  the  sup- 
posed misdirection  really  has  produced  any  miscarriage.  Addressing 
our  minds  to  that  subject,  we  think  it  has  not  in  the  present  instance ; 
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and  conceding  to  the  bar  that  wherever  there  has  been  a  misdirection 
on  the  point  immediately  at  issue,  a  rule  for  a  new  trial  is  a  right; 
conceding  that,  we  think  it  is  not  a  right  where  the  point  of  law  is 
purely  collateral,  and  is  introduced  merely  by  way  of  illustrating 
some  question  of  fact  in  the  course  of  the  trial 

We  are  all  of  opinion,  and  my  brother  Piatt  himself  is  now  of 
opinion,  and  instructs  me  to  say  so,  that  if  Wilkins  had  been  called 
he  would  have  been  a  good  witness,  and  mi^t  have  been  examined, 
and  the  objection,  such  as  it  was,  is  removed  by  the  late  statute  upon 
the  subject  of  evidence,  commonly  called  Lord  Den  man's  Act  Upon 
these  grounds,  we  think,  in  this  case  there  ought  to  be  no  role. 

Rule  re/used. 


Hellawbll  v.  Eastwood  &  othors.^ 

Hichaelmflfl  Yacation,  December  2  and  16,  1850. 

Replevin  —  Court  Baron  of  the  Honor  of  Pontefract —  County  Courts 
Acty  9  ijclO  Vict.  c.  95  —  Trespass  —  Distress  —  Machines  fixed  to 
Floor. 

The  Conrt  Baron  of  the  Honor  of  Pontefract  was  an  immemorial  court,  and  the  lord  hal 
power  to  grant  replevins  and  hold  pleas  in  replevin,  and  also  to  hold  pleas  in  all  penonal 
actions  arising  widiin  the  jurisdiction  up  to  40t.  By  the  17  Qeo.  8.  c  15,  the  jnnadiocioa 
was  extended  to  51^  but  there  was  a  proviso  that  all  plaints  in  replevin  should  be  had  and 
be  proceeded  in  and  be  removable  in  the  same  manner  as  if  the  act  had  not  passed.  B7 
the  2  &  3  Vict.  c.  85,  s.  1,  after  recitin^tfae  17  Geo.  8.  c.  15,  it  was  enacted  that  "the  presot 
jurisdiction  and  practice  of  the  Conrt  Baron  of  the  Honor  of  Ponlefiract  shall  (witli  oartaiB 
exceptions)  cease  and  determine,  and  thenceforth  the  said  court  shall  be  coostitiited  and 
be  a  court  of  record,  under  the  name  of  the  Ck>urt  of  the  Honor  of  Pontefract.^  Hie  4th 
section  extended  the  jurisdiction  of  the  court  to  15^  The  56tfa  section  enacted,  that  ox 
months  after  the  passmg  of  an  j  geaeral  act  for  the  reeorery  of  small  debts,  tbe  oycraMiw 
of  which  should  interfere  with  the  powers  given  to  the  said  court  by  this  act, "  exetj  daaae, 
matter,  or  thing  in  the  act  contained  which  shall  extend  or  be  construed  to  extend  to  give 
to  the  conrt  hereby  appointed  any  local  or  separate  jurisdiction  ^all  cease  and  detensiae.** 
The  act  did  not  specifically  mention  replevins.  By  the  9  &  10  VitiL  c  95,  s.  5,  (the  Coualy 
Courts  Act)  power  was  given  to  the  Queen  in  council  to  order  that  any  conrt  hoUen  fi 
the  recovery  of  debts  under  the  provisions  of  certain  acts  specified  in  schedules  A  and  B, 
should  be  held  as  a  county  court,  with  power  to  alter  or  vary  the  districts,  and  it  provided, 
^*  that  from  and  after  the  time  mentioned  in  any  sueh  orders  the  actor  acta  under  which 
such  conrt  is  now  constituted,  so  far  as  the  same  relate  to  the  establishment  or  jnrisdictioa 
or  practice  of  a  court  for  the  recovery  of  small  debts  or  demands,  shall  be  repealed,  but 
not  so  as  to  revive  any  act  thereby  repealed ;"  and  the  6th  seerion  enacted  that  as  aooa  si 
a  court  should  be  established  under  the  aforesaid  powers,  "  eveiy  act  of  Parliament,  hereto- 
fore passed,  so'far  as  the  same  respectively  relate  to  or  affect  the  jurisdiction  and  practice 
of  the  court  so  established  or  ordered  to  be  faolden  as  a  county  court,  shall  be  repealed.* 
By  the  U9th  and  190th  sections,  actions  of  replevin  are  directed  to  be  bron^t  witlwat 
writ  in  the  courts  held  under  the  act,  and  the  plaints  are  to  be  entered  in  the  conrt  boMen 
for  the  district.  The  2  &  3  Vict  c.  85,  was  specified  in  schedule  A,  and  an  order  was  duly 
made  establishing  a  county  court  for  the  district  included  within  the  jurisdictioa  of  the 
Court  of  the  Honor  of  Pontefract  as  modified  by  that  act 

The  defendant  being  the  landlord  of  certain  premises  occupied  by  the  plaintiff  seised  as  a 
distress  for  rent  certain  cotton  spinning  machines,  which  were  fixed  by  screws,  some  into 
the  wooden  floor,  and  some  into  lead  which  had  been  poured  in  a  melted  state  faito  boks 
in  the  stone  for  the  purpose  of  receiving  the  screws.    The  machines  having  hem  rqilevied 
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bj  a  i^erin  issued  out  of  the  Hoiior  Ck>iirt  of  Pontefract,  the  defendant  enters 
them  a  second  time : — 

Heid^  first,  in  the  absence  of  evidence  that  any  replevins  had  ever  been  issued  from  the  Court 
Baron  of  the  Honor  of  Ponteihict,  except  in  cases  in  which  there  was  jurisdiction  to  trv  the 
plaints,  that  after  the  constitution  of  the  new  count j  court  no  replevin  could  be  issued  m>m 
the  Court  Baron. 

SemUe,  there  may  be  a  franchise  of  granting  replevins  independently  of  the  franchise  of 
trying  the  plaints : — 

Hefd^  secondly,  that  the  machines  never  became  part  of  the  freehold,  and  were  distrainable. 

Trespass  for  breaking  and  entering  Apsley  Mills,  in  the  possession 
of  the  plaintiff,  and  seizing  divers  goods,  machinery,  and  fixtures. 
V  Plea  —  Not  guilty  by  statute. 

It  appeared  at  the  trial,  before  Alderson,  B.,  at  the  York  Spring 
assizes,  1850,  that  the  plaintiff  held  the  premises  in  question  as  tenant 
of  the  defendants ;  and  that  after  a  distress  for  rent  had  been  put  in  by 
the  defendants,  under  which  a  seizure  was  made  of  certain  cotton-spin- 
ning machines,  which  were  fixed  by  screws,  some  into  the  wooden  floor, 
and  some  into  lead  which  had  been  poured  in  a  melted  state  into 
boles  in  the  stone  for  the  purpose  of  receiving  the  screws,  a  replevin, 
i^thout  any  plaint  entered,  had  been  obtained  out  of  the  Court  of  the 
Honor  of  Pontefract,  (within  which  the  mills  were  situated,)  and  the 
possession  abandoned,  but  subsequently  it  being  considered  that  the 
replevin  granted  was  void,  a  reentry  was  effected,  and  the  goods,  ma- 
chineiy  and  fixtures  ultimately  sold.  Evidenqe  was  given  that  the 
lord  of  the  Court  Baron  of  Pontefract  had  from  time  immemorial  ex- 
ercised the  right  of  granting  replevins,  with  reference  to  cases  tried  in 
the  court,  but  no  evidence  was  given  of  any  exercise  of  a  franchise  to 
grant  replevins  independently  of  the  franchise  of  holding  pleas  in  cases 
of  replevin. 

The  17  Geo.  3,  c  15,  2  &  3  Vict.  c.  85,  and  9  &  10  Vict  a  95, 
were  referred  to,  and  it  was  contended,  on  behalf  of  the  plaintiff,  that 
the  replevin  was  valid ;  and  that,  at  all  events,  the  machines  fixed  to  the 
floor  were  not  by  law  distrainable ;  and,  on  behalf  of  the  defendant,  that 
the  replevin  was  void,  or  if  vsdid,  that  trespass  was  not  the  right  form 
of  action.  His  lordship  was  of  opinion  that  the  Court  of  the  Honor 
of  Pontefract  had  ceased  to  exist,  and  therefore  that  the  replevin  was 
void,  and  a  verdict  was  returned  for  the  plaintiff  for  460/.  3^.,  being 
the  value  of  the  fixed  machinery  alleged  to  be  improperly  seized,  with 
liberty  to  him  to  move  to  increase  the  verdict  to  the  full  value  of  the 
goods  seized,  if  the  court  should  be  of  opinion  that  the  replevin  was 
valid,  and  fxespass  the  right  form  of  action.  The  defendants  also 
had  leave  to  enter  a  verdict  for  them  if  the  court  should  be  of  opinion 
that  the  fixed  machines  were  by  law  distrainable. 

Watson  having  accordingly  obtained  a  rule  to  increase  the  dam- 
ages; and 

Martin  having  obtained  a  rule  to  enter  a  verdict  for  the  defend- 
ants,— 

Hoggim  and  Pashlep  showed  cause  against  the  former  rule,  (De- 
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cember  3, 1850.)  The  replefvin  granted  by  iht  Court  of  tbe  Honor 
of  Pontefract  was  void^  there  being  no  power  to  exercise  the  frfta- 
ohise  of  granting  replevins  since  the  pas^ng  of  the  County  Conits 
Aict  The  old  Court  Baron  of  the  Honor  of  Pontefract  held  pleas  in 
all  personal  actions  arising  within  its  jurisdiction  where  tbe  debt  or 
damages  were  under  40^.  By  the  17  Geo.  3,  a  15,  this  prescriptiye 
right  is  recited,  but  the  jurisdiction  was  extended  iodL;  bat  tbeie 
was  in  that  statute  an  express  proviso^  "that  all  plaints  in  replerin 
should  be  had  and  proceeded  in  and  removable  in  the  same  manner 
as  if  tbe  act  had  not  passed."  The  2  &  3  Vict  c  86,  after  raoitiDg 
the  17  Greo.  3,  c  15,  put  an  end  to  the  jurisdiction  of  the  old  coort^ 
but  reconstituted  it  with  extended  powers.^  Then,  the  9  &  10  Viet 
c.  95,  was  passed,  and  power  given  to  tbe  queen  in  council  to  alter 
or  abolish  any  of  the  courts  mentioned  in  the  schedules  A  and  B.^ 
Pontefract  was  in  schedule  A,  and  an  order  in  council  pursuant  to 

1  Sect  1  entcts,  *^  That  from  and  after  the  let  of  NoTember,  1839,  the  present  jo- 
ritdiction  and  practice  of  the  Coart  Baroo  of  the  Honor  of  Poateivact  ameeaid  ahili 
(except  with  resp^t  to  tbe  town  of  Barnsley  and  such  other  pariahea^  toworiupa  and 
places  within  the  Honor  of  Pontefract  as  are  also  within  the  jurisdiction  of  tl^  said 
Bamsley  Lower  Court  of  Requests  and  the  said  Bamley  Upper ^  Court  of  Reau^ts] 
cease  and  determine,  (except  as  to  any  cause  or  matter  commenced  or  pending  thereui 
before  or  on  the  said  last-mentioned  day,  as  to  which  cause  or  matter  the  juriwlktka 
and  practice  of  the  said  Court  Baron  shall  oontinne  the  same  as  if  this  act  had  not 
passed,]  and  thenceforth  the  said  court  shall  be  constituted  and  be  a  court  of  reconi, 
under  the  name  of  «*  The  Court  of  the  Honor  of  Pontefract" 

Sect  4  enacts,  **  That  the  said  Court  of  the  Honor  of  Pontefract  shall  have  the  same 

e»wer,  practice,  and  jurisdiotion  in  proceedings  in  replevin  as  the  Court  Baron  ef  the 
onor  of  Pont^ract  now  has,  and  shall  be  empowered  and  authorned  to  hold  pleas 
of  debt  where  the  debt  sought  to  be  recovered  shall  not  Exceed  the  amount  of 
151^  and  all  other  personal  actions  arisin£f  within  the  jurisdiction  of  the  said  court, 
where  the  damages  sought  to  be  recovered  shidl  not  exceed  the  sum  of  5Ly  and  where 
the  defendant  or  defendants  in  any  suoh  action,  or  any  one  or  more  of  such  defead- 
aiiti,  shall  at  the  time  of  the  commenement  of  aoeh  aetkm  reside  within  the  jonadio- 
tioD,  or  keep  any  house,  warehouse,  shop,  counting-honse,  stall,  or  other  place  of 
business  or  dealing  whatsoever,  or  otherwise  trade  or  deal  therein." 

Sect  56  enacts,  ''That  at  the  expiration  of  six  calendar  months  next  after  any  gen- 
eral act  shall  be  passed  for  the  recovery  of  small  debts,  and  the  operation  of  which 
general  act  shall  affect  or  interfere  with  the  powers  given  to  the  said  Court  of  the 
Honor  of  Pontefract  by  this  act,  every  clause,  matter  and  thing  in  this  act  contained 
which  shall  extend  or  be  construed  to  extend  to  give  to  the  court  hereby  appointed 
any  local  or  separate  jurisdiction  shall  cease  and  determine." 

^  Sect  5  enacts,  ^  That  it  shall  be  lawful  for  her  majesty,  with  the  advice  of  her 
privy  council,  to  order  that  any  court  holden  for  the  recovery  of  small  debts  or  de- 
mands within  the  provisions  of  any  act  cited  in  either  of  the  schedules  annexed  to 
this  act,  and  marked  (A)  and  (B)  respectively,  shall  be  holden  as  a  county  coort;  and 
it  shall  be  lawful  for  her  m^esty,  with  the  advice  aforesaid,  to  aaaign  %  distiict  to 
every  such  court,  eithor  greater  or  less  than  the  district  in  which  the  court  holden  un- 
der the  provisions  of  any  such  act  now  has  jurisdiction,  and  to  alter  the  place  of  hold- 
ing any  such  court,  or  to  order  that  any  such  court  be  abolished ;  and  every  such  court 
shall  continue  to  be  holden  under  the  act,  according  to  which  it  is  now  constituted  or 
regulated,  until  the  time  mentioned  in  anv  such  order  which  shall  be  made  widi  nfyt- 
ence  to  such  court ;  and  from  and  after  the  time  mentioned  in  any  such  order  the  act 
or  acts  under  which  such  court  is  now  constituted,  so  fkr  as  the  same  relate  to  the  es- 
tablishment or  jurisdiction  or  practice  of  a  court  for  the  recovery  of  amall  dete  or 
demands,  shall  be  repealed,  but  not  so  as  to  revive  any  act  therebv  repealed ;  and  audi 
court  so  ordered  to  be  holden  as  &  county  court  ahall  theaoclhith  be  hoMso  —  acMoiy 
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tiie  5th  section  of  the  County  Courts  Act  was  made,  and  the  County 
Courts  Act  put  in  operation,  among  other  places,  for  this  district 
All  replevins  must  now,  therefore,  be  laried  in  the  county  court  under 
sects.  120, 121 ;  and  there  was  no  evidence  to  show  that  there  was 
any  prescriptive  right  to  grant  replevins  out  of  the  Court  Baron,  in- 
dependently of  the  franchise  of  hearing  the  plaints,  even  supposing 
there  can  be  such  separate  right  But  it  is  contended  that  the  2  &  § 
Vict  c.  85  having  been  repealed,  the  old  jurisdiction  of  the  Court 
Bcuron  is  revived,  and  now  exists  as  it  did  before  the  17  Qeo,  3,  c.  15. 
The  answer  to  tliis  ar^ment  is,  that  the  17  Geo.  3,  c.  15,  absolutely 
destroyed  the  ancient  jurisdiction  of  the  Court  Baron  and  substituted 
a  new  court,  and  the  abolition  of  the  latter  will  not  revive  the  old 
court  Warren  v.  Windle,  3  East,  205.  The  5th  section  also  pro- 
vides, that  the  repeal  of  the  former  acts  shall  not  "revive  any  act  there- 
by repealed."  It  would  be  a  strange  anomaly  to  hold  that  the  Court 
Baron,  with  its  general  jurisdiction  up  to  40^.,  was  recalled  into  ex- 
istence by  the  County  Courts  Act,  the  very  object  of  which  was  to 
establish  unifonrity  in  the  local  courts.  Nor  can  it  be  established 
that  there  exists  a  franchise  to  grant  replevins  independently  of  the 
power  to  hear  the  plaints.  The  Court  Baron  has  the  right  to  grant  it 
by  prescription  only,  and  thb  is  incidental  to  the  power  of  hearing. 
dn  this  point  they  cited  HaUet  v.  Birty  Carth.  380;  s.  c.  5  Mod.  248, 
1  Ld.  Raym.  218,  2  Salk.  580,  Skin.  674.  Vin.  Abr.  «  Replevin,"  E, 
12,  Z,  21,  Com.  Dig.  "  Pleader,"  3,  K,  3,  2  Inst  139,  4  Inst  266,  Bac. 
Abr.  «  B^plevin,"  C,  Kitchen  on  Courts,  95,  ft.  Com.  Dig.  "  Copyhold," 
B,  14.  Wilson  v.  Bobday,  4  M.  &  S.  120.  Jenllemaris  Case,  6  Rep. 
11.  Co.  Ldtt  58,  a.  Griffiths  v.  Stephens^  1  Chit  Rep.  196.  Statute 
of  Marlbridge,  52  Hen.  3,  c.  21,  1  &  2  Ph.  &  M.  c.  12,  s.  3. 

WatsoUy  EUiSj  and  iL  Hally  in  support  of  the  rule.  The  franchise 
of  granting  replevins  belonged  to  the  lord  of  the  Honor  of  Pontefract 
prior  to  the  statute  of  17  Gteo.  3,  c  15,  and  there  is  no  legal  difficulty 
in  the  existence  of  this  power,  although  he  may  no  longer  be  able  to 
try  the  plaints.  The  sheriff  is  now  in  thb  position  since  the  County 
Courts  Act  Edmonds  v.  ChaUis,  7  Com.  R  Rep.  413;  s.  c.  18  Law 

ecmrt  ander  this  act,  and  in  all  respects  as  if  it  had  been  originally  constituted  ander 
the  provisions  of  this  act" 

Sect.  6  enacts,  **  That  as  soon  as  a  coart  shall  have  been  established  in  any  district 
under  this  act,  and  also  at  the  time  mentioned  in  any  such  order  which  shall  have  been 
made  as  aforesaid  for  holding  any  of  the  courts  mentioned  in  either  of  the  said  schedules 
as  a  county  court  under  this  act,  the  several  provisions  and  enactments  of  the  said  act 
of  Parliament,  8  &  9  Vict  c.  197,  and  of  every  other  act  of  Parliament  heretofore 
passed,  so  far  as  the  same  respectively  relate  to  or  affect  the  jurisdiction  and  practice 
of  the  court  so  established  or  ordered  to  be  holden  as  a  county  court,  or  give  jurisdic- 
tion to  any  court,  or  to  an^  commissioner  of  the  Court  of  Bankruptcy,  with  respect  to 
judgments  or  orders  obtained  in  the  court  so  established  or  ordered  to  be  holden  as  a 
coon^  court,  shall  be  repealed." 

Sect  119  enacts,  ^  That  all  actions  of  replevin  in  cases  of  distress  for  rent  in  arrear 
or  damage  faisani  which  shall  be  brought  in  the  county  court  shall  be  brought  without 
writ  HI  a  court  held  under  this  act" 

Sect  190  enacts,  **  That  in  every  such  action  of  replevin  the  plaint  shall  be  entered 
in  tlM  covt  holdeii  under  this  aet  for  the  district  wherein  the  distress  was  taken.* 
VOL.  III.  48 
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J.  Bep.  (n.  8.)  C.  P.  164.  By  the  statate  of  Marllmdge  pcFW& 
given  to  the  sheriff  to  grant  replevins  out  of  oonrt^  bat  he  could  net 
enter  any  liberty  that  bad  retom  of  writs  until  the  bailiff  of  the  I3h 
ertj  had  made  default.  This  implies  that  there  might  be  a  right  b; 
charter  in  the  officers  of  the  lord's  court  to  mnt  replevins.     On  the 

rint  they  cited  Mowmey  v.  Dawson,  6  Ad.  &  R  752;  s.  c  6  Law 
Rep.  (if.  8.)  K.  B.  251.  Jevn$(m  v.  Ih^on,  9  Mee.  &;  W.  540;  &  c 
11  Law  J.  Rep.  (n.  s.)  Exch.  401.  Te$$eymem  v.  GUdart,  1  N.  B.  292. 
Fitz.  Nat  Brev.  72  F,  and  73  B.  Thoni9o%  v.  Farde%  1  Man.  &  a 
537 ;  8.  c  9  Law.  J.  Rep.  (n.  s.)  C.  P.  284,  Vin.  Abr. "  PrescriptioD,'  & 
Looking  at  the  different  statutes,  the  jurisdiction  to  grant  replevins 
still  exists.  The  17  Geo.  3,  c  15,  did  not  eflfect  that  jurisdiction  at 
all,  and  the  preamble  of  the  2  &  3  Vict  c.  85,  does  not  refer  to  refdev- 
ias.  The  Court  Baron  is  not  altogether  abolished  by  that  statute^ 
but  .only  its  jurisdiction  for  debts  and  demands.  It  clearly  remained 
TUitouched  as  to  the  excepted  district  of  Barritdey,  and  tne  court  tbere- 
fore  still  exists  as  to  the  other  districts,  unless  in  terms  destroyed 
But  even  if  the  power  to  grant  replevins  was  affected  by  the  2  &  3 
Vict.  c.  85,  it  is  now  restored  by  the  repeal  of  that  act  That  branch 
of  the  Court  of  the  Honor  of  Pontefract  was  not  established  by  any 
statute  so  as  to  be  within  the  5th  section  of  the  County  Courts  Act 
The  substituted  court  is  abolished,  but  the  old  court  remuns^  Dwar- 
ris  on  Statutes,  535. 

Parkb,  B.  This  question  has  been  elaborately  argued,  and  it  has 
satisfied  my  mind  that  in  this  case  we  must  assume  that  the  ri^t  to 
grant  replevins  that  has  been  exercised  is  connected  with  the  right  of 
trying  them,  and  that  the  r^ht  of  trying  them  is  taken  away  by  the 
operation  of  the  statute.  It  is  not  necessary  to  give  an  opinion 
whether  there  can  exist  by  law  a  right  of  taking  replevins  in  the  offi- 
cers of  the  lord's  court  that  existed  by  charter,  although  I  ttunk 
the  weight  of  authority  preponderates  to  the  extent  of  showing  there 
could  be  such  a  right  in  the  \atA  of  the  franchise  to  try  replevins,  and 
a  right  in  his  steward  or  officer,  in  the  firsM;  instance,  to  grant  replevins, 
which  may  exist  by  charter  or  prescription.  The  question,  however, 
is,  whether  in  this  case  it  is  or  is  not  l^en  away.  It  is  said  that  the 
power  of  granting  replevins  does,  in  fact,  exist,  and  that  that  in&ieooe 
may  be  collected  from  the  statute  of  Marlbridge.  That  point,  however, 
we  need  not  decide  here,  as  no  exercise  of  such  a  franchise  is  to  be 
found  in  this  case.  That  being  so,  the  simple  question  is,  whether  the 
power  of  holding  suits  in  replevin  is  taken  away.  Now,  the  Court 
Baron  of  the  I&nor  of  Pontefract  is  an  immemorial  court,  a6d  its 
jurisdiction  is  extended  by  17  Greo.  3,  from  40^.,  in  ordinary  cases,  to 
the  amount  of  5/.,  and  that  act  recognizes  the  right  of  proceedings 
in  replevin,  because  there  is  a  clause  in  it  which  provides  that  t£e 
lord  may  have  a  right  to  hear  plaints  in  replevin  as  if  the  act  had  not 
been  made.  That  is  a  parliamentary  recognition  of  the  right  of  hoU- 
ing  pleas.  But  then  comes  the  2  &  3  Yict  c  85.  That  statute 
extends  the  jurisdiction  in  ordinary  suits  to  15^,  and  it  conunenoes 
by  a  clause—- [his  lordship  read  the  clause} — which  is  a  positive 
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enactment  that  all  this  jurisdiction  and  praedoe  in  the  Court  Baioa 
shall  cease  and  determine.  If  there  were  nothing  more  in  the  case 
than  that,  it;  puts  an  end  to  the  practice  of  hearing  replevins  in  that 
court,  and  of  granting  replevins  out  of  that  court.  By  the  other  pro- 
visions of  that  act,  the  power  of  granting  replevins  is  given  to  a 
coort  to  be  constituted  by  that  act  to  be  called  the  "  Court  of  the 
Honor  of  Pontefract"  And  then  fc^ows  the  clause  fixing  the  period 
at  which  the  court  shall  cease  and  determine.  [His  lordship  read  the 
section.]  This  means  that  the  new  court  should  be  put  an  end  to, 
and  not  that  the  old  court  should  be  restored.  Then  the  intention  of 
the  lerislature  in  passing  the  9  &  10  Vict  c.  95,  seems  to  have  been 
that  all  inferior  jurisdictions  for  the  recovery  of  small  debts  should 
cease  and  determine.  Whether  that  has  been  effected  depends  upon 
the  statute.  [His  lordship  read  the  5th  section.]  The  order  was  made 
by  her  majesty  for  the  abolition  of  the  Court  of  the  Honor  of  Ponte- 
fireu^t^  and  the  effect  is,  that  from  and  after  the  time  mentioned  in  any 
such  order,  the  act  or  acts  under  which  such  court  is  now  consti* 
tuted,  that  is,  the  3  &  3  Vict,  so  far  as  the  same  relate  to  the  estab* 
lishment  or  jurisdiction  or  {nraotice  of  a  court  for  the  recovery  of  small 
debts  or  demands,  shall  be  repealed.  Therefore  the  Court  of  the 
Honor  of  Pontefract,  so  far  as  it  entertains  jurisdiction  or  practice  for 
the  recovery  of  small  debts  or  demands,  is  repealed,  and  it  puts  an 
end  to  the  power  of  the  court  to  hold  replevins.  What  is  the  effeet 
of  that?  It  does  not  repeal  the  clause  in  the  former  act  that  repeals 
the  old  one ;  it  only  repeals  the  new  jurisdiction.  It  would  be  incon- 
sistent to  suppose,  when  the  olnect  of  the  statute  was  to  put  an  end 
to  all  courts  tor  the  recovery  of  small  debts,  and  to  give  one  general 
court  for  the  recovery  of  small  debts,  that  it  intended  to  set  up  former 
courts  the  jurisdiction  of  which  was  abolished.  That  is  clear  when 
you  look  at  the  following  words,  which  say,  ^^  but  not  so  as  to  revive 
any  act  thereby  repealed."  I  think,  on  the  ordinary  construction  of 
acts  of  Parliament,  looking  at  the  wcnrds  of  this  act,  the  only  effeet  of 
this  act  is  to  put  an  end  altogether  to  the  new  Court  of  the  Honor  of 
Pontefract,  but  the  old  court  was  put  an  end  to  before,  and  it  does 
not  revive  it,  and,  therefore,  that  the  old  court  has  no  jurisdiction  now 
to  entertain  suits  of  replevin.  The  evidence,  as  already  observed,  did 
not  show  any  franchise  to  grant  replevins,  independency  of  the  right 
to  try  them,  and  that  is  put  an  end  to. 

Aldbrson,  and  Pljltt,  BR,  concurred  jj^^  discharged. 

Watson^  Ellis^  and  iL  HtM^  December  3d,  showed  cause  against 
the  rule  to  enter  a  verdict  for  the  defendants.  The  fixed  machinery 
was  not  distrainable,  for  ^  nothing  shall  be  distrained  for  rent  that 
cannot  be  rendered  again  in  as  good  plight  as  it  was  at  the  time  of 
the  distress  taken."  Co.  Lit  47,  a.  The  rule  is  thus  laid  down  in 
Amos  and  Ferard  on  Fixtures,  p.  314, 2d  edition, "  It  is  an  established 
rale  of  law,  that  things  adhadng  to  the  freehold  cannot  be  taken  under 
a  distress,  whether  for  rent,  services,  fines,  or  duties,  &c.  And  this 
role  holds,  not  merely  in  respect  of  such  things  as  become  by  annex- 
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ation  parcel  of  the  inheritance,  and  are  not  afterwards  serviceable, 
bat  it  applies  to  fixtures  of  whatever  natnre  or  constmction,  and 
whether  put  up  for  trade  or  for  any  other  purpose."  JBallen  v.  Runderj 
1  Or.  M.  &  R.  266;  s.  c  3  Law  J.  Rep.  (n.  s.)  Exch.  260.  Drcqfpes 
▼.  Harter,  2  Cr.  &  M.  153 ;  s.  c.  9  Law  J.  Rep.  (n.  s.)  Exch.  24.  Jfin- 
shcUl  V.  Lloydy  2  Mee.  &  W.  450 ;  s.  c.  6  Law  J.  Rep.  (w.  s.)  'Exch, 
115.    Dalton  v.  WhUteTn,  6  Jurist,  1063. 

[Parke^  B.  The  present  case  stands  quite  upon  the  boundary.] 
Articles  fixed  by  screws  are  fixtures,  and,  therefore,  not  removable. 
"  Things  fixed  to  the  freehold  cannot  be  distrained,  as  the  doors  or 
windows  of  a  house."  Com.  Dig.  "Distress,"  C.  A  millstone 
taken  out  to  be  picked  is  not  distrainable ;  and  the  same  rule  applies 
to  the  present  machines,  which  are  the  fixtures  of  the  cotton  mill. 
They  cited  Li/de  v.  Russellj  1  B.  &  Ad.  394 ;  s.  c.  9  Law  J.  Rep. 
K.  B.  26.  Dw;k  v.  BraddyU,  RTCle.  217.  Bro.  Abr.  "Distresse," 
pi.  23.  Darby  v.  Hams,  1  Q.  B.  Rep.  895 ;  s.  c.  10  Law  J.  Rep. 
(n.  s.)  Q.  B.  294.  Colegrave  v.  Duw,  Santos,  2  B.  &  C.  76;  s.  c  1 
Law  J.  Rep.  K.  B.  239.  Davis  v.  Jones,  2  B.  &  Aid.  165.  Wans- 
braagh  v.  Maton,  4  Ad.  &  E.  884 ;  s.  c.  5  Law  J.  Rep.  (n.  s.)  K.  R 
150.  The  King  v.  Otley,  1  B.  &  Ad.  161 ;  s.  c  9  Law  J.  Rep. 
M.  C.  11.  Lcmgstaff  v.  Meagoe,  2  Ad.  &  E.  167;  s.  c  4  Law  J. 
Rep.  (n.  8.)  K.  B.  28.  Morley  v.  Pincombe,  2  Exch.  Rep.  101 ;  s.  c 
18  Law  J.  Rep.  (n.  s.)  Exch.  272.  Taylor  v.  SteHdaU,  7  Q.  B.  Rep. 
634 ;  s.  c.  14  Law  J.  Rep.  (n.  s.)  Q.  B.  301. 

Hoggins,  Pashley,  and  H  HtU,  in  support  of  the  rule.  The  main 
rule  applicable  to  this  case  is,  that  all  chattels  which  are  so  fixed 
to  the  land  that  they  can  easily  be  removed  from  one  part  of  the 
land  to  another,  without  injury  to  the  land,  may  be  distrained.  There 
is  also  another  rule  on  the  subject,  that  the  ffoods  distrained  should 
be  capable  of  being  restored  in  the  same  plight  as  they  were  in  at 
the  time  of  taking.  If  those  rules  are  applied  to  the  present  case, 
the  articles  distrained  are  properly  the  subject  of  distress.  They 
cited  Herlakenderis  Case,  4  Kep.  62.  Cookers  Case,  Moor,  177. 
Simpson  v.  Hartopp,  Willes,  612.  2  Black.  Com.  428, 3  Black.  Com. 
10.  Avery  v.  Cheslyn,  3  Ad.  &  E.  75.  11  Repertoire  de  Merlin,  37. 
Taylor's  Elements  of  the  Civil  Law,  475.  Mackeldey  on  the  Roman 
Law,  s.  148.  Pothier  on  the  Customs  of  the  Duchy  of  Orleans,  p. 
647,  ed.  1780.  Sheen  v.  Rickie,  5  Mee.  &  W.  175 ;  s.  c.  8  Law  J. 
Rep.  (n.  s.)  Exch.  217.  Pool  v.  LongviU,  3  Salk.  166.  PiU  v.  Shew, 
4  B.  &  Aid.  206.  Mackintosh  v.  TroUer,  3  Mee.  &  W.  184 ;  s.  c  7  Law 
J.  Rep.  (n.  8.)  Exch.  65.     Gilbert  on  Distresses,  p.  38. 

C%ur,  adv.  vulL 
The  judgment  of  the  court  was  now  (December  16)  delivered  by 

Parke,  B.  There  is  a  case  of  HeUaweU  v.  Eastwood,  argued  a 
few  days  ago,  when  a  part  of  the  case  was  disposed  of.  The 
question  remaining  to  be  disposed  of  in  this  case  is,  whether  cotton- 
spinning  machines,  which  were  fixed  by  means  of  screws,  some  into 
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the  wooden  floor,  and  some  into  lead,  which  had  been  poured  in  a 
voelted  state  into  holes  in  the  stone  for  the  purpose  of  receiving  the 
screws,  were  by  law  distrainable  for  the  rent  of  the  mill  in  which 
they  were  affixed.  Before  the  machines  were  so  attached  they  were 
mere  chattels,  and  undoubtedly  w^e  distrainable  chattels,  and  the 

2aestion  is,  whether  they  lost  that  character  by  being  attached  to  the 
xture  in  the  manner  described  This  question  is  to  be  determined 
exactly  in  the  same  way  as  it  would  have  been  before,  if  the  statutes 
on  the  subject  had  not  passed.  No  chattels  could  be  distrained 
which  were  not  the  subject  of  distress  at  common  law,  except  those 

Eovided  for  by  the  statute,  and  this  de^Kniption  of  chattel  is  not. 
either  the  power  to  sell  in  distress  given  by  the  statute  of  Will.  3, 
nor  the  power  to  impound  upon  premises  given  by  the  statute  of  11 
Gea  2,  extends  the  right  of  dktress  to  chattels  not  before  the  subject 
of  it ;  still  less  does  the  right  of  a  landlord  for  a  year's  rent  before 
the  goods  taken  in  execution  can  be  moved,  afford  a  reason  for  hold- 
ing that  all  goods  which  can  be  taken  in  execution  can  also  be  dis- 
trained. We  must  decide  the  case  in  the  same  way  as  if  the 
distrainor  were  obliged  to  take  the  chattels  distrained  immediately 
to  a  public  or  private  pound.  At  common  law,  things  fixed  to  the 
freehold,  and  which  became  part  of  it,  could  not  be  distrained  for  two 
reasons.  Chief  Baron  Gilbert  says,  **  Whatever  is  part  of  the  free- 
hold cannot  be  distrained,  for  what  is  part  of  the  freehold  cannot  be 
severed  from  it  without  detriment  to  the  thing  itself  in  the  removal ; 
consequently,  that  cannot  be  a  pledge  which  cannot  be  restored  in 
skUu  quo  to  the  owner.  Besides,  what  is  fixed  to  the  freehold  is 
part  of  the  thing  demised,  and  the  nature  of  distress  is  not  to  resume 
part  of  the  thing  itself  for  the  rent,  but  only  the  inducta  et  illata  upon 
the  soil  or  house."  See  Gilbert  on  Distresses,  pp.  34  and  48.  And 
upon  the  sole  ground  that  they  are  parcel  of  the  freehold,  by  con- 
structikm  of  law,  keys,  windows,  shutters,  concerning  the  realty,  are 
not  liable  to  be  distrained.  It  was  besides  a  rule  of  common  law, 
that  things  which  could  not  be  restored  in  the  same  plight  and  condi- 
tion could  not  be  distrained  for  rent  That  is  laid  down  in  Coke 
upon  Littleton,  47,  and  in  Gilbert  on  Distresses  in  the  part  I  have 
auready  cited. 

We  have,  therefore,  to  decide  whether  these  machines  fall  within 
either  the  categories,  otherwise  they  are  not  protected.  They  do 
not  fall  within  the  latter,  for  upon  being  taken  to  the  pound  they 
might  be  brought  back  without  damage  to  themselves.  They  are 
not  of  a  perishable  nature,  and  would  not  suffer  by  a  careful  removal 
If  it  were  necessary  to  take  them  to  pieces  in  order  to  remove  them, 
that  circumstance  would  make  no  difference,  for  that  might  occur  to 
chattels  with  respect  to  which  there  is  no  question.  As  for  instance, 
four-post  bedsteads  could  not  be  carried  to  the  pound  without 
being  first  taken  to  pieces,  and  the  distrainor  would  nave  no  reason 
to  complain  that  they  were  restored  to  him  in  a  disjointed  state  at 
the  pound,  where  he  must  attend  to  receive  them.  It  would  save 
him  the  trouble  of  taking  the  bedsteads  to  pieces  again,  in  order  to 
replace  them,  if  they  bsul  been  re^ored  entire.    Nor  does  it  make 
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any  difference  that  the  distrainee  wookl  be  obliged  to  incur  the 
expense  of  refixing  the  machinery.  Predflely  the  same  objection 
might  be  made  to  distress  on  any  article,  if  it  required  expesae  to 
carry  back  from  the  ponnd,  and  restore  to  its  fcHiner  positke.  A 
dbtrainee  at  common  law  must  be  at  the  trouble  and  expense  of 
taking  back  his  goods  from  the  pound.  This  practical  inconvenieiioe 
is  now  obviated  by  the  power  of  impounding  upon  the  jpiemises. 
The  only  question,  therefore,  is,  whether  the  machine  when  nxed  was 
parcel  of  the  freehold,  and  this  b  a  question  of  fact,  depending  on 
the  circumstances  of  each'  case,  &uid  prindpaUy  on  two  oonsideratioDs : 
First,  the  mode  of  annexation  to  the  soil  or  fabric  of  the  house,  and 
the  extent  to  which  it  is  united  to  them,  whether  it  can  easily  be 
removed  mUgre^  salve  et  commode^  or  not,  without  injurv  to  itself  or 
the  fabric  of  the  building.  Secondly,  on  the  object  and  purpose  of 
the  annexation,  whether  it  was  for  the  permanent  and  substantial 
improvement  of  the  dwelling,  in  the  language  of  the  civil  law,  per- 
pekU  U9U8  causoj  or  merely  for  a  temporary  purpose,  (see  the  Year 
Book,  20  Hen.  7,  c.  13,)  or  the  more  complete  enjoyment  and  use  of 
it  as  a  chattel.  Now,  in  considering  this  case,  we  cannot  doubt  that 
the  machines  never  became  a  part  of  the  freehold.  They  were 
attached  slightiy,  so  as  to  be  capable  of  removal  without  the  least 
injury  to  the  fabric  or  the  building  or  themselves,  and  the  object  and 
purpose  of  the  annexation  was  not  to  improve  the  inheritance,  bat 
merely  to  render  the  machines  steadier  and  more  capable  of  con* 
venient  use  as  chatteb.  They  never  were  part  of  the  freebcdd  any 
more  than  a  carpet  would  be  which  is  attached  to  the  floor  by  nails. 
Cor  the  purpose  of  keeping  it  sfaretched  out,  or  curtains,  locAiag- 
glasses,  pictures,  and  other  matters  of  an  ornamental  nature  wliieh 
have  been  slightly  attached  to  the  walls  of  the  dwelling  as  famitore, 
and  which  is  probably  the  reason  why  they  and  similar  artides  have 
been  held  in  different  cases  to  be  removable.  The  machines  would 
have  passed  to  the  executor.  That  is  laid  down  by  Lord  Lyndhnist, 
ia  the  case  of  Trappes  v.  Harier.  They  would  not  have  passed  by 
the  conveyance  or  demise  of  the  milL  They  never  ceased  to  have 
the  character  of  movable  chattels,  and  were,  therefore,  liable  to  the 
defendant's  distress.  The  result  will  be,  that  the  plaintifPs  rule  is 
discharged,  and  the  defendants'  rule  made  absolute. 

Bules  accardmgbf. 


Reed  t;.  Lamb.^ 

HUarj  Term,  Jannaiy  SO,  1851. 

Pkading—  General Lsue—Ftaudsy  Statute  o/,  29  Car.2,c.3,s. 4. 

A  plea  that  the  promife  Boed  upon  was  a  promise  to  answer  for  the  debt  of  another  penoo, 
and  that  there  was  no  agreement  or  memorandom  or  note  thereof  in  writing  and  signed 
Ij  the  defendant,  is  bad  as  amounting  to  the  general  issue. 

1  90Uw  J.  Rep.  (9.  s.)Excb.  leL 
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Assumpsit  upon  a  guaranty. 

Plea — That  the  promise  of  th4  defendant  was  a  promise  to 
answer  for  the  debt  of  one  A.  B^  and  that  there  was  no  agreement 
er  memorandum  or  note  thereof  in  writing  and  signed  by  the  defend- 
ant or  any  other  person,  therennto  by  him  lawfully  authorized.  Ver- 
ification. 

Special  demorrer  and  joinder. 

Bodwellj  in  support  of  the  demurrer.  The  plea  is  bad,  as  amount- 
ing to  the  general  issue.  Maggs  v.  Ames^  4  Bing.  470 ;  s.  c.  6  Law 
J.  Kep.  C.  P.  75,  in  which  the  plea  was  held  good,  has  been  overruled 
by  BuUemere  v.  HapeSj  5  Mee.  &  W.  456 ;  s.  c.  9  Law  J.  Rep.  (n.  s.) 
Exch.  44,  and  Lectf  v.  Taton^  10  Ibid.  393 ;  s.  c  12  Law  J.  Rep.  (n.  s.) 
Exch.  69.  Lilley  v.  Heuntty  11  Price,  494,  was  a  previous  decision  to 
the  same  effect. 

The  court  then  called  on 

White.  This  is  a  plea  under  the  4th  section  of  the  Statute  of 
Frauds,  which  differs  from  the  17th,  which  was  pleaded  in  Leaf  v. 
Tuian.  The  17th  section  enacts,  that  no  contract  shall  be  good,  so 
that  the  general  issue  in  accordance  with  the  new  rules  sets  up  the 
defence  of  the  statute,  for  it  is  a  denial  of  the  contract  But  the 
words  of  the  fourth  section  are,  that  no  action  shall  be  brought,  and 
the  defence  should  therefore  be  pleaded,  like  the  plea  of  the  non- 
deHverv  of  a  signed  bill  in  an  action  by  an  attorney. 

[AldersoHj  B.  That  is  a  different  case.  There  he  has  the  right  of 
action,  but  the  time  of  suinff  is  postponed  by  the  statute.  A  con- 
tract, under  the  17th  section,  is  invalid  in  point  of  law ;  and  what  is 
the  difference  between  that  and  a  contract  upon  which  no  action  can 
be  brought?  The  Court  of  Common  Pleas  have  decided  against  a 
plea  of  the  analogous  statute  of  9  G^.  4,  c.  14,  s.  6.  Thimlep  v. 
MaegreffOTy  6  Man.  &  G.  46;  s.  c.  12  Law  J.  Rep.  (n.  s.)  C.  P.  296.] 

In  HUl  V.  Sydney,!  Ad.  &  R  956;  s.  c  7  Law  J.  Rep.  (n.  s.)  Q.  B. 
87,  it  was  held  that  the  defence  under  the  2  Geo.  2,  c.  23,  that  a 
I^intiff  was  not  admitted  an  attorney  of  the  cotirt  was  not  admis- 
BiMe  under  the  general  issue.  Buttemere  v.  Hayes,  does  not  overrule 
Maggs  V.  AmeSy  as  the  latter  case  decided  that  the  statute  might  be 
ple^Jed,  although  it  might  also  have  been  given  in  evidence  under 
the  general  issue. 

Per  curiam}  It  was  decided  in  Carrington  v.  Roots,  2  Mee.  &  W. 
248 ;  s.  c.  6  Law  J.  Rep.  (n.  s.)  Exch.  95,  that  there  was  no  difference 
in  the  legal  effect  of  the  4th  and  17th  sections ;  and  Leaf  v.  Tuton  is  a 
distinct  authority  that  a  plea  under  the  17th  section  amounts  to  the 
general  issue,  and  therefore  a  plea  under  the  4th  section  is  bad  for  the 

same  reason.  _  .         .  ^    ^.      t  •  ^--^ 

Judgmentfor  the  platnttff. 

'  * __— — — ^ 

1  Pollock,  C  Bw,  Vamme  tnd  Aldbkson,  BB. 
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Dob  d.  Bbbch  St  another  v.  Nall.^ 

HDaiy  Torm,  Janttary  S7, 1M1. 

Power  of  AppakUmeni —  Oeneral  9r  li$mted  to  CkUdrem. 

H.  B.  being  seized  in  fee  of  certain  premises  and  also  possessed  of  certain  stock,  br  settle- 
ment prior  to  ber  marriage  with  J.  C,  assigned  the  sud  stock  in  trust  after  mAtTMige  fipr 
her  separate  use  or  snch  person  or  persons  as  she  should  by  deed  appoint^  and  oonveyed 
her  said  real  property  in  trust  for  nerself  until  her  marriage  with  J.  C^  and  then  to  her 
separate  use  during  their  joint  lives,  and  after  her  decease  to  the  use  of  her  husband  J.  C. 
for  Ufd,  and  after  his  death  ''  to  the  use  of  the  child  and  ohildran  of  the  aaM  M.  B.  by  Oie 
•aid  J.  0^  or  other  jperson  or  persons,  and  for  suich  mm»  and  subject  to  such  powers  aad 
provisoes  as  the  said  M.  B.  should,  notwithstanding  her  said  intended  corerture,  by  deed 
appoint :  **  — 

Bield^  that  the  power  of  appointment  could  only  be  exercised  in  fkror  of  the  child  or  children 
of  M.  B.  by  J.  C,  or  other  after-taken  husband. 

Ejectment  for  certain  premises  in  Liverpool 

At  the  trial,  before  Rolte,  B.,  at  the  Liverpool  Spring  assizes,  1850, 
a  verdict  was  found  for  the  lesson  of  the  plaintitt^  subject  to  a  case 
which  was  stated  for  the  opinion  of  tlie  court  The  material  fuU 
were,  that  Martha  Beech  being  possessed  of  certain  personal  ptopi' 
erty,  inter  alia  300L  navy  5/.  per  cents.,  and  being  seized  in  fee  of  the 
premises  in  question,  executed  a  deed  of  settlement  shortly  before  her 
marriage  with  John  Cummins.  By  this  deed  it  was  dedared  {mter 
aUa)  that  her  trustees,  Elias  Wild  and  Bbenezer  Nail,  should  staod 
possessed  of  and  interested  in  the  said  sum  of  3O0L  navy  52.  per 
cents.,  and  the  interest,  dividends,  and  annual  produce  thereof  in  tzust 
for  the  said  Martha  Beech  until  the  marriage  between  h^  and  the 
said  John  Cummins,  and  from  and  immediately  after  the  solenuuzap 
tion  thereof,  then  upon  trust  to  pay  the  interest,  dividends,  and  annual 
produce  of  the  said  sum  of  300/L  navy  5^  per  centB.,  when,  and  as  tbe 
same  respectively  should  from  time  to  time  be  by  them  received  or 
receivable,  unto  the  said  Martha  Beech  for  and  during  her  life  to  and 
for  her  own  sole  and  separate  use  and  ben^t,  or  to  such  person  or 
persons  as  she  by  writing  under  her  hand  should  from  lime  to  time, 
notwiyistanding  her  coverture,  direct  or  appoint.  The  deed  then  pro* 
ceeded  to  dispose  of  the  real  estate,  and  the  premisee  in  question 
were  conveyed  to  the  said  trustees,  in  trust,  for  the  scdd  Martha  Beech 
until  her  marriage  with  John  Cummins,  and  after  such  marriage,  in 
trust' for  her  sole  and  separate  use;  and  the  deed  then  contained  the 
following  clause :  ^  And  after  the  decease  of  the  said  Martiia  Beech, 
then  in  trust  to  pay  the  rents,  issues,  and  profits  of  the  said  heredita- 
ments and  premises  unto  the  said  John  Cummins  and  his  assigns  for 
and  during  his  life,  and  from  and  afl;er  the  several  deceases  of  the 
said  Martha  Beech  and  John  Cummins,  to  the  use  of  the  child  and 
children  of  tiie  said  Martha  Beech  by  the  said  John  CimmiiBs,  or 
.  other  person  or  persons,  and  for  such  estate  and  estates,  interest  and 
interests,  ends,  intents  and  purposes,  and  with,  under,  and  subject  to 
such  powers,  provisoes  and  declarations  and  agreements  as  the  said 

1  SO  Lsw  J.  Rap.  (h.  b.)  Eieh.  1(0. 
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Martha  Beech  alone,  and  notwithstanding  her  said  intended  cov- 
erture, by  any  deed  or  instnimeat  ill  writing  to  be  sealed  and  deliv- 
ered by  her  in  the  presence  of  one  or  more  credible  witnesses,  or  by 
her  last  will  and  testament  in  writing,  or  any  codicil  in  writing  in  the 
natore  of  ber  last  will  and  testament,  to  be  signed  and  published  by 
her  in  the  presence  of  one  or  more  credible  witnesses,  shall  direct  or 
appoint" 

On  the  9th  of  October,  1830,  the  marriage  took  place.  On  the 
26th  of  October,  1835,  Mrs.  Cnmmins  made  her  will,  and  affected  to 
exercise  the  power  of  appointing  the  premises  in  question.  On  the 
10th  of  November,  1835,  Mrs.  Cummins  died,  never  having  had  anv 
children.  On  the  17th  of  Jnnie,  1844,  Mr.  Cummins,  the  husband, 
died.  The  lessors  of  the  plaintiff  claimed  as  heirs  at  law  to  Mrs. 
Cummins.  The  defendants  were  entitled  to  hold  the  premises,  if 
Mrs.  Cummins  had  any  power  of  appointing  them  by  her  will  under 
the  powers  of  the  above  deed. 

MalinSy  for  the  lessors  of  the  plaintiff  The  question  is,  whether 
tiie  power  of  appointment  reserved  by  Martha  Beech  was  general,  or 
to  be  exercised  only  in  favor  of  her  children  by  her  husband  John 
Cummins,  or  any  after-taken  husband.  The  insertion  of  the  wonk 
^  child  or  children  "  is  conclusive,  for  if  the  power  had  been  intended 
to  be  general  it  would  have  been  ^^  to  the  use  of  such  persons  as  she 
should  appoint,"  which  are  the  wends  when  the  300/.  navy  6L  per 
cents,  are  dealt  with. 

O.  Atkmsdnj  contra.  Looking  at  the  circumstances  and  the  whole 
deed,  it  cannot  be  supposed  Martha  Beech  intended  to  deprive 
herself  of  the  power  ot  dealing  with  ber  own  ireehold  property  in 
case  she  had  no  children.  There  is  no  clause  showing  that  a  second 
marriage  was  contemplated,  and  there  is  no  grammatical  inaccuracy 
in  reading  the  power  as  if  the  words  ^  to  the  use  of"  were  repeated 
before  ^  other  persons,"  just  as  the  personal  property  is  disposed  of. 
Provisions  for  children  by  an  after-taken  husband  are  not  usuaL 

Malins  was  not  called  on  to  reply. 

Parkb,  R^  The  rule  is  to  take  the  natural  and  ordinary  sense  of 
the  words,  and  in  this  case  the  application  of  that  rule  is  to  refer  the 
words  ^  or  other  person  "  to  the  last  antecedent,  and  not  to  a  previous 
one,  unless  such  construction  would  lead  to  a  manifest  incongruity  or 
absurdity.  If  then  it  is  so  referred,  ^^  by  "  must  be  inserted,  and  it  be- 
comes a  provision  for  appointing  to  children  by  a  future  husband 
The  other  construction  would  msike  the  insertion  of  the  w(»ds  ^  child 
<Nr  children  "  quite  useless.  It  may  be  this  was  not  the  meaning  of 
the  parties,  but  rendering  the  words  according  to  the  prima  facie  and 
|dain  meaning,  it  is  a  power  to  be  exercised  only  in  favor  of  her 
children  by  John  Cummms,  or  other  person  or  persons. 
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Ajldbrson,  B.  The  natural  referenoe  of  the  word  ^  other''  is  to  ibe 
dauBe  just  preceding,  and  there  is  a  genend  power  given  as  to  the 
stock  which  is  confened  by  apt  and  proper  words,  which  might  wd 
have  been  used  had  a  general  power  been  intended  with  respect  to  the 
veal  estate.  The  word  ^  other,"  therefore,  mast  be  constnied  to  mean 
children  by  a  future  husband. 

Platt,  R  I  am  of  the  sanie  o[Hnion.  If  a  general  power  was  in- 
tended, why  should  not  the  limitation  have  been  ^  to  the  use  of  such 
person  or  persons,"  without  any  mention  of  children  ? 

Judgment  for  the  plaintiff. 


Kerby  V,  Harding  k  Biggs.^ 
Hilaiy  VaoMiom  Febnaiy  12,  1861. 

Distress  —  Notice  of —  Abandcnment  of. 

A  BOtioo  of  difltreu  stated  ^  tiuU  by  Tirtae  of  an  aaihori^  to  me  giren,  &c^  I  hare  seised  (be 
ffoods,  chattels,  and  effects  specified  ia  the  schedule  hereunto  annexed  for  the  sum  of  170L 
dae,**  Ac.  The  schedule  specified  certain  goods,  and  concluded  thus :  "  And  all  other  goods, 
chattels,  and  effects  that  may  be  found  in  and  ibcmX  the  said  premises,  that  maj  be  requbcd 
la  order  to  satisfy  the  above  rent,  logelfaermth  the  tipanfleB  I*' — 

BM,  that  tiiis  notice  did  not  justify  the  seianre  of  any  goods  besides  those  spediled  in  Ike 
schedule. 

A  distnuiied  for  rent  doe  from  his  tenant  B,  a  limy  stable-keeper,  and'  twlk  a  ponj  and 
carriage  belonging  to  one  of  B^s  customers.  While  the  broker  was  in  possesaioii,  the 
owner,  who  was  iterant  of  the  distress,  was  allowed  to  take  his  pony  and  carriage  out  as 
usual,  the  broker  Delieving  that  he  would  bring  them  back :  — 

Hdd^  that  this  was  not  an  abandonment  of  the  distress,  and  the  owner  having  brought  them 
hadt,  they  were  still  subject  to  the  distrees. 

Casb«  The  first  count  stated,  that  before,  &c^  one  J.  Woods  was 
tenant  of  certain  premises  belonging  to  the  defendant,  J.  Big^ ;  that 
the  plaintiff  had  divers  goods  and  chattels,  to  wit,  a  pony,  a  carriage, 
and  a  set  of  harness,  and  that  the  defendants,  contriving  and  intend- 
ing to  injure  the  plaintiff,  heretofore,  to  wit,  &c.,  distrained  for  alleged 
arrears  of  rent  due  from  tiie  said  J.  Woods  to  the  defendant,  J.  Biggs, 
the  said  goods  and  chattels  then  on  the  premises  exceeding  in  value  1^ 
amount  of  the  alleged  arrears  of  rent,  and  the  costs  and  expenses  of 
the  distress,  and  thereby  took  an  excessive  distress.  Averment,  that 
the  other  goods  were  of  greater  value  than  the  alleged  arrears  of  rent, 
costs  and  expenses,  and  that  the  said  goods  and  chattels  of  the  plain- 
tiff were  sold  by  the  defendants  under  the  distress.  The  second  count 
was  for  seizing  divers  goods  and  chattels  of  the  plaintiff  on  the  prem* 
Saes  of  J.  Woods,  for  rent  due  from  J.  Woods  to  the  defendant,  J. 
Biggs,  and  selling  the  same  without  giving  notice  of  the  said  distress 
and  the  cause  of  the  same  to  the  plaint*  or  the  said  J.  Woods,  or 

1  9eUw  J.R6p.(ir.s.)BxdL]63. 
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leaving  sndi  notice  at  the  cluef  maQsiQn-iKmae  or  other  next  notorions 
place  OR  the  said  piradseB,  aoeocdiag  to  the  elatate.  The  third  count 
waa  in  trorer. 

The  defendants  pleaded  not  guilty  by  statnte.    Issue  thereon. 

At  the  trial,  befure  Parke,  B.,  at  Ghuldhall,  at  the  sittings  after  Trin* 
ity  term,  it  appeared  that  J.  Woods  was  a  tenant  to  the  defendant  J. 
Biggs  of  certain  premises  in  South  Place,  Finsbury,  where  he  carried 
on  the  business  of  a  livery  stable-keeper,  and  that  the  plaintiff  had  a 
pony  and  carriage  on  thepremises  at  the  time  of  the  distress.  The 
broker  came  in  upon  the  23d  of  July,  Imt  the  business  was  not  inter- 
fered with  until  the  25th.  Several  persons  who  had  horses  and  car* 
riages  standing  at  livery  upon  the  premises  were  allowed  to  take  them 
out  for  use,  promising  to  bring  Hiem  back.  The  plaintiff  took  his  out 
daily  until  the  28th  of  July.  On  the  26th  of  July  the  broker  told  the 
hostler  that  the  plaintiff  might  have  his  pony  and  carriage,  adding, 
^  He  will  bring  it  back  again,  I  dare  say."  The  pleuntiff  was  not  in- 
fcmned  of  the  disrtaress  until  the  28th  of  July.  The  first  count  was 
abandoned  by  the  counsel  for  the  plaintiff,  but  it  was  contended  that 
the  notice  of  distress  was  bad. 

This  notice  was  as  follows :  — 

"  Bent,  170Z./  Possession  money,  6t  15«. 

"  Mr.  John  Woods,  or  to  whom  else  it  may  concern. 

^  Take  notice  that  by  virtue  of  an  authority  to  me  given,  I  have  this 
day  seized  and  distrained  the  several  goods,  chattels  and  effects  specified 
in  the  schedule  or  inventory  hereunder  written,  for  the  sum  of  170^, 
so  mueh  being  due  and  oviring  for  four  qimrters'  rent,  due  at  Mideum* 
mer  <biy  last  past  to  Jeremiah  Biggs,  for  the  messuage  or  tenement 
and  premises  situate  and  being  in  South  Place,  Finsbury,  in  the  parish 
of  St  Stephen,  Coleman  Street,  in  the  city  of  London ;  and  unless 
you  pay,  or  cause  to  be  paid,  the  above  sum,  together  with  all  costs, 
charges,  or  expenses  attending  this  distress,  or  replevy  the  same  within 
five  days  from  the  date  hoeof^  they  will  be  appraised  and  sold 
aeeording  to  law. 

"July  23, 1849.    170L 

(Signed)  **  R.  Harding,  auctioneer  and  valuer,  25  New  Broad 
Street,  City. 

"  Schedule  or  inventory  to  which  the  above  notice  refers,  viz.,  double 
brecLk,  single  ditto,  black  horse,  two  roan  horses,  two  black  horses, 
chestnut  ditto,  headed  cart,  four  wheel  chaise,  and  all  other  goods, 
chattels  and  effects  on  the  said  premises  that  may  be  required  in  order 
to  satisfy  the  above  rent,  together  with  the  expenses." 

It  was  admitted  that  the  {daintiff 's  goods  were  not  among  those 
particularly  specified 

His  lordship,  upon  the  authority  of  Wakeman  v.  Lmdsepj  19  Law 
J.  Rep.  (n.  s.)  Q.  B.  166,  held  the  notice  to  be  sufficient,  and  a  verdict 
was  M>und  for  the  defendants  mk  the  second  count.  It  was  further 
contended  that  the  plaintiff  was  entitled  to  recover  upon  the  count  in 
trover,  on  the  ground  that  the  permission  to  the  plamtiff  to  take  the 
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pony  and  phaeton  off  the  premises  amounted  to  an  abandonmeat  of 
the  distress  so  (slt  as  it  affected  his  property*  His  lokkhip  said  the 
question  was  whether  the  defendants  by  their  conduct  meaoit  to  abaur 
don  the  distress,  and  the  jury  found  for  the  defendants  on  the  third 
count 

A  rule,  calling  upon  the  defendants  to  show  cause  why  there 
should  not  be  a  new  trial,  was  obtained  in  Miohaeknas  torm,  against 
which 

Kmnoles  (J.  Broum  and  Kmg^dom  with  him)  showed  cause.^  The 
notice  is  good,  for  it  plainly  means  that  all  the  goods  which  are  on  the 
premises  are  seized,  and  that  so  much  will  be  sold  as  is  necessary.  It 
IS  substantially  the  same  as  the  notice  hdd  good  by  the  Couxi  of 
Queen's  Bench,  in  Wakeman  v.  Lindsay. 

[AldersonJ  B.  '  That  decision  goes  to  the  extremity  of  the  law,  and 
is  not  to  be  enlarged.] 

It  is  sufficient  u  the  notice  give  such  information  of  the  distress  as 
to  put  the  owner  upon  tiie  inquiry.  The  statute  does  not  roqoire  any 
particular  form*  Then  there  was  no  abandonment  of  the  goods  aeixed, 
for  there  was  nothing  done  to  deprive  the  landlord  of  the  right  to  treat 
the  tenant  as  a  wrong-doer  had  he  taken  away  the  goods  after  they 
had  been  brought  back.  Swann  v.  The  Earl  of  Falmouth^  8  B.  &  d 
456;  s.c6  Law  J.  B^p.IL  B.,374.  There  was  no  intention  to  aban- 
don, as  it  was  believecf  that  they  would  be  brought  back. 

Barstow,  in  support  of  the  rule.  The  case  relied  upon  at  the  trial 
was  not  then  sumcientiy  examined,  but  it  now  appears  that  the  notices 
difier  materially.  Besides,  the  Court  of  Queen's  Bench  seem  to  have 
had  great  reluctance  in  coming  to  that  particular  decision,  and  both 
Patteson,  J.  and  Erie,  J.  warned  brokers  against  adopting  such  gen- 
eral  notices.  If  this  notice  is  now  held  sumcient,  in  luture  it  wiU  be 
universally  adopted,  for  it  will  be  convenient  not  to  specify.  For- 
merly, it  was  necessary  to  remove  and  impound  the  goods  taiken,  and 
there  must  still  be  distinct  information  given  of  what  are  sensed. 
Then,  as  to  the  abandonment,  the  question  is  not  the  intention,  but 
the  act  Could  not  the  plaintiff  have  sold  the  pony  and  caniage 
while  they  were  in  his  possession  off  the  premises  ?  He  cited  Williams 
V.  Ptice,  3  B.  &  Ad.  695;  s.  c  1  Law  J.  Rep.  (n.  s.)  K.  B.  258,  and 
Bayliss  v.  Fisher ^  7  Bing.  153 ;  s.  c  9  Law  J.  Rep.  (n.  s.)  C.  P.  43. 

[Parke^  B,  It  is  a  sort  of  permitted  pound  breach.  The  question 
is,  if  the  owner  brings  them  back,  whether  they  are  not  in  the  pound 
under  the  first  taking.  We  will  consider  the  mst  point,  and  intimate 
whether  we  will  hear  the  argument  concluded  on  tiie  second.] 

Our.  ado.  tmit 
The  judgment  of  the  court  was  now  delivered  by 

Parks,  B.    His  lordship,  after  stating  the  pleadings,  said :  It  ap- 

^  Decemlber  5,  before  VmmmMj  ALOxmsov,  P1.4TT,  sad  Mabtiii,  BB. 
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peared  that  the  defendant  Biggs  was  the  landlord,  and  Harding  was 
the  bailiff  who  made  the  distress  on  the  premises  of  John  Woods, 
who  was  a  livery  stable-keeper,  and  they  took  upon  that  occasion  a 
quantity  of  horses  and  carnages  that  were  at  the  livery  stables,  and, 
among  the  rest,  the  pony  of  the  plaintiff.  Upon  the  trial  the  learned 
counsel  for  the  plaintiff  abandoned  the  count  for  the  excessive  distress, 
bat  he  pressed  to  recover  on  the  second  count  in  the  declaration  for 
selling  without  giving  the  proper  notice  under  the  statute  and  upon 
the  count  in  trover.  It  appeared  also  that  while  the  officer  was  in 
possession  of  the  articles  distrained,  he  permitted,  at  the  request  of 
the  landlord,  or  by  the  permission  of  the  landlord,  the  persons  who 
had  horses  and  carriages  at  livery  occasionally  to  use  them,  on  the 
faith  that  they  would  bring  them  back  again,  without  expressing  that 
in  terms.  The  landlord  did  not  wish  to  injure  Woods  in  his  business 
of  livery  stable-keeper,  and  accordingly,  on  one  occasion  the  plaintiff 
was  permitted  to  take  his  pony  away ;  he  rode  it  out  and  brought  it 
back  again  afterwards,  and  left  it  on  the  premises.  Two  points  were 
made  for  the  plaintiff.  First,  he  said  the  notice  of  distress  that  was 
given  was  insufficient.  Wakeman  v.  Lindsay  was  cited.  That  was 
a  notice  of  distress,  beginning  in  the  usual  manner,  with  a  schedule 
containing  a  variety  of  different  effects,  and  at  the  close  of  it  there 
was  a  memorandum  — "  and  any  other  goods,  chattels,  and  effects 
that  may  be  found  in  and  about  the  premises."  And  upon  this  case 
being  cited,  and  without  adverting  to  it  more  particularly,  I  held  that 
the  notice  of  distress  given  in  this  case  was  sufficient;  but  upon 
looking  at  the  notice  of  distress  given  in  this  case,  it  appears  to  be 
in  different  terms  from  the  notice  of  distress  in  that  case  to  which  I 
have  referred.  This  is  a  notice  beginning  in  the  usual  form,  "  By 
virtue  of  authority  to  me  given,  I  have  this  day  seized  and  distrained 
the  several  goods,  chattels,  and  effects  specified  in  the  schedule  or  in- 
ventory hereunder  written."  The  terms  in  that  case  of  Wakeman  v. 
Lindsay  were,  "  By  virtue  of  an  authority  to  me  given  by  your  land- 
lord, take  notice  1  have  this  day  distrained  the  goods  and  chattels 
mentioned  in  the  inventory  hereunder  written  for  the  sum  of  28/.  Is, 
9rf.,  being  for  arrears  of  rent  due  the  29th  of  September,  and  unless  you 
pay  the  said  rent  and  the  expenses,  or  replevy  the  said  goods  within 
five  days  from  the  date  hereof,  they  will  be  appraised  and  sold,"  (then 
there  was  an  inventory  containing  the  goods  specified,)  "  and  any 
other  goods  that  may  be  found  in  and  about  the  said  premises,  to  pay 
the  rent  and  expenses."  The  Court  of  Queen's  Bench  held  that 
notice  to  be  sufficient,  and,  although  with  some  reluctance,  I  held  this 
also  to  be  sufficient  upon  the  authority  of  that  case.  But,  as  I  ob- 
served, the  terms  of  this  are  different  Here  the  schedule  or  inventory 
follows,  in  which  there  are  several  breaks  and  horses  mentioned,  and  a 
chaise  is  also  mentioned,  but  the  horse  of  the  plaintiff  is  not  included 
in  that  part  of  the  inventory,  and  then  there  comes  this  conclusion  — 
^  and  all  other  goods,  chattels,  and  effects  that  may  be  found  in  and 
about  the  said  premises  that  may  be  required  in  order  to  satisfy  the 
above  rent,  together  with  the  expenses." 

Now,  we  think,  upon  consideration,  that  the  terms  are  too  vague, 
VOL.  III.  49  r^  T 
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and  do  not  point  oat  any  certain  goods,  chattels,  or  eieetB,  dinpt 
those  which  are  before  enumerated,  which  are  the  subject  of  the  dii- 
tress.  The  question  is,  whether  that  notice  is  a  sofficieot  notice 
within  the  meaning  of  the  stat  2  Will  &  M.  sess.  1,  c  6»  wUdi 
enacts,  that  ''where  any  goods  are  distrained  for  rent  reserved,  and 
the  tenant  or  owner  of  the  goods  distrained  shall  not,  within  five  dajs 
next  after  such  distress  taken  and  notice  thereof  and  cause  of  such 
taking  left  at  the  chief  mansion-house,  or  other  most  notorious  place 
on  the  premises  charged  with  the  rent  distrained  for,  replevy  the  same, 
with  sufficient  security  to  be  given  to  the  sheriff,  in  such  case,  after 
such  distress  and  notice  as  aforesaid,  and  expiration  of  the  said  fire 
days,  the  person  distraining  shall  and  may  with  the  sheriff,"  and  8o 
on, ''  cause  the  ^oods  and  chattels  so  distrained  to  be  appraised,  and 
after  such  appraisement  to  sell" 

Now,  it  has  been  held  the  notice  required  by  that  statute  must  be 
a  notice  in  writing,  because  it  must  be  left  at  the  chief  manuon- 
house ;  and  it  ^^pears  to  us,  the  statute  requires  not  merely  the  caoie 
of  taking  to  be  mentioned,  but  also  a  notice  to  be  given  thereof,  thst 
iS|  of  the  distress  taken,  which  must  include  ev^  thing  taken.  At 
common  law  no  such  notice  is  necessary,  because  at  common  law  aU 
that  was  to  be  done  was  for  the  landlord  to  go  to  the  prennaes 
charged  with  rent  to  take  the  goods,  to  impound  the  goods,  to  eoavef 
them  to  a  public  pound  or  private  pound,  giving  notice  in  the  latter 
case  of  the  place  to  which  the^  were  taken.  This  statute  dearly  is- 
quires  some  notice  of  the  taking ;  and  I  think  the  reasonabfe  ooa- 
struction  of  the  statute  is,  that  it  should  inform  the  tenant  or  the 
person  whose  goods  are  taken,  by  being  left  at  the  dwelMng-hoiife, 
and  give  notice  of  the  goods  taken,  as  well  as  express  what  amoni^ 
of  rent  is  in  arrear.  This  statute,  therefore,  we  think,  requires  the 
things  to  be  mentioned  that  are  taken ;  the  graaeral  description  '^  aaj 
other  goods,  chattels,  and  effects  on  the  premises,  or  in  and  about  the 
premises,"  would,  according  to  the  decision  of  the  Queen's  Beach,  be 
sufficient;  but  this  does  not  impound  all  the  goods  on  the  premises, 

.  but  onl^  impounds  all  the  goods,  chattels^  and  effects  that  may  be  le- 
quired  m  order  to  satisfy  the  above  rent  It  is  quite  uncertain  what 
are  taken,  and  therefore  it  appears  to  us  that  this  notice  is  an  insafi- 
dent  notice,  and  that  the  sale  afterwards  of  any  of  the  articles  not 
included  in  the  inventory  itself,  nominatim^  is  an  illegal  sale,  and  tbat 
the  defendants  are  responsible  for  them. 

Then,  another  objection  was  taken,  which  it  is  hardly  necessary  to 
mention,  because  on  this  ground  there  must  be  a  new  trial  Hie 
second  objection,  and  one  much  insisted  on  at  the  trial,  was,  thit 
after  the  plaintiff  had  been  permitted  to  take  his  horse  away,  be 
brought  it  back  again  voluntarily  into  the  custody  of  the  officer  who 
had  possession  of  the  distress,  and,  therefore,  there  must  be  a  kA 
distress  in  order  to  entitie  the  defendant  to  sell  that  horse.  We  are 
of  opinion  that  my  direction  in  that  respect  was  right  I  contiiwe 
of  the  same  opinion,  and  I  believe  my  brothers  concur  in  that,  tbat 
inasmuch  as  the  goods  were  taken  away  without  any  intention  wbat* 

*  ever  to  abandon  the  distress,  but  with  certainty  that  they  wouki  be 
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brought  back  again,  that  that  is  not  abandoning  the  distress,  and  that 
when  they  come  back  again  by  the  voluntary  act  of  the  person  who 
takes  them  away,  they  are  sabject  to  the  distress,  and  therefore,  if  the 
ease  had  been  confined  to  that,  there  would  be  no  new  trial ;  but  as, 
we  think,  I  was  wrong  in  the  construction  of  this  notice  of  distress, 
it  being  different  from  the  case  in  the  Queen's  Bench,  therefore  there 
must  be  a  new  irial  on  that  ground.  jj^^  absolute. 


-    Jones  v.  Harrison.^ 
Easter  T«rm,  April  16,  1861. 

QmUif  Qmrt  —13  Sf  14  VicL  c.  61,  $.  13-^  Costs. 

The  provision  in  the  13  &  14  Vict,  c  61,  s.  IS,  that  in  the  cases  therein  specified  "  the  coort 
or  judge  may  direct  that  the  plaiatUT  shall  reoorer  his  costs,"  is  pennissiTe,  not  inpeEattv*. 

Watson,  in  Hikiy  term,  had  obtained  a  rule  to  set  aside  an  order 
made  by  Martin,  B.,  under  the  County  Court  Act,  13  &  14  Vict  c.  61, 
6. 13,  directing  that  the  pkdntiff  should  reeoT^  his  costs.  The  action 
was  in  eontrcuot,  the  plaintiff  and  defendant  residing  more  than  twenty 
railes  £pom  each  other,  and  the  plaintiff  recovered  a  less  sum  than  20L 
Under  the  oiroumstanoes,  Martin,  B.,  was  disinclined  to  make  the  order « 
but  did  so  in  oonsequenoe  of  an  opinion  expressed  by  Willian^,  X, 
that  the  statute  was  imperative,  and  left  the  judge  no  discretionary 
power  in  such  eases. 

Baviil  showed  cause.  This  mle  raises  an  important  question  on 
the  construction  of  the  recent  County  Court  Act,  13  &  14  Vict  c.  61, 
whether  when  a  plaintiff  has  recovered  in  a  superior  court  a  sum  less 
than  30/.,  in  a  case  where  those  courts  have  a  concurrent  jurisdiction 
with  the  county  court,  the  judge  is  not  bound,  irrespective  of  circum- 
stances, to  allow  him  his  costs.  By  the  11th  section  of  that  statute 
it  is  enacted,  ^  That  if  in  any  action  commenced  after  the  passing  of 
this  act  in  any  of  her  majes^s  superior  courts  of  record,  in  covenant, 
debt,  detinue,  or  assumpsU^  not  being  an  action  for  lureach  of  promise 
of  marriage,  the  plaintiff  shall  recover  a  sum  not  exceeding  20^,  or 
if,  in  any  action  commenced  after  the  passing  of  this  act  in  any  of 
her  majesty's  superior  courts  of  record,  in  trespass,  trover,  or  case,  not 
being  an  action  for  malicious  prosecution,  &c,  the  plaintiff  shall 
recover  a  sum  not  exceeding  5^,  the  plaintiff  shall  have  judgment  to 
leeover  such  sum  only,  and  no  costs,  except  in  the  cases  hereinafter 
provided,  and  except  in  the  case  of  a  judgment  by  default,"  &c.  And 
then  comes  the  13th  section,  ^  Provided  ako,  and  be  it  enacted,  that 
if  in  any  such  action,  kc^  the  plaintiff  shall  make  it  appear  to  the 
satirfaction  of  the  court  in  which  such  action  was  brought,  or  to  the 
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Btttisfactioo  of  a  jndge  at  cbamben  upon  snmmoiiB,  that  the  said 
aetion  was  bronght  for  a  cause  in  which  coDciurrent  jorisdietioa  h 
given  to  the  saperior  courts  by  the  128th  section  of  the  said  reeited 
act  of  the  tenth  year  of  her  majesty,  or  for  which  no  plaint  cooU 
have  been  entered  in  any  such  comity  court,  or  that  the  said  cause 
was  removed  from  a  county  court  by  certiorari,  then  and  in  any  of 
such  cases  the  court  in  which  the  saki  action  is  brou^t,  cmt  the  said 
judge  at  chambers,  may  thereupon,  by  rule  or  cnder,  direct  that  the 
plaintiff  shall  recover  his  costs,  and  thereupon  the  plaintiff  shall  have 
the  same  judgment  to  recover  his  costs  that  he  would  have  had  if 
this  act  had  not  been  passed."  By  the  128th  section  of  the  fcxmer 
County  Court  Act,  9  &  10  Vict  c.  95,  a  concurrent  jurisdiction  with 
the  county  court  is  given  to  the  superior  courts  in  three  cases :  fiisC, 
where  the  plaintiff  dwells  more  than  twenty  miles  from  the  defendant ; 
secondly,  where  the  cause  of  action  did  not  arise  within  the  jorisdio- 
tion  of  the  county  court  within  which  the  ddendant  dwelt  or  carried 
on  his  business  at  the  time  of  the  action  brought ;  and  thirdly,  where 
an  officer  of  the  county  court  is  a  party,  &c. 

[PdrkCf  B.  The  only  question  is,  whether  the  word  ^  may  "  in  tbb 
13th  section  is  to  be  understood  in  the  sense  of  '^  must"  It  has  been 
so  construed  in  cases  where  a  public  duty  is  cast  on  a  party.] 

Yes,  and  justice  as  well  as  the  intention  of  the  l^slatare  require 
it  to  be  so  construed  in  this  section.  The  plaintiff  has  a  c(»mnoa 
law  right  to  bring  his  action,  and  a  statutory  right  to  his  costs  if  he 
succe^  in  it:  the  11th  section  of  the  present  act  says  that  he  shall 
not  have  them  in  certain  cases,  (under  one  of  which  the  preseirt 
comes,)  ^except  in  the  cases  hereinafter  provided" — L  e.,  tiie  cases 
excepted  by  the  13th  section.  The  power  vested  in  the  court  or  jndge 
by  this  latter  section  is  therefore  necessary  in  ord^  to  give  effect  to  a 
public  right,  viz<^  to  enable  a  plaintiff  to  get  his  costs  in  those  cases 
which  are  excepted  from  the  prohibition  in  the  former  section,  and 
must  therefore  be  treated  as  imperative.  The  satisfaction  of  the 
court  or  judge,  spoken  of  in  the  beginning  of  the  13th  section,  must 
be  understood  solely  with  reference  to  the  fact  that  the  case  does 
come  within  the  provisions  of  the  128th  section  of  the  former  act,  or 
that  the  cause  was  one  for  which  no  plaint  could  be  entered  in  the 
county  court,  or  that  the  cause  has  been  removed  from  thence  by  cer* 
tioraru  Suppose  a  case  similar  to  one  which  occurred  shortiy  afier 
the  passing  of  the  former  County  Court  Act,  9  &  10  Vict  c.  95,  where 
a  county  court  is  established  in  a  district,  but  no  judge  is  appointed 
for  some  time.  A  person  living  in  that  district  would  not  be  entitled 
to  costs  if  he  were  to  sue  for  a  small  debt  in  the  superior  court,  and 
if  the  opposite  side  be  right,  a  judge  would  not  be  bound  to  allow 
him  to  recover  them.  If  the  court  or  a  judge  had  a  discretionary 
power  in  allowing  these  costs,  they  must  receive  affidavits  to  guide 
their  discretion,  which  would  amount  to  a  virtual  re-^trying  of  the 
cause.  There  are  many  instances  of  words  in  acts  of  Parliament 
more  discretionary  in  appearance  than  the  word  "  may "  being  oon- 
strued  in  an  obligatory  sense ;  as  where  commissioners  are  empowered 
to  make  rates  and  repay  loans.     The  13  &  14  Car.  2,  c.  12|  s.  18. 
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enacts,  that  the  conBtables  together  with  the  ehurdi-wardens  and  orw 
seen  of  the  poor  and  other  inhabitants  of  a  parish  ^  shall  have  power 
Bind  authority ''  to  makle  rates  to  reimburse  constables  who  have  been 
pert  to  expense  in  relieving  and  conveying  rogues  and  vagabonds  to 
confinement ;  and  in  iL  v.  BarloWj  1  Salk.  608,  this  clause  was  held 
to  be  compulsory. 

[PtMock,  C.  B.  The  stat  7  Will.  4,  &  1  Vict  c  86,  s.  11,  enacts, 
that  it  shall  be  lawful  for  the  jury  in  certain  ca«es  of  felony  to  acquit 
of  the  felony  and  convict  of  an  assault ;  and  in  the  recent  case  of  Reg". 
V.  Birdj  2  English  Reports  439,  it  was  considered  that  the  jury  are 
actually  charged  with  the  assault  as  part  of  the  matter  to  be  inquired 
into,  and  must  decide  upon  it  one  way  or  the  other.  There  are  several 
cases  in  tiie  books,  and  that  you  have  just  cited  is  one  of  them,  whkh 
were  decided  on  a  supposed  analogy  to  tiie  23  Hen.  6,  c.  9,  which 
empowers  the  sheriff  to  take  bail,  and  has  always  been  construed  as 
impemtive.  But  they  all  proceed  on  a  mistake,  whi6h  has  likewise 
found  its  way  into  most  of  the  text  books ;  for  in  a  case  which  I  once 
argued  in  the  Queen's  Bench,  the  Parliament  roll  of  that  yeea  was 
looked  for,  and  the  words  found  to  be,  not  that  the  sheriff  *^  may,**  but 
that  he  ^  shall  ^  take  bail.  The  case  in  Salkeld  may  perhaps  be  sup- 
ported in  this  way,  that  the  13  &  14  Car.  2,  c.  12,  was  not  tiie  firat 
piece  of  legislation  on  the  subject  Previous  statutes  had  imposed 
an  obligation  on  certain  parties,  and  that  act  was  passed  to  supply 
what  was  a  manifest  defect  in  them.] 

In  the  present  case,  also,  there  was  previous  legislation.  But  the 
decision  in  R.  v.  BarUnjo  does  not  rest  exclusively  on  the  analogy  to 
the  23  Hen.  6,  for  the  court  expressly  says,  that  ^  where  a  statute 
directs  the  doing  of  a  thing  for  the  sake  of  justice  or  the  public  good, 
the  word  <  may '  is  the  same  as '  shall.' "  The  8  &  9  WHL  3,  a  11,  s.  8, 
enacts,  that  in  actions  on  bonds  or  on  any  penal  sum  for  non-per- 
formance of  covenants,  &x^,  ^  the  plaintiff  may  assign  as  many  breaches 
as  he  shall  think  fit;'^  and  this  statute  has  been  held  compulsory; 
BjoUz  v.  Rosewell,  5  T.  R  638 ;  Hardy  v.  Bern,  Id.  636. 

[Parke,  B.  It  was  the  greatest  mistake  to  suppose  that  the  word 
^  may  "  in  that  statute  was  used  in  any  other  than  its  natural  sense 
of  permissive ;  and  so  I  have  heard  Littledale,  J.,  point  out  many 
times.  In  an  action  of  covenant,  the  plaintiff  must  always  have 
assigned  some  breach,  or  he  could  not  have  recovered  at  all,  and  that 
statute  merely  says  that  he  may,  if  he  please,  assign  more  than  one 
breach ;  and  if  he  does  not,  he  can  only  get  his  damages.] 

In  Orisp  v.  Banbury,  8  Bing.  399,  Tindal,  C.  J.,  says,  "  Where  the 
object  and  intent  of  the  statute  manifestly  requires  it,  words  that 
appear  to  be  permissive  only  shall  be  construed  as  obligaioryf^  and  he 
refers  to  several  cases. 

[Parke,  B.  A  great  number  of  those  cases  are  collected  in  the  19 
L.  J.,  Q.  B.,  181.J 

Watson,  contra.    It  is  a  rule  that  all  statutes  are  to  be  construed 
according  to  the  ordinary  acceptation  of  the  terms  used,  unless  we 
can  see  that  the  legislature  meant  otherwise.     It  is  certain  -that  the 
49* 
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word  ^  may,"  both  in  its  legal  and  oommon  aoeeptation^  is  peaoift- 
aive ;  and  altboagh  in  some  cases  the  courts  have  construed  it  as 
synonymous  with  ^  must,"  it  would  be  dangerous  to  do  so  unless 
where  such  clearly  appears  to  have  been  the  intention  of  the  legis- 
lature. Now,  not  only  does  no  such  intention  appear  in  the  present 
case,  but  the  adopting  such  a  construction  would  lead  to  great  mis- 
chief; for  parties  would  indorse  bills  of  exchange  and  prooiisBory 
notes  to  persons  living  at  a  distance  in  order  that  they  might  put 
them  in  suit  in  the  superior  courts,  and  so  get  costs  wluch  ought  to 
have  been  saved  by  suing  in  the  county  court    [He  was  then  stopped] 

Pollock,  C.  B.  The  rule  which  has  been  so  often  referred  to  in 
this  court  is  the  correct  one,  namely,  that  statutes  are  to  be  coostmed 
according  to  the  plain,  obvious  meaning  of  the  language  used.  In 
the  present  case,  it  is  provided  by  the  section  before  us,  £at  if  certain 
matters  shall  be  made  appear  to  the  satisfaction  of  the  court  in  which 
certain  actions  are  brought,  or  of  a  judge  at  chambers  upon  summons, 
then  that  court  or  judge  ^  may  thereupon  by  rule  or  order  direct  that 
the  plaintiff  shall  recover  his  costs ; "  and  the  question  turns  on  what 
is  the  meaning  of  the  word  ^  may  "  in  this  section.  Does  it  mean 
that  the  court  or  judse  shall  have  power  either  to  do  the  act  spok^i 
of  or  abstain  from  doing  it,  as  they  see  fit,  or  that  they  shall  do  it 
whether  they  consider  it  fit  or  not  ?  I  think  if  it  were  intended  that 
the  result  of  the  court  or  judge  being  satisfied  of  these  matters  should 
be  that  the  plaintifi'  was  to  have  his  costs  in  all  such  cases,  the  legis- 
lature would  not  have  directed  the  then  unnecessary  proof  of  a  rule  of 
court  or  judge's  order  to  be  gone  through,  and  wouia  have  said,  if  the 
court  or  judge  is  so  satisfied,  the  plaintiff* "  shall "  have  them.  I  own 
I  cannot  say  that  there  is  no  force  whatever  in  the  argument  of  Mr. 
Bovill,  that  ^may"  ought  to  receive  the  same  construction  with 
reference  to  all  the  members  of  the  sentence,  —  I  can  conceive  a  case 
in  which  I  should  feel  compelled  to  yield  to  that  argument,  —  but 
with  reference  to  the  matter  before  us  it  ought  not  to  prevail,  and  I 
should  rather  say  that  *'  may  "  was  here  meant  by  the  legislature  to 
signify  what  it  ordinarily  does  mean,  i.  e.,  it  shall  be  in  the  power  of 
the  judge  or  the  court  to  do  the  specified  act  or  not  to  do  it,  accord- 
ing to  his  discretion  and  the  view  he  may  take  of  the  circumstances; 
and  the  moment  you  can  put  a  case  coming  within  the  language  of 
this  section,  in  which  it  would  probably  be  the  duty  of  the  court  or 
judge  to  decide  against  allowing  the  plaintiff's  costs,  it  seems  to  me 
that  the  great  strength  of  Mr.  Bovill's  argument  vanishes.  Now,  to 
say  nothing  of  actions  for  criminal  conversation,  libel,  slander,  and  the 
others,  the  costs  of  which  are  exempted  by  the  11th  section,  thore  are 
some  actions  where  they  might  very  properly  exercise  such  a  dis- 
cretion, where,  though  the  action  might  be  brought  in  one  court  or 
the  other,  they  mi^t  say,  "  Thb  aujp/U  to  have  b^n  brou^t  in  the 
county  court,  and  if  you,  the  plaintifl^  were  acting  in  a  (air  spirit  to 
obtain  a  decision  on  your  rights,  you  would  have  proceeded  there,  and 
not  in  the  superior  court"  It  is  enough  to  say  that  ^  may  ^  heie  has 
the  meaning  it  has  in  ordinary  discourse,  and  this  rule  must  theiefote 
be  made  absolute. 
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Parke,  B.  I  am  of  the  same  opinion.  The  rule  which  the  courts 
have  constantly  a^ppted  of  late  years  in  construing  acts  of  Pari.iaraent 
or  other  instruments,  is  to  take  the  words  in  their  usual  grammatical 
sense,  unless  that  would  be  obviously  repugnant  to  the  intention  of 
the  framers  of  the  instrument,  to  be  collected  from  the  other  parts  of 
it,  or  would  lead  to  some  other  inconvenience  or  absurdity.  Now 
the  term  "  may,"  in  its  ordinary  construction,  is  permissive^  and  Mr. 
Bovill's  ingenious  argument  has  only  led  mv  mind  to  doubt  a  little, 
but  not  rendered  it  clear  to  me  that  the  legislature  in  this  section  did 
not  use  it  in  its  ordinary  sense.  I  think  we  ought  to  abide  by  that 
rule  of  construction ;  and  so  doing,  I  cannot  see  any  satisfactory  rea- 
son whv  the  word  "  may  "  here  should  not  be  so  read.  No  doubt,  in 
most  of  the  cases  which  come  before  them,  the  court  or  judge  would 
think  it  right  to  exercise  their  discretion  in  allowing  or  disallowing  a 
plaintiff's  costs,  and  I  am  not  sure  the  legislature  did  not  mean  them 
to  have  such  a  discretion. 

Martin,  B.  The  rule  referred  to  by  my  brother  Parke  is  laid  down 
in  2  M.  &  W.  195,  thus,  **  It  is  a  very  useful  rule,  in  the  construction 
of  a  statute,  to  adhere  to  the  ordinary  meaning  of  the  words  used, 
and  to  the  grammatical  construction,  unless  that  is  at  variance  with 
the  intention  of  the  legislature,  to  be  collected  from  the  statute  itself, 
or  leads  to  any  manifest  absurdity  or  repugnance,  in  which  case  the 
language  may  be  varied  or  modified,  so  as  to  avoid  such  incon- 
venience, but  no  further."  Now  there  pan  be  no  doubt  in  the  world 
that  Mr.  Watson  is  right  in  saying  that  the  word  "  may "  is,  in  its 
grammatical  construction  and  ordinary  understanding,  permissive; 
and  so  far  is  the  putting  that  meaning  on  it  here  from  being  repug- 
nant to  the  intention  of  the  legislature,  that  it  carries  out  their  inten- 
tion. I  have  always  understood  that  in  these  statutes  the  legislature 
wished  to  discountenance  the  bringing  actions  in  the  superior  courts 
for  a  less  sum  than  20/.  and  5/.  respectively,  because  unfortunately 
the  costs  in  such  proved  a  loss  to  every  one  except  the  professional 
persons  concerned  in  them.  The  legislature  therefore  said  that 
wherever  there  is  a  concurrent  jurisdiction  in  the  superior  courts,  of 
which  a  plaintiff  may  avail  himself  to  recover  a  debt  under  20/.  or  5/., 
as  the  case  may  be,  we  will  not  absolutely  deprive  him  of  his  costs, 
but  he  may  go  before  the  court  or  a  judge,  who  shall  have  power,  ac- 
cording to  the  circumstances,  to  take  the  case  out  of  the  ordinary  rule, 
which  ought  to  be  to  allow  no  costs  i^  the  amount  recovered  be  less 
than  that  specified  in  the  statute.  In  a  case  like  that  put  by  Mr. 
Bovill,  where  no  action  could  be  brought  in  a  county  court,  the  judge 
would  in  his  discretion  say  that  a  man  shall  have  his  costs.  But  m 
many  cases  it  would  be  quite  otherwise.  One  came  before  me  the 
other  day.  A  man  lived  in  Staffordshire,  within  half  a  mile  of  a  dis- 
trict where  there  was  a  county  court  in  which  he  might  have  sued ; 
he  might  also  have  recovered  his  debt  in  the  superior  courts,  but  it 
was  monstrous  that  he  should  not  step  over  the  boundary  and  recover 
it  in  the  county  court  I  think  that  Mr.  Watson's  construction  of 
this  section  is  right    I  thought  so  when  the  case  was  before  me  at 
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oimmben,  bat  mns  tmwilUn^  to  nfiuie  aa  order  in  oosaeqiieDoe  of  tbe 
opinion  oif  my  brother  Williams,  and  I  acceded  entirely  in  deiineooe 
to  bis  judgment,  and  with  the  desire  that  the  point  should  be  broi^|bt 
before  the  court  I  am  satisfied  that  my  order  was  wron^  and  that 
this  rule  ought  to  be  absolute.  j^^  abm^mU. 


WAO!fER  V.    IlfBKIS.1 

Easter  Tenn,  Kay  8,  1851. 

Plea  Pids  Darrein  (hniiimance. 

In  an  action  on  a  recognizance  of  bail,  the  defendant  pleaded  two  pleas  of  ntdtiel  reeofd  «ad 
a  plea  of  payment  The  plaintiff  haying  obtained  judgment  on  the  pleat  of  Mil  tarf  veeovd, 
the  issne  on  the  plea  of  payment  came  on  for  trial,  when  Uie  defendant  offered  a  plea/iM 
tbrram  oontinnanoe : — 

Meld,  that  «ach  a  plea  was  receivable,  notwithstanding  the  jodgment  against  the  defendant 
on  the  other  issues. 

This  was  an  action  on  a  recognizance  of  bail  entered  into  by  ths 
defendant  for  one  H.  A.  The  defendant  pleaded,  first,  no  record  of 
such  recognizance ;  secondly,  no  writ  of  co.  5a.  against  H.  A.;  tUidly, 
payment  by  H.  A.  The  plaintiff  having  obtained  judgment  on  the 
pleas  of  nul  tiel  record,  the  issue  on  the  plea  of  payment  came  on  for 
trial  before  Martin,  B.,  when  the  defendant  offered  a  plea  pms  darrem 
continuance,  which  was  received  by  the  judge,  and  the  jury  were  dis- 
charged from  trying  the  issue  joined. 

Hornby  moved  to  set  aside  the  plea,  and  Cor  leave  to  sira  final  judg- 
ment The  plea  of  puis  darrein  continuance  was  pleaded  too  late; 
the  plaintiff  having  already  obtained  judgm^it,  the  defendant  ought 
to  have  first  moved  to  set  it  aside.  There  is  no  authority  precisely 
in  point ;  but  in  Stoner  v.  CHbbom^  Moore,  871,  where  a  party  oflfered 
to  plead  a  plea  puis  darrein  continuance  after  a  joinder  in  demurrer, 
the  court  i^solved  that  such  a  plea  oould  not  be  received  afier  a  de- 
murrer, though  it  would  be  otherwise  after  issue  joined.  In  Skarpe  v. 
WUhanij  1  M'Cl.  &  Y.  360,  after  issue  had  been  joined  on  the  plea 
of  nul  Hel  record,  at  the  day  appointed  for  the  trial  the  court  allowed 
a  plea  of  bankruptcy  puis  darrein  continuance  to  be  pleaded  in  order 
to  prevent  judgment  of  failure  of  record  being  taken ;  which  seems  to 
show  that  if  such  judgment  had  been  taken,  the  plea  puis  darreim  con- 
tinuance would  have  been  too  late.  In  2  Chit  Arch.  Prac  274,  it  is 
laid  down  that  the  defendant  may  at  any  time  before  verdict  or  jodg- 
ment withdraw  his  plea ;  but  it  is  not  sedd  whetiMr  this  means  final 
judgment 

Parke,  B.  I  see  no  objection  on  piindple  to  tlie<iefendan^s  [rieadi- 
ing  this  plea.    The  case  whksh  has  been  oitad  firom  Moore's  RepotlB 
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oidy  decides  that  where  you  have  a  demurrer  which  goes  to  the  whole 
cacne  of  action,  you  cannot  waive  the  demunrer  and  plead  puis  darrein 
continuance,  but  must  stand  on  the  validity  of  the  declaration  in 
point  of  law. 

Where  a  defendant  pleads  a  plea  puis  darrein  continuance  he 
waives  all  former  pleas,  the  reason  for  which  is  that  otherwise  he 
would  be  pleading  double ;  and  the  practice  on  this  subject  was 
formed  previous  to  the  statute  of  Anne,  which,  although  it  permits  a 
defendant  to  plead  several  pleas,  does  not  extend  to  allowing  the  in« 
troduction  of  a  fresh  one  at  a  subsequent  stage  of  the  cause.  But 
when,  as  here,  there  b  a  plea  which  remains  to  be  tried,  I  see  no 
reason  why  the  defendant  may  not,  if  he  please,  withdraw  it  and 
plead  puis  darrein  continuance ;  for  this  is  no  waiver  of  any  thing 
else  on  the  record.  What  was  done  in  this  case  was  therefore  quite 
regular,  and  no  rule  ought  to  be  granted* 

Martin,  B.  The  defendant  is  entitled  to  the  benefit  of  the  defence 
contained  in  this  plea ;  and  he  must  avail  himself  of  it  either  by  plea 
puis  darrein  continuance  or  audita  querela.  As  to  the  suggestion 
about  setting  aside  the  judgment,  the  judgment  ought  not  to  be  set 
aside,  for  it  is  quite  regular. 

The  rest  oi  the  court  concniring. 

Rule  refused. 


80LAMAN    V.    COUBN.^ 
Easter  Term,  April  15, 1851. 

Commission  to  examine  Witnesses* 

Under  the  1  Will.  4,  c  22,  the  conit  or  a  judge  has  power  to  issne  a  commissioii  to  a  British 
colony  for  the  examination  of  witxiesses  on  interrogatories. 

^N  application  was  made  on  the  part  of  the  defendants  in  this 
case,  to  Wightman,  J.,  at  chambers,  for  a  writ  in  the  nature  of  a 
mandamus  or  commission  to  examine  witnesses  in  Barbadoes  and 
Gibraltar;  who  made  an  order  for  a  commission  to  examine  on 
interrogatories,  but  refused  it  to  examine  viva  voce. 

Lush  moved  fcnr  a  rule  to  issue  it  in  the  latter  form,  and  if  neces- 
sary, alter  the  judge's  order  accordingly.  The  court  or  judge  has  no 
jurisdiction  in  cases  like  the  present  to  order  a  commission  to  examine 
witnesses  on  interrogatories.  The  question  depends  on  the  two 
statutes  13  Geo.  3,  c.  63,  and  1  Will  4,  c.  22.  The  former  relates 
solely  to  India,  and  its  40th  section  enacts  that  in  all  indictments  or 
informations  in  the  Queen's  Bench  for  misdemeanors  committed  in 
India,  that  court  may  award  a  mandamus  to  the  courts  in  India,  to 
hold  a  court  for  the  examination  of  witnesses,  viva  voce  in  open  court, 

I  15  Jor.  363. 
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upon  oath.  By  the  42d  section,  in  oertain  proceedings  in  Parlia- 
ment, the  lord  chancellor  or  speaker  of  the  House  of  Commons  may 
issue  a  warrant  to  the  governor  genoral  of  India,  and  to  the  jndges 
there  for  the  examination  of  witnesses ;  and  by  the  44th  section,  in 
an  action  broaght  in  the  courts  at«  Westminster,  for  which  the  cause 
of  action  has  arisen  in  India,  the  court  is  empowered  ^  to  award 
such  writ  or  writs,  in  the  nature  of  a  numdamm  of  oommisBion  as 
aforesaid,'*  to  the  courts  in  India,  as  the  case  may  require,  for  the 
examination  of  witnesses.  By  the  1  WilL  4,  c.  22,  s.  1,  all  the 
powers,  authorities,  provisions,  and  matters  contained  in  the  former 
act  relating  to  the  examination  of  witnesses  in  India  are  extended 
^  to  all  colonies,  islands,  plantations,  and  places  under  the  dominion 
of  his  majesty  in  foreign  parts,  and  to  the  judges  of  the  several 
courts  therein,  and  to  aB  actions  depending  in  any  of  his  majesty's 
courts  of  law  at  Westminster,  in  what  place  or  country  soever  ike 
cause  of  action  may  have  arisen,  and  whether  the  same  may  have 
arisen  within  the  jurisdiction  of  the  court  to  tiie  judge  whereof  the 
writ  or  oommission  may  be  directed,  or  elsewhere,  wh«i  it  shall 
appear  that  the  examination  of  witnesses  under  a  writ  or  conmilasioB, 
&c.,  will  be  necessary  or  conducive  to  the  due  achninistration  ef 
justice  in  the  matter  wherein  such  vmt  shall  be  applied  for."  The 
power  of  the  court  or  judge  to  issoe  a  moHdamus  or  commisBion  for 
the  examination  of  witnesses  in  British  ccdonies  rests  altogeib^  on 
this  latter  statute. 

[MarHUj  B.  'But  the  4th  section  enacts  that  it  shall  be  lawful  for 
the  courts  at  Westminster,  in  every  action  there  depending,  to  order 
the  examination  on  oath,  on  interrogatories  or  otherwise,  before  the 
master  or  prothonotary,  or. other  person  or  persons  to  be  named, 
&c.,  of  any  witnesses  wi&in  the  jurisdiction  of  the  court  where  the 
action  shall  be  depending,  or  to  order  a  commission  to  issue  for  the 
examination  of  witnesses  on  oath,  at  any  place  out  of  their  jurisdic- 
tion, by  interrogatories  or  otherwisey  and  to  give  all  such'  directions 
touching  the  time,  pktoe,  and  manner  of  such  examination  as  may 
appear  reasonable  and  just] 

That  section  must  be  read  in  connection  with  the  1st,  and  their 
joint  elSect  is  to  authorize  the  examination  on  intarrogatories  in  the 
queen's  dominions  or  foreign  countries,  but  not  in  British  ccrionies. 

,Per  curiam.  There  is  nothing  in  this  statute  to  Umit  the  discm- 
tion  of  the  court  or  judge  relative  to  ordering  the  evidence  of  wit- 
nesses to  be  taken  viva  voce  or  on  interrogatories.  And  there  are 
good  reasons  why  this  should  be  so ;  for  in  many  cases  it  would  be 
more  convenient  to  witnesses  to  be  examined  whore  they  rende  than 
bvought  to  the  court  to  which  the  process  most  be  direotedi  and 
might  be  at  a  considerable  distance  from  them.  11^  however,  yon  can 
satisfy  us  that  under  the  cirenmstaaces  of  this  case  a  viva  voce  ex- 
amination would  be  more  advisable  than  an  examination  on  inter* 
rogatories,  we  will  grant  yon  a  rule. 

Lush  then  went  into  the  facts,  and  obtained  a  rule. 
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MUIKHEAP  V.   EtaNB.^ 
B*8ter  Term,  April  S8,  1651. 

PracUet'^  Too  mamy  Jurors. 

At  &e  trial  of  a  eaiue  bj  a  special  jaiy,  it  haring  been  discovered  during  the  examination 
of  the  fint  witaes  tiiat  then  were  tkirtaen  joron  in  tbe  box,  the  judge  oflbred  to  dismiM 
one,  bnt  the  defendant's  connsel  refoein^  to  consent,  and  it  being  impossible  to  ascertain 
which  of  the  jurors  was  sworn  last,  he  discharged  tSe  jury,  directed  the  special  jurymen 
to  be  called  over  again,  and  tried  the  caose  bj  me  first  twelye  that  answered :  -^ 

A^  regular. 

Qfuere,  whether  if  it  could  have  been  ascertained  which  of  the  thirteen  men  in  the  box  was 
the  superfluous  juror,  the  proper  course  would  not  have  been  to  turn  him  out  of  the  box 
aai  let  th*  trial  proeeed. 

> 

This  cause  came  on  for  trial  before  Williams,  J^  and  a  special 
jury.  After  tbe  plaintiff's  case  had  been  opened,  and  while  the  first 
witness  was  being  examined,  it  was  discovered  that  there  were  thirteen 
jurymen  in  the  box.  The  plaintiff's  counsel  offered  to  consent  to 
one  being  withdrawn,  but  this  proposal  was  refused  by  the  other  side, 
and  it  beittff  impossible  to  ascertain  vAAch  of  the  jurors  was  sworn 
last^  the  judge  adjourned  the  cause  till  the  next  morning;  when,  the 
defendant  persistmg  in  his  refusal,  he  discharged  the  jury,  directed 
tbe  special  jurors  to  be  called  over  again,  and  tried  tbe  cause  by  the 
first  twelve  that  answered.  The  defendant's  counsel  protested  against 
this  course,  and  retired  from  tiie  cause,  which  was  then  tried  as  unde- 
fencled,  and  a  vetdict  returned  for  the  plaintiff 

T.  Allen  moved  for  a  new  trial.  The  judge  at  nisiprim  had  no 
authority  to  discharge  the  jury  unless  by  consent  of  both  parties ; 
and  as  there  is  no  error  apparent  on  the  record,  if  the  court  do  not 
grant  a  new  trial  the  defendant  will  be  without  remedy.  If  the 
objeetion  taken  in  this  case  had  been  taken  after  verdict,  it  might  be 
dinerent,  but  where  an  error  in  the  proceedings  is  discovered  during 
the  progress  of  a  trial,  and  either  party  stands  on  his  ri^t,  the  judge 
has  no  altamative  bat  to  postpone  the  cause.  The  Jury  Act,  6  O^. 
4,  e.  50,  s.  36,  after  pointing  out  the  mode  in  which  the  names  of 
persons  are  to  be  drawn  to  serve  on  a  common  jury,  says,  ^  The 
twelve  men  so  first  drawn  and  appearing  and  approved  as  indifferent, 
dec,  being  sworb,  shall  be  the  jury  to  try  the  issue ; "  and  the  same 
principle  applies  where  a  cause  is  tried  by  a  special  jury.  Now 
here  it  does  not  appear  whether  the  cause  was  tried  by  the  first 
twdve  of  the  men  who  were  sworn  on  tbe  first  day. 

[Parkej  R  Neither  does  the  contrary  appear,  and  it  is  for  you  to 
satisfy  us  of  that  If  the  judge  weire  to  postpone  the  cause  as  you 
sucgest,  he  would  not  ^eciite  the  writ  of  fdsi  prius.] 

in  Norwum  v.  BeaymotU^  Willes,  484,  a  new  trial.was  granted  on 
the  gnmnd  that  one  of  the  jurors  by  whom  tbe  cause  was  tried  was 
not  in  the  nisi  prius  panel,  but  bad  persoimted  a  man  who  was. 

1  15  Jar.  385. 
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In  Dovey  v.  Hobson^  6  Taunt.  460,  after  the  case  had  been  gone 
through  it  appeared  that  one  of  the  jurymen  bad  not  been  summoned, 
but  was  sworn  in  the  name  of.  a  person  to  whose  house  he  bad  suc- 
ceeded, and  who  had  been  summoned ;  the  plaintiff  refused  to  con- 
sent to  the  jury  being  discharged,  and  he  having  obtained  a  verdict, 
the  court  awarded  a  venire  de  novo.  In  Ca/me  v.  Nicollj  3  DowL  116, 
which  was  a  writ  of  right,  the  four  knights  were  sworn  and  elected 
the  grand  assize ;  but  on  the  day  of  trial  one  of  the  knights  not 
appearing,  it  was  held  that  the  trial  could  not  proceed  except  by  con- 
sent In  Ihe  d.  Lard  Ashbumham  v.  Miduiel^  16  Law  T.  485,  where  an 
action  came  on  to  be  tried  before  a  special  jury,  a  man  whose  name 
was  not  in  the  panel  answered  by  mistake  for  one  of  the  special 
jurors.  The  mistake  having  been  discovered  when  the  jury  were 
about  to  give  their  verdict,  the  judge  oifeftd  to  try  the  cause  over 
again  before  the  proper  jury,  but  the  plaintiff  claimed  to  have  the 
verdict  taken,  the  defendant  protesting  against  it,  and  the  jury  having 
found  for  the  plaintiff  the  Gourt  of  Queen's  Bench  held  it  a  mistrial, 
and  issued  a  venire  de  novo. 

Pollock,  C.  B.  There  ought  to  be  no  rule.  It  appears  to  roe 
that  there  would  clearly  have  been  an  irre^arity  in  going  on  with 
the  first  trial  unless  by  consent ;  and  the  objection  having  been  taken 
before  verdict  would  have  rendered  the  proceedings  null  and  void,  so 
that  there  must  have  been  a  new  trial.  It  appears  to  me  that  when 
proceedings  turn  out  to  be  null  and  void,  one  mode  is  to  treat  them 
as  such  and  begin  all  over  again.  I  doubted,  indeed,  whetiier  under 
the  circumstances  of  this  case  the  proper  course  might  not  have  been 
to  turn  the  thirteenth  juryman  out  of  the  box,  and  try  the  case  with 
the  others ;  but  as  it  was  impossible  to  discover  who  that  person  was, 
the  only  remaining  course  that  could  be  taken  was  that  which  was 
taken,  i.  e.,  to  considei  all  done  as  if  it  had  not  been  done  —  to  treat 
it  all  as  null  and  void.  It  was  the  duty  of  the  judge  to  obey  the  writ 
of  nin  priuSy  otherwise  he  would  not  discharge  the  duty  imposed 
on  him ;  it  was  the  duty  of  the  jurors  who  had  been  summoiied  to 
continue  to  attend  the  court,  and  it  appears  that  the  next  mcnming 
twelve  of  them  were  sworn  and  the  cause  tried.  K  there  was  any 
thing  wrong  in  that,  Mr.  Allen  may  bring  his  writ  of  error;  bat 
whether  it  will  lie  or  not,  I  think  we  ought  not  to  interfere. 

Parke,  B.  The  moment  an  error  is  discovered  it  is  the  duty  kA  the 
judge  to  rectify  it  immediately,  and  not  suffer  the  cause  to  go  on. 
Here,  when  it  was  discovered  that  there  were  thirteen  jurors  in  the 
box,  the  proper  course  was  to  see  which  were  the  first  twelve  sworn, 
and  who,  I  agree  with  Mr.  Allen,  were  the  (Hoper  persons  to  try  the 
cause.  But  it  being  impossible,  as  I  understand,  to  ascertain  the  fact 
as  to  which  of  jthe  thirteen  was  the  superfluous  juryman,  the  judge 
had  no  alternative  but  either  to  suffer  the  cause  to  go  on,  witt  the 
certainty  that  it  was  all  useless,  as  every  thing  done  would  be  set 
aside  by  the  court,  or  dismiss  the  jury  and  let  the  cause  be  tried  over 
again.    The  last  course  was  taken,  and  I  think  rightly.    I  agree  that 
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if  it  oould  be  clearly  ascertained  who  the  thirteenth  juror  was,  the 
proper  coarse  would  have  been  to  turn  him  out  of  the  box,  and  let 
the  trial  proceed  with  the  remaining  twelve. 

Platt  and  Martin,  BB.,  concurred. 

AUefL  It  would  be  hard  if  we  were  to  be  concluded  by  this  verdict ; 
for  on  a  former  trial  of  this  cause  by  a  common  jury,  the  defendant 
obtained  a  verdict,  and  we  have  now  an  affidavit  of  merits. 

Platt,  B.  You  brought  the  hardship  on  yourself  by  the  course 
you  took  at  the  trial.  jj^;^  refused. 


Breese  v.  Owens.^ 
Easter  Term,  May  9,  1851. 

Writ  of  Trial —  Court  of  Record —  County  Court. 

Qfuere^  -whether  a  writ  of  trial  under  the  3  &  4  Will.  4,  c.  42,  s.  17,  can  be  sent  to  the  judge 
of  a  count  J  court  held  under  the  9  &  10  Vict  c  95 :  but 

A  judge's  order  dlrcctinj^  such  a  writ  to  be  issued  to  the  judge  of  the  county  court  and  to 
be  letnnied  by  the  sheriff,  is  bad. 

This  being  an  action  brought  to  recover  a  sum  not  exceeding  20/., 
an  order  was  made  by  Wightman,  J.,  for  a  writ  of  trial  under  the 
3  &  4  Will.  4,  c.  42,  s.  17.  The  order  directed  that  the  cause  be  tried 
by  the  judge  of  a  certain  county  court  held  under  the  9  &  10  Vict 
c.  95,  but  concluded  in  the  form  of  an  order  for  a  writ  of  trial  directed 
to  a  sheriff,  namely,  <<  that  the  said  sheriff  return  such  writ^"  &c.  The 
writ  was  issued  directed  to  the  judge  of  the  county  court,  and  com- 
manded him  to  return  it,  who  tried  the  cause,  assisted  by  a  jury  of 
twelve  men.  The  defendant  appeared  by  attorney  at  the  trial ;  when 
a  verdict  having  been  found  for  the  plaintiff,  — 

J,  ThompsoUy  on  a  former  day  in  this  term,  obtained  a  rule  to  set 
aside  the  judge's  order  and  all  subsequent  proceedings,  on  these 
grounds :  first,  that  a  writ  of  trial  under  the  3  &  4  Will.  4,  c.  42,  s.  17, 
could  not  be  sent  to  the  judge  of  a  county  court  under  the  9  & 
10  Vict.  c.  95 ;  secondly,  that  at  all  events  the  judge's  order  was  bad 
for  directing  the  sheriff  to  return  the  writ    - 

Bramwell  showed  cause.  The  questions  in  this  case  arise  on  the 
17th  section  of  the  stat  3  &  4  Will.  4,  c  42,  which  enacts,  that  •*  in 
any  action  depending  in  any  of  the  superior  courts  for  any  debt  or 
demand  in  which  the  sum  sought  to  be  recovered,  and  indorsed  on 
the  writ  of  summons,  shall  not  exceed  20/.,  it  shall  be  lawful  for  the 

1  15  Jar.  431. 
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court  in  which  such  suit  shall  be  depending,  or  any  judge  of  any  of 
the  said  courts,  if  such  court  or  judge  shall  be  satisfied  that  the  trial 
will  not  involve  any  difficult  question  of  fact  or  law,  and  such  court 
or  judge  shall  think  fit  so  to  do,  to  order  and  direct  that  the  issue  or 
issues  joined  shall  be  tried  before  the  sheriff  of  the  county  wh«%  the 
action  is  brought,  or  any  judge  of  any  court  of  record  for  the 
recovery  of  debt  in  such  county,  and  for  that  purpose  a  writ  shall 
issue  directed  to  such  sherifi^  commanding  him  to.  try  such  issae  or 
issues,  by  a  jury  to  be  summoned  by  him,  and  to  return  such  writ 
with  the  finding  of  the  jury  thereon  indorsed,  at  a  day  certain,  in 
term  or  in  vacation,  to  be  named  in  such  vmt ;  and  thereupon  such 
sheriff  or  judge  shall  summon  a  jury,  and  shall  proceed  to  try  such 
issue  or  issues."  It  has  been  held  that  a  writ  of  trial  under  tlus  sec- 
tion may  be  directed  to  the  judge  of  any  inferior  court  of  record ; 
Clark  V.  Mamer^  2  Dowl.  774 ;  and  the  first  point  is,  whether  the 
judge  of  a  county  court  under  the  9  &  10  Vict  c  95,  comes  within 
Its  words.  The  3d  section  of  the  County  Court  Act,  9  &  10  Vict 
c  95,  expressly  enacts,  that  '<  every  court  holden  under  this  act  shall  be 
a  court  of  record ; "  and  writs  of  trial  are  in  practice  frequently  issued 
to  these  courts. 

lAIderson^  B.  I  have  made  several  orders  for  such  writs.] 
The  other  side  will  probably  rely  on  the  observations  of  this  c<Nirt 
in  Farmer  v.  Mauntfort,  8  M.  &  W.  266 ;  9  Id.  100,  which,  however, 
when  rightly  understood,  only  mean  that  the  judge  of  an  inferior 
court  to  whom  a  writ  of  trial  is  directed  must  summon  the  jury  fit>m 
the  persons  living  within  his  jurisdiction ;  and  although  causes  arising 
in  the  county  courts  are  tried  by  a  jury  of  only  five,  yet  when  the 
judge  of  one  of  those  courts  acts  under  a  writ  of  trial,  there  must  be 
die  regular  jury  of  twelve ;  for  he  is  not  then  acting  as  judge  of  the 
county  court,  but  under  the  special  directions  of  the  3  &  4  Will  4, 
c.  42.  Secondly,  the  direction  that  the  sheriff  return  the  writ  does 
not  render  the  writ  null  and  void,  but  is  at  most  an  irregularity, 
which  was  waived  by  the  defendant's  attending  the  trial  without  ob- 
jecting to  it  K  the  court  entertain  any  doubt  in  this  case  they 
ought  not  to  interfere  on  motion,  as  the  objections  taken  appear  on 
the  record,  and  should  leave  the  defendant  to  his  vmt  of  error.  In 
Walker  v.  Needkam^  1  DowL,  N.  8.,  220,  which  was  a  motion  to  set 
aside  a  writ  of  trial,  Tindal,  C.  J.,  says,  **  This  is  in  substance  and 
effect  a  motion  to  arrest  the  judgment  in  this  case ;  and  I  do  not 
think  that  we  should  be  called  upon,  on  motion,  to  arrest  the  judg- 
ment where  the  case  is  one  of  nicety  and  difficulty,  and  appears  on 
the  record.  Still  less  should  we  be  so  called  on,  on  the  groand  that 
the  writ  was  improperly  issued  to  the  sheriff,  when  it  appears  that 
the  party  who  now  complains  was  instrumental  to  the  case  going 
before  the  sheriff,  by  giving  his  consent  to  the  writ  being  issued." 

LhsH  and  J.  Thompson,  in  support  of  the  rule.  At  the  time  of  the 
passing  of  the  3  &  4  Will.  4,  c  42,  th^re  were  in  existence  variom 
courts  of  record  acting  according  to  the  rules  of  the  commoii  law. 
There  were  likewise  numerous  courts  of  requests  presided  over  by 
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lay  commissioners ;  and  the  statute,  in  providing  for  the  issuing  of 
writs  of  trial,  had  only  in  contemplation  the  former  of  these,  and 
perhaps  any  others  of  the  same  description  which  might  afterwards 
be  created.  Now  the  county  court,  as  remodelled  by  the  9'&  10 
Vict.  c.  95,  does  not  come  under  that  class,  for  it  is  only  a  substita* 
tion  of  new  judges  for  those  of  the  old  courts  of  requests.  This  ap- 
pears from  the  6th .  section,  whereby  many  courts  of  request  are 
merged  in  the  county  courts ;  and  it  is  doubtful  if  its  judgments  are 
removable  into  the  superior  courts  under  the  1  &  2  Vict  c.  110,  s.  22. 
Although  the  9  and  10  Vict.  c.  95,  makes  the  county  courts  courts  of 
record,  they  do  not  keep  records  of  .theur  proceedings  as  the  superior 
courts  do.  So  the  Bankrupt  Acts  constitute  the  Court  of  Bank- 
ruptcy a  court  of  record,  but  it  will  scarcely  be  contended  that  writs 
of  trial  could  be  sent  to  them. 

[Parke,  B.  The  Court  of  Bankruptcy  is  not  a  court  of  record  for 
the  recovery  of  debt.] 

The  3  &  4^  Will.  4,  c  42,  never  intended  to  give  a  judge  power  to 
summon  a  jury  who  had  none  before,  and  who  has  no  means  of  en- 
forcing his  summons.  In  Farmer  v.  MowUf&rty  9  M.  &  W.  100, 
already  cited,  Lord.  Abinger,  C.  B.,  says,  ^<  It  appears  to  me  that  the 
right  construction  of  the  statute  is,  that  the  inferior  judge  to  whom  a 
writ  .of  trial  is  durected  shall  summon  for  ^;he  trial  such  a  jury  as  by 
law  and  usage  he  is  entitled  to  summon."  And  Parke,  B.,  says,  ^  it 
aeems  to  me  that  the  meaning  of  the  act  is,  that  writs  of  trial  shall 
be  tried  by  the  inferior  judge  in  the  ssune  manner  as  causes  arising 
in  his  own  court ;  that  is,  by  the  jury  he  is  empowered  to  summon 
for  that  purpose." 

[Alderson,  B.  The  old  maxim  of  the  law  is,  <<  Quando  aliquid 
mandatur,  mandatur  et  omne  per  quod  pervenitur  ad  illud."  K,  there- 
fore, the  statute  meant  to  command  the  county  court  to  try  the  cause 
in  the  regular  way,  they  must  have  power  to  summon  twelve  men  to 
try  it] 

Then  from  what  class  of  persons  are  the  jurors  to  be  taken  ?  If  it 
be  said,  from  the  persons  qualified  to  act  as  jurors  in  the  county,  the 
answer  is,  that  by  the  Jury  Act,  6  Gteo.  4,  c.  60,  s.  50,  the  juries  in 
Hberties,  cities,  and  boroughs  are  to  be  taken  as  they  were  before  the 
passing  of  that  act,  and  the  qualifications  of  ^hese  vary  in  different 
places.  [Bramwell  referred  to  the  72d  section  of  the  9  &  10  Vict 
c  95.]  [Besides,  in  county  courts  the  parties  to  the  suit  may  be' 
examined ;  so  that  if  writs  of  trial  like  the  present  could  be  issued,  a 
party  might  hav«  his  case  tried  with  all  the  irregularities  of  those 
tribunals,  and  afterwards  have  his  costs  taxed  in  the  superior  court ; 
for  under  the  9  &  10  Vict  c.  95,  the  decision  of  the  county  court  is 
final  and  without  appeal.  Again :  the  128th  section  of  that  act  gives 
an  option  to  the  plaintiff  in  certain  case^to  sue  either  in  the  superior 
court  or  the  county  court — a  provision  which  would  be  neutralized 
if,  after  he  had  commenced  his  action  in  the  superior  court,  it  could  be 
transferred  to  the  county  court  by  means  oi  a  writ  of  trial.  Sec- 
ondly, the  directing  the  sheriff  to  return  the  postea  of  a  cause  tried  by 
a  tribunal  with  which  he  had  nothing  to  do,  is  clearly  bad.     If  the 
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court  think  our  arguments  well  founded  they  ought  to  discharge  thia 
rule,  and  not  put  the  parties  to  the  expense  of  a  writ  of  error. 

Pollock,  C.  B.  The  argument  of  Mr.  Lush  and  Mr.  Thompson 
has  much  abated  the  confidence  with  which  I  should  have  looked  for- 
ward to  the  termination  of  a  writ  of  error  in  this  ca^e.  Before  hearing 
that  argument^  I  thought  it  tolerably  clear  that  the  judge  of  a  coun^ 
court  was  the  judge  of  a  court  of  record  within  liie  meaning  of  the 
Writ  of  Trial  Act  We  may  know  what  was  the  object  of  the  legisla- 
ture in  making  the  judges  of  county  courts  under  the  9  &  10  Vict  c.  95, 
judges  of  courts  of  record,  and  why  the  clause  to  that  eflect  was  put 
into  that  statute.  Perhaps  we  may  know  (perhaps  I  should  rath^ 
say  we  may  have  strong  reason  to  suspect)  that  the  legislature  in- 
tended they  should  be  made  such  in  as  full  and  ample  a  manner  as 
the  judges  of  the  superior  courts  at  Westminster ;  and  if  there  is  a 
clause  in  a  statute  which  directs  that  all  judges  of  courts  of  record 
shall  have  such  and  such  powers,  then  when  a  person  is*made  judge 
of  a  court  of  record,  it  seems  to  rae  that  he  becomes  for  all  purposes 
a  judge  of  a  court  of  record,  and  it  would  be  an  exceedingly  danger- 
ous refinement  to  hark  back  to  the  period  when  the  particular  matter 
was  enacted,  and  say  that  it  was  only  meant  to  apply  to  such  judges  as 
were  judges  of  courts  of  record  at  that  time.  Then  it  is  argued  that  the 
legislature,  in  enacting  that  writs  like  these  are  to  be  directed  to  the 
judges  of  courts  of  record,  meant  such  as  acted  according  to  the 
course  of  the  common  law,  whether  then  existing  or  subsequently  cre- 
ated by  statute.  I  do  not  however  think  that  is  so,  at  least  it  b  so 
doubtful  that  we  ought  not  to  act  on  it  Still  the  ailment  of  Mr. 
Lush  and  Mr.  Thompson  has  abated,  as  I  have  already  said,  my  con- 
fidence on  the  matter,  and  its  effect  on  two  members  of  the  comi  has 
been  to  satisfy  them  that  county  courts  are  not  meant  by  this  daase 
in  the  3  &  4  Will.  4,  and  do  not  come  within  it  by  being  erected  as 
they  are  into  courts  of  record  by  the  9  &  10  Vict  We  will  therefore 
discharge  the  present  rule,  and  let  the  matter  be  determined  by  a  court 
of  error.  The  inclination  of  my  opinion  is,  that  county  courts  are 
courts  of  record  within  the  3  &  4  Will.  4,  and  I  think  it  would  be  the 
best  decision  to  come  to  on  the  subject,  for  of  all  the  courts  of  record 
to  which  a  writ  of  trial  could  be  sent  with  advantage,  the  county  court 
judges  would  be  among  the  best ;  and  if  that  be  not  the  present  state 
of  the  law,  it  would  be  advisable,  I  think,  to  make  it  so.  This  rak 
will  therefore  be  disohai^ed,  but  without  costs, 

Parke,  B.  I  am  not  prepared  to  say  that  my  mind  is  made  up 
on  the  principal  point  in  this  case ;  certainly  the  effect  on  me  of  the 
argument  of  Mr.  Lush  and  Mr.  Thompson  has  been,  to  produce  a 
strong  inclination  of  opinion  that  the  judge  of  a  county  court  is  not 
a  judge  of  a  court  of  record,  within  the  17th  section  of  the  3  &  4 
WilL  4,  c.  42.  At  the  time  that  act  was  passed,  the  courte  of  record 
for  the  recovery  of  small  debts  were  courts  which  proceeded  according 
to  the  course  of  the  common  law ;  at  least  I  think  so ;  in  which  ques- 
tions were  determined  by  a  jury,  the  rules  of  the  common  law  as  to , 
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evidence  and  in  other  respects  being  followed ;  and  the  statute  of 
"Will.  4  w<mid  only  operate  on  courts  of  record  of  that  description, 
not  indeed  solely  on  those  existing  at  the  time  when  it  was  passed, 
but  on  others  of  the  same  nature  created  afterwards  —  according  to 
the  known  rule  of  law,  that  the  crown,  may  create  courts  of  common 
law,  but  not  courts  of  equity  or  courts  of  requests.  The  only  ques- 
tion therefore  is,  if  this  new  kind  of  court  of  record  intended  by  the 
County  Court  Act  is  a  court  of  record  within  those  terms.  No  doubt 
in  the  County  Court  Act  these  courts  are  made  courts  of  reccMrd,  i.  e., 
they  are  to  have  judges  with  the  privilege  of  judges  of  record ;  although 
not  perhaps  for  all  purposes,  for  it  was  probably  not  intended  they 
should  register  their  acts  in  the  same  wav.  But  the  court  thus  created 
is  a  court  of  record  which  summons  a  jury  of  only  five  persons,  and 
proceeds  by  rules  ci  evidence  different  from  those  of  the  common  law, 
and,  among  other  things,  examines  the  parties  to  a  suit  My  present 
impression,  though  I  do  not  say  that  I  shall  finally  come  to  that  con- 
clusion, is,  that  the  proper  construction  of  the  statute  of  .Will  4  is  to 
confine  its  operation  to  courts  of  record  ejusdem  generis  with  those 
existing  at  the  time  that  act  was  passed;  and  as  the  whole  matter 
appears  on  the  record,  I  should  fnropose  that  judgment  be  arrested  and 
the  burden  of  bringing  a  writ  of  .error  thrown  on  the  plainti£  My 
lord  chief  baron  and  my  brother  Alderson  think  otherwise,  and  that 
the  writ  of  error  ought  to  be  brought  by  the  defendant  The  rule  will 
therefore  be  discharged,  but  no  costs  can  be  given,  as  all  the  court  are 
of  opinion  that  the  order  of  my  brother  Wightman  is  clearly  bad  as 
to  the  latter  part  which  directs  the  sheriff  to  return  the  writ 

Alderson,  B.  I  think  the  judge  of  a  county  court  is  jud^e  of  a 
court  of  record  within  the  section  in  question.  The  words  of  it  arci 
that  the  trial  may  take  place  ''  before  the  sheriff  of  the  county  where 
the  action  is  brought,  or  before  any  judge  of  any  court  of  record  for 
the  recovery  of  debts  in  such  county."  It  is  extremely  desirable  to 
adopt  thb  construction ;  for  you  could  not  have  better  persons  to  try 
these  causes  than  the  judges  of  the  new  county  courts.  Then  how- 
ever, it  is  said  those  courts  do  not  proceed  according  to  the  rules  of 
the  common  law ;  but  if  my  construction  of  this  act  be  correct,  the 
judge  of  the  county  court  who  tries  a  cause  under  a  writ  of  trial  must 
try  it  by  the  rules  of  the  common  law,  for  he  must  summon  a  jury. 
By  the  18th  section  of  the  3  &  4  Will.  4,  the  judge  to  whom  a  writ 
of  trial  is  directed  has  all  the  powers  of  a  judge  of  nisi  priuSj  and  a 
new  trial  will  be  granted  if  a  judge  at  nisiprias  does  not  act  accord- 
ing  to  the  common  law ;  consequentiy,  the  judge  of  a  county  court 
in  such  a  case  must  not  examine  the  parties,  and  if  he  were  to  do  so, 
I  would  grant  a  new  trial 

Platt,  B.  The  distinction  taken  by  my  brother  Parke  is  the  cor- 
rect distinction,  namely,  that  the  oourts  of  record  contemplated  by  the 
3&4  Will.4,  c.  42, are  such  as  proceed  according  to  the  course  ot  the 
common  law.  It  is  not  because  a  subsequent  statute  constitutes  a  court 
a  court  of  record  for  some  particular  purposes  that  it  must  necessarily 
50* 
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come  within  the  scope  of  that  enactment;  and  I  think,  thoefcne,  that 
the  judge  of  a  county  court  is  not  the  judge  of  a  court  of  record 
within  the  3  &  4  Will.  4,  c.  42.  If  thb  construction  is  not  to  prevail, 
I  really  do  not  see  where  we  are  to  stop.  Certainly  the  words  of  the 
act,  that  the  court  to  which  a  writ  of  tnal  issues  must  be  one  ^  for  the 
recovery  of  debt,"  may  exclude  the  judges  of  the  Court  of  Bank* 
ruptcy ;  but  still  when  we  look  at  a  statute  of  this  kind,  we  must  not 
follow  the  exact  letter;  we  must  take  it  altogether,  and  see  for  what 

!)urpose  the  court  in  question  is  made  a  court  of  record.  When  there- 
ore  we  look  at  the  present  act  with  that  view,  and  see  what  sort  o{ 
courts  existed  at  the  time  it  was  passed,  there  ought  to  be  some  strong 
argument  to  show  that  the  provisions  of  a  statute  which  creates  the 
county  courts  courts  of  record  for  some  particular  purposes  came 
within  the  view  of  a  legislature  which  never  contemplated  the  County 
Court  Act  at  all.  Btill,  I  do  not  mean  to  say  that  the  matter  is  &ee 
from  doubt;  I  only  say  that  I  think  Mr.  Lush  and  Mr.  Thompson  are 
right,  and  that  this  rule  should  be  discharged,  but  without  costs. 

Parke,  B.  I  by  no  means  disagree  with  my  bioUier  Alderson,  that 
if  this  is  a  court  to  which  a  writ  of  trial. may  go,  the  judge  in  tr3ring 
the  cause  under  the  writ  must  follow  the  rules  of  the  common  law. 
My  argument  was,  that  the  statute  was  not  meant  to  apply  to  any 
court  where  the  issuing  of  the  writ  would  oUige  the  judge  to«adq)t 
a  course  different  from  that  of  his  court 

Rule  discharged^  without  costs. 


Crawfurd  v.  Cocks  &  others.^ 
Hilfuy  Vacation,  February  11,  1851. 

Amendment  of  Declaration  after  Trial —  Statute  of  Limitaiions. 

The  plaintiff,  a  castomer  of  a  banking  firm,  having  brought  aa  action  againat  the  fim,  wat 
nonsuited,  on  the  ground  of  two  of  the  defendants'  not  being  memben  of  the  firm  at  the 
time  of  the  accming  of  the  caase  of  action.  Negotiations  on  the  subject  of  the  action  bad 
been  going  on  for  several  years,  during  which  the  defendants  had  not  qnestioQed  their  lia- 
bility to  be  sued,  and  in  a  bill  in  equity  filed  by  them  against  the  plaintiff  after  pkadinf, 
and  before  trial,  had  stated  that  the  liabilities  of  the  previous  firm  had  been  transfened  to 
themselves,  and  farther  stated  who  the  members  of  the  firm  were  when  the  caose  of  i 
accrued. 

The 
had  been'erroneoosly  included  in  the  action. 


court,  to  prevent  the  operation  of  the  statute  of  limitations,  set  aside  the  nonsuit,  and 
gave  the  plaintiff  leave  to  amend  the  declaratioii  by  striking  oat  the  two  detedanta  who 


Assumpsit  for  money  lent,  money  hcul  and  received,  interest,  and 
upon  an  account  stated,  brought  by  the  plaintiff  against  T.  S.  Cocks 
the  elder,  R.  Biddulph,  T.  S.  Codes  the  youngeri  and  O.  Biddnlph. 

1  20  Law  J.  Rep.  (n.  ■•)  EkcL  IdOl 
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Pleas  —  First,  nan  assumpsit;  second,  payment;  third,  seiroff; 
fourth,  Statute  of  Limitations. 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  Middlesex  sit- 
tings after  last  Michaelmas  term,  when  the  following  facts  appeared  : 
Previously  to  1838,  the  plaintiff  had  two  accounts  with  the  firm  of 
Cocks,  Biddulph,  &  R.  Baskins,  one  as  the  executor  of  the  will  of 
James  Crawfurd,  which  had  been  opened  in  1816,  and  one  in  his 
private  capacity ;  and  the  action  was  brought  to  recover  534^,  the 
balance  of  the  former  account  In  1839  and  1840,  payments  to  that 
amoui)t  had  been  made  by  the  firm  by  the  direction  of  one  Corfield, 
who  was  acting  as  the  plaintiff's  solicitor  for  certain  purposes ;  and 
the  point  in  dispute  was,  whether  such  payments  had  been  made  by 
the  plaintifi'^s  authority.  At  that  time  the  firm  consisted  of  the  de- 
fendants T.  8.  Cocks  the  elder  and  R.  Biddulph,  and  of  John  Bid- 
dulph, who  died  in  1845.  In  January,  1841,  the  defendants  T.  S. 
Cocks  the  younger  and  O.  Biddulph  became  partners  in  the  bank ; 
and  on  that  occasion  the  balance  on  the  executorship  account,  as  it 
appeared  in  the  books  of  the  old  firm,  after  debiting  the  plaintiff  with 
the  payments  in  question,  was  carried  to  the  account  of  the  new 
firm.  The  plaintiff  in  and  for  several  years  prior  to  1839  resided  at 
Florence,  where,  with  the  exception  of  short  visits  to  this  country, 
he  remained  until  1846.  The  plaintiff  heard  of  the  payments  m 
question  for  the  first  time  in  1841,  but  did  not  ascertain  upon  what 
grounds  they  had  been  made  until  December,  1843,  when  he  applied 
through  his  attorney  to  the  banking  firm,  which  then  consisted  of 
the  four  defendants,  and  John  Biddulph,  for  a  return  of  the  money. 
The  firm  refused  to  assent  to  this  request,  and  threatened  to  sue  the 
plaintiff  for  the  balance  owing  on  his  private  account,  if  he  took  any 
proceedings  against  them  to  enforce  the  claim.  In  consequence  of 
this  threat,  no  further  steps  were  taken  until  December,  1846,  when 
the  plaintiff,  in  the  belief  that  the  firm  consisted  in  1839  and  1840  of 
the  four  defendants,  and  John  Biddulph,  commenced  this  action  by 
issuing  a  writ  against  the  five.  This  was  not  served,  but  was  duly 
continued  until  September,  1849,  when  the  plaintiff  declared  against 
the  four  defendants.  After  pleading,  they  filed  a  bill  of  discovery, 
alleging  that  since  the  opening  of  the  executorship  account,  several 
changes  had  taken  place  in  the  firm,  and  that  upon  each  change  that 
account  had  been,  with  the  plaintiff's  assent,  transferred  from  the  old 
to  the  new  firm  ;  that  from  1826  to  January,  1841,  the  firm  consisted 
of  the  defendants  T.  S.  Cocks  the  elder,  R.  Biddulph,  and  J.  Bid- 
dulph ;  that  T.  S.  Cocks  the  younger  and  O.  Biddulph  were  at  the 
last-mentioned  time  admitted  partners ;  and  that  upon  the  death  of 
John  Biddulph,  accounts  were  taken  between  his  representatives  and 
the  surviving  partners,  and  that  the  rights  and  liabilities  of  the  pre- 
ceding firms  with  respect  to  the  said  account  were,  therefore,  trans- 
ferred to  and  vested  in  the  defendants  in  equity. 

For  the  defendants,  it  was  contended  that  the  defendants,  T.  S* 
Cocks  the  younger  and  O.  Biddulph,  were  not  liable,  and  that  the 
plaintiff  must  consequently  be  nonsuited.  For  the  plaintiff,  it  was 
xxf^ed,  that  there  was  evichsnoe  for  the  jury  that  the  new  firm  had 
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taken  upon  itself  the  liabilities  of  the  old  within  the  princi|de  of 
Kirwan  v.  Kirwan^  2  Cr.  &  M.  617 ;  s.  c  3  Law  J.  Rep.  (w.  s.)  Exdk 
187.  Hart  v.  AUxander,  2  Mee.  &  W.  484;  s.  c.  6  Law  J.  Rsp. 
(n.  8.)  Exch.  129.  Pollock,  C.  B.,  (after  consolting  the  other  judges,) 
thought  that  the  new  firm  had  only  taken  upon  themselves  the 
responsibility  for  the  account  as-  it  appeared  on  their  books  at  the 
time  of  the  change  of  firm,  and  directed  a  nonsuit 

A  rule  was  obtained  calling  upon  the  defendants  to  show  cause 
why  the  nonsuit  should  not  be  set  aside,  and  why  there  should  not 
be  a  new  trial,  and  why  the  plaintiff  should  not  have  liberty  to 
amend  the  declaration  and  subsequent  proceedings  by  striking  out 
the  names  of  T.  S.  Cocks  the  younger  and  O.  Biddulph. 

The  affidavits  in  support  of  the  motion  stated,  that  the  action  was 
brought  to  try  the  question  whether  or  not  the  payments  in  1839  and 
1840  were  wrongful ;  that  every  endeavor  had  been  made,  both  be- 
fore issuing  the  writ  and  before  declaring,  to  ascertain  who  were 
members  of  the  firm  in  those  years,  but  that  the  plaintifif  had  refrained 
firom  making  an  application  to  the  bank  for  that  purpose  partiy  in 
consequence  of  the  defendants'  threat  to  take  proceedings  against 
him  in  respect  of  his  private  account,  and  partly  from  tiieir  having 
avowed  a  determination  to  offer  every  resistance  to  the  daim ;  that 
until  the  filing  of  the  bill  in  equity,  the  plaintiff'  and  his  advisers  be- 
lieved that  all  the  defendants  were  partners  in  1839  and  1840 ;  and 
that  in  consequence  of  the  allegation  in  the  bill  that  the  new  firm 
had  taken  upon  themselves  the  liabilities  of  the  old,  it  was  not 
deemed  necessary  to  amend.  The  plaintifTs  attorney  cdso  stated 
that,  throughout  the  whole  of  the  negotiations,  it  was  never  suggested 
that  any  of  the  defendants  were  not  members  of  the  firm  in  1839 
and  1840. 

The  defendants'  affidavits  stated,  that  no  intimation  that  ihe  plain- 
tiff would  hold  the  bankers  liable  had  been  given  to  them  till  1843, 
and  that  in  1842  Ck>rfield  had  taken  the  benent  of  the  Insolvent  Act; 
and  that  the  plaintiff,  in  his  answer  in  equity,  had  expressed  his  be- 
lief as  to  the  correctiiess  of  the  allegations  contained  in  the  bill 
respecting  changes  in  the  firm  and  the  transfer  of  the  accounts. 

^^^        ___  • 

W,  H.  Watson  and  Jf.  Smith  showed  cause,  (January  31.)  The 
plaintiff  has  been  guilty  of  laches,  and,  therefore,  is  not  entitied  to  the 
assistance  of  the  court  Although  he  was  aware,  in  1841,  that  the 
payments  in  question  had  been  made,  yet  he  made  no  application  to 
the  defendants  until  1843,  subsequently  to  the  insolvency  of  Corfield, 
so  that  the  defendants  lost  all  opportunity  of  being  reimbursed  by 
Ck)rfield.  Again,  the  plaintiff  did  not  take  any  proceedings  unm 
1846,  and  then  suspended  them,  without  the  defendant's  knowledge, 
until  1849.  The  result  is,  that  the  members  of  the  partnership  had 
been  changed  in  the  mean  time,  and  the  accounts  wound  up  upcm 
the  footing  of  the  correctness  of  the  payments  to  Corfield.  The 
plaintiff  has  not  been  taken  by  surprise  ^  he  knew  from  the  bill  in 
equity  who  were  the  parties  in  1839  and  1840,  and  might  have  made 
an  application  to  amend  at  that  time.    This  is  not  a  case  for  ar. 
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amendment.  The  court  interposes  in  those  cases  only  where  the 
Statute  of  Limitations  would  be  a  bar  to  a  fresh  action,  and  the  appli 
cation  to  amend  is  made  before  trial,  Lakin  v.  MassiCy  2  Cr.  &  M. 
686 ;  8.  c.  3  Law  J.  Rep.  (n.  s.)  Exch.  203.  Goodchild  v.  Leadhain^ 
1  Exch.  Rep.  706;  s.  c.  17  Law  J.  Rep.  (n.  s.)  Exch.  90.  That  rule, 
however,  has  not  been  acquiesced  in  by  the  other  courts.  Roberts  v. 
Bate,  6  Ad.  &.  E.  778. 

Sir  F.  Hiesiger  and  Hompnan^  in  support  of  the  rule.  The  plain- 
tiff was  nonsuited  on  a  point  quite  independent  of  the  merits,  and 
ought,  therefore,  to  have  an  opportunity  of  amending  his  declaration, 
if  he  can  do  so  consistently  with  the  rules  of  practice.  An  amend- 
ment would  have  been  allowed  previously  to  the  trial.  Palmer  v.. 
Beale,  9  Dowl.  P.  C.  529 ;  Juckson  v.  Nunn,  4  Q.  B.  Rep.  209 ;  and 
may  with  propriety  be  allowed  now.  The  plaintiff  submits  that  he 
is  entitled  to  amend  on  payment  of  costs.  Christie  v.  Belly  16  Mee. 
&  W.  669 ;  s.  c.  16  I^w  J.  Rep.  (n.  s.)  Exch.  179.  Ooodchild  v. 
Leadham,  In  Bonzi  v.  Stewart^  7  Man.  &  G.  746 ;  s.  c.  13  Law  J. 
Rep.  (n.  8.)  C.  P.  189,  the  plaintiff,  who  had  made  an  error  in  his 
replication,  was  allowed  to  amend  it  and  have  a  new  trial,  although 
all  the  facts  were  known  to  him  at  the  time  of  his  replying.  The 
plaintiff,  in  this  case,  was  not  aware  of  the  names  of  the  parties  until 
he  saw  the  bill  in  chancery,  and  thus  he  was  led  to  suppose  that  the 
defendants  had  made  themselves  answerable  for  the  debts  of  the  old 
partnership.  The  plaintifTs  delay  is  sufficiently  explained  by  the  fact 
that  he  was  not  aware  of  the  nature  of  the  payments  to  Corneld  until 
the  year  1843.  q^^^  ^^^  ^^^ 

Parke,  £.,<  now  said :  We  have  felt  considerable  doubt  respecting 
this  case,  but  we  think,  on  the  whole,  that  justice  requires  the  rule 
to  be  absolute  ou  these  terms;  that  if  the  defendants  shall  within 
three  weeks  consent  to  pay  the  debt  sought  to  be  recovered  in  this 
action,  the  plaintiff  shall  pay  all  the  costs  of  the  cause.  But  if  the 
defendants  object,  then,  on  payment  of  the  costs,  the  nonsuit  is  to  be 
set  aside  and  a  new  trial  had,  the  plaintiff  being  at  liberty  to  amend 
the  declaration  by  striking  out  the  names  of  T.  §.  CJocks  the  younger 
and  O.  Biddulph,  as  co-defendants,  on  payment  of  all  the  costs  of 
those  defendants  and  all  other  costs  of  and  occasioned  by  the  amend- 
ment, with  liberty  for  the  remaining  defendants  to  plead  cle  novo. 

Rule  absolute  accordingfi/. 
^  The  case  was  argued  before  Pollock,  C.  B.,  Parke,  Alders 05,  and  Marttn,  BE 


Digitized  by 


Google 


598  COURT  OP  EXCHEQUER,  185(W1. 

Hinckley  v.  The  Mftjror,  Aldermen,  and  Btnigesses  of  Staffbrd. 


Hinckley  v.  The  Mayor,  Aldermen,  and  Burgesses  of 
Stafford.* 

HiUuy  Vacation,  Febrnaiy  14, 1851. 

SkUtUey  Constntction  of — 34  Geo.  3,  c.  97 —  Order  of  Justices^ 

Validity  of 

The  34  Geo  3.  c  97,  an  act  for  building  a  new  shire  hall  for  the  coonty  of  Stafibrd,  enacted, 
sect  31,  that  when  the  said  shire  hall  shoald  be  completed  it  shoald  be  forever  insared,  sap- 
ported,  and  maintained  at  the  expense  of  the  connty  of  Stafford  and  the  town  of  Stafford 
in  the  proportions  following :  that  one  tenth  part  of  the  chai^ges  shoold  be  paid  by  the 
^  mayor,  aldermen,  &c.,  of  Stafford,  and  the  remainder  by  the  inhabitants  of  the  county ;  that 
*  it  should  be  lawful  for  the  coanty  justices  to  order  the  shire  hall  to  be  insured,  supported, 
maintained,  and  repaired  as  they  should  think  fit,  and  that  they  should  and  might  order 
the  expenses  of  the  insurance  and  repairs  to  be  paid  in  the  propoitiona  before  mentioned. 

After  the  completion  of  the  hall  the  sum  of  lOOOf.  was,  in  pursnanee  of  the  act  and  of  an 
(nder  of  county  justices,  expended  in  insuring  and  snpnortiag  the  hall,  and  a  tenth  part 
thereof  ordered  to  be  paid  by  the  mayor,  &c^  of  Stafford,  and  the  remainder  by  the  inhab- 
itants of  the  county.  Subsequently,  a  further  sum  of  28/.  2s.  was  ordered  by  the  county 
justices  to  be  laid  out  in  repairing  die  hall,  and  a  tenth  part  of  that  sum  was  ordered  to 
be  paid  by  the  mayor,  kc^  and  the  remainder  by  the  inhabitants  of  the  county :  — 

BsU,  first,  that  the  mayor,  Ac,  were  bound  to  par  tiieir  proportion  of  the  1000/.  aetoOy 
expended,  although  they  had  not  been  summoned  to  oppose  the  order  of  justicea,  nor  had 
any  notice  that  it  was  about  to  be  made ;  and,  secondly,  that  they  were  bound  to  pay 
their  proportion  of  die  sum  of  tOL  2«.,  although  that  sum  had  not  been  expended  belore 

tlM  action. 

f 

Debt.  The  first  count  of  the  declaration  stated  that  after  the 
passing  of  an  act  of  Pariiament,  the  34  Greo.  3,  c  97,  ("  An  Act  for 
building  a  new  shire  hall  for  the  coanty  of  Stafford,")  the  new  shiie 
hall  therein  mentioned  was  completed  according  to  the  act ;  that  it 
continued  to  be  insured,  supported,  &c.,  by  order  of  the  justices  of 
the  county  pf  Stafford ;  that  after  the  completing  of  the  same,  the 
sum  of  1000^  had,  in  pursuance  of  the  said  act  and  of  the  said  order 
of  justices,  been  expended  in  insuring  and  supporting  the  said  hall, 
and  that  the  said  justices  ordered  that  a  tenth  part  of  the  said  sum 
of  1000/.  should  be  paid  by  the  defendants,  and  the  remainder  by  the 
inhabitants  of  the  county  of  Stafford,  of  which  the  defendants  had 
notice.     Breach,  non-payment  of  the  sum  of  lOOZ. 

The  last  count  recited  that,  whereas  after  the  completing  of  the 
said  new  shire  hall  at  the  General  Quarter  Sessions  for  Staffordshire, 
the  justices,  by  their  order,  after  reciting  that  an  estimate  had  been 
made  of  the  money  proposed  to  be  expended  in  repairing,  &c.,  the 
shire  hall,  and  reciting  that  that  estimate  amounted  to  28L  2s.j  did 
order  that  the  said  sum  of  28L  2s.  be  laid  out  in  repairing,  &&,  the 
said  shire  hall,  and  that  one  tenth  part  of  such  sum  should  be  paid 
by  the  defendants,  and  the  remainder  thereof  by  the  inhabitant  of 
the  county  of  Stafford,  of  which  the  defendants  had  notice,  and  tiiat 
the  said  repairing,  &c.,  of  the  said  shire  hall  was  at  the  time  of  the 
ordering  thereof  what  the  occasion  then  required.     The  declaration 

2  90  Uw  J.  Rep.  (if.  8.)  Ezch.  17L 
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then  stated  a  request  to  the  defendants  to  pay  their  proportion  and 
their  refusal 

Fifth  plea  to  the  first  count,  that  the  defendants  were  not  sum« 
moned  to  oppose  the  scud  order,  nor  had  they  any  notice  that  the 
ssone  was  atout  to  be  made*  There  were  similar  pleas  to  other 
counts. 

To  the  last  count  there  was  a  general  demurrer,  the  ground  of 
which  was,  that  it  was  not  shown  that  the  sum  ordered  to  be  expended 
had  been  expended  before  this  action,  and  that  the  defendants  were 
not  liable  to  be  sued  until  such  sum  had  been  expended. 

Demurrers  to  the  fifth  and  other  similar  pleas ;  the  principal  point 
being  that  the  orders  to  which  the  pleas  related  were  lawfully  made 
expa/rte.^ 

Keating',  {Gray  with  him,)  for  toe  plaintiff,  in  support  of  the  last 
count  and  of  the  demurrers  to  the  pleas.  The  pleas  are  bad.  It 
cannot  be  necessary  to  summon  the  mayor  and  corporation  to  con- 
sider the  estimate  about  to  be  made  of  the  cost  of  repairing  the  hall : 
as  well  might  it  be  said  that  every  rate  payer  ought  to  be  summoned 
before  any  rate  is  made.  Secondly,  the  last  count  is  good.  It  is 
framed  in  accordance  with  the  31st  section  of  the  act  of  Parliament 
One  tenth  of  the  expenses  of  insuring  and  supporting  the  hall  is 

1  The  3l8t  section  of  the  34  Geo.  3.  c  97,  intituled  **  An  Act  for  building  a  new 
shire  hall  for  the  county  of  Stafford,**  enacts :  ^  That  when  the  said  shire  hall  shall 
be  completed,  finished,  fitted  up,  and  furnished,  such  hall  shall  be  forever  thereafter 
insured,  supported  and  maintained  and  provided  with  proper  accommodations  and  fur- 
niture firom  time  to  time  as  occasion  shall  require,  at  tne  expenses  and  charges  of  the 
said  county  of  Stafford  and  the  said  town  of  StafiR>rd  in  the  proportions  following,  (that 
is  to  say,]  one  tenth  part  of  the  charges  and  expenses  to  be  occasioned  as  aforesaid 
shall  be  trom  timo  to  time  paid  by  the  mayor  and  burgesses  of  the  said  borough  of 
Stafibrd,  and  the  remainder  thereof  by  the  inhabitants  of  the  said  county  of  Stafibrd 
at  large,  in  such  manner  as  the  jail,  houses  of  correction,  or  other  public  works  or 
buildings  of  the  said  county,  is,  are,  or  may  be  supported  or  roaintamed,  and  that  it 
shall  or  mxy  be  lawful  for  the  justices  of  the  peace  for  the  said  county  at  any  general 
(quarter  sessions  of  the  said  county,  or  the  major  part  of  them  then  assembled,  from 
time  to  time,  to  order  the  said  shire  hall  to  be  insured,  supported  and  maintained  and 
provided  wiUi  proper  accommodations  and  furniture,  and  to  be  repaired  and  altered 
m  such  manner  as  they  shall  think  fit ;  and  the  said  justices  at  such  quarter  sessions 
shall  and  may  from  time  to  time  appoint  one  or  more  person  or  persons  to  look  after 
and  take  care  of  the  said  shire  hall  and  the  several  apartments  thereof,  except  the 
rooms  and  apartments  to  be  appropriated  for  the  separate  and  distinct  use  of  the  mayor 
and  burgesses  of  the  borough  of  Stafford  aforesaid,  and  shall  and  may  order  such  sal- 
ary or  allow  such  fees  to  such  person  or  persons  as  they  the  said  justices  shall  think 
proper,  and  also  shall  and  may  order  the  expenses  and  charges  thereof,  as  likewise  of 
the  furniture,  insurance,  and  repairs  of  the  said  shire  hall  from  time  to  time  to  be  paid 
in  the  proportions  before  mentioned,  and  such  part  thereof  as  is  to  be  borne  by  the 
inhabitants  of  the  said  county  of  Stafford,  to  be  defrayed  and  paid  by  and  out  of  the 
moneys  to  be  raised  by  the  general  rates  and  assessments  made,  and  to  be  made,  as- 
sessed, and  levied  in  the  said  county  by  virtue  of  the  several  acts  of  Parliament  made 
in  the  12th  and  13th  years  of  his  late  majesty  King  George  the  Second,  and  in  such 
manner  as  is  directed  in  and  by  an  act  of  the  9th  year  of  his  present  majesty,  inti- 
tuled *  An  Act  to  enable  the  justices  of  the  peace  in  the  general  quarter  sessions  of 
their  respective  counties  and  divisions  to  repair  the  shire  nails,  county  halls  or  other 
buildings,  wherein  the  assizes  or  grand  sessions  are  osoaUy  held.'  " 
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Hinckley  v.  The  Mayor,  Aldermen,  and  Bnigesses  of  Stafford. 

payable  before  the  whole  is  expended.     The  moDey  is  to  be  raised 
first,  and  expended  afterwards. 

W.  H.  WiUeSj  contra,  for  the  diefendants.  The  fifth  plea  is  good 
The  expenses  are  to  be  incurred  before  payment  is  to  be  made. 
Under  the  31st  section  the  corporation  are  only  liable  to  pay  the 
money  that  has  been  actually  expended. 

[Aldersonj  B,  How  is  the  money  to  be  paid  unless  it  is  raised  at 
the  time  ?] 

It  must  be  raised  on  credit 

Parke,  B.  The  plaintiff  is  entitled  to  the  judgment  of  Uie  court 
The  last  count  is  good.  When  the  justices  have  fixed  the  requisite 
sum,  they  may  order  it  to  be  levied  on  the  county  eind  borough ; 
and  the  defendants  are  liable  to  pay  before  the  money  has  been 
expended.  If,  indeed,  the  parties  can  procure  any  person  to  advance 
the  money  to  them,  they  are  at  liberty  to  do  so.  They  are  entitled 
to  raise  the  money  retrospectively,  and  are  not  tied  down  to  one 
mode  more  than  to  another.  The  31st  section  does  not  restrict  them 
to  either  of  the  two  courses.  The  pleas  are  bad,  for  it  was  not 
necessary  to  summon  the  mayor  or  corporation  before  the  proportion 
was  ordered  to  be  paid.  Our  judgment  must,  therefore,  be  for  the 
plaintiif. 

Alderson,  Platt,  and  Martin,  BB.,  concurred. 

Judgment  for  the  plaintiff. 
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ACCESS 
Proofof] 

See  Etidbncz,  2.    « 

ACCIDENTAL   FIRE. 
•  When  Waste.] 

See  LuifATic. 

ACCOUNTS. 
JEmdenceof] 

See  Evidence,  3. 

ACCUMULATION. 
See  Will,  8. 

ADMINISTRATION  SUIT. 
See  Executor. 

APFIDAVrr. 
0/  Hiuhand  to  prove  Access.] 

See  Evidence,  2. 

Vdue  of,  as  Evidmce.] 

See  Evidence,  1.    Practice,  6. 

AGENCY. 
See  Mortgagee. 

AMENDMENT. 
See  Practice,  1, 2. 

ANNUITIES. 

1.  Presumption — Mof  Parliament  —  Parish  Rates,]  An  act  of  ParliameDt  was  passed 
in  1816,  for  the  purpose  of  raisio^  5000/.  for  the  repair  of  one  o(  the  parish 
churches  in  London.  The  act  appointed  certain  persons  to  be  trustees,  and  gave 
them  the  power  of  levying  rates,  and  authorized  them  to  raise  the  money  required 
by  the  granting  of  life  annuities,  by  way  of  simple  annuity,  or  for  the  lives  of  two 
persons  or  the  survivor,  with  this  restriction,  that  no  annuity  should  be  granted  for 
VOL.   III.  51 
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any  sinffle  life  at  a  higher  rate  than  81.  3f.  per  cent  when  the  life  of  the  i 
should  he  under  thirtj-five.  In  1817,  in  c<HiBideration  of  3500L  paid  by  A,  the 
trustees  granted  an  annuity  of  QQ5L  to  A  and  B  and  the  surrivor.  B  was  then 
thirty-thiee  rean  of  ace.  Another  act  was  passed  in  1819,  which  recited  that  the 
trustees  had  raised  S600L  and  granted  annuities  to  the  extent  of  2971^  (which 
included  the  above-mentioned  sum  of  250(K.,  and  the  annuity  of  335L,)  and  enacted 
that  the  annuities  already  granted  should  be  paid  in  the  first  place  oat  of  the  rates. 
The  annuity  was  paid  up  to  1848,  when  the  trustees  resisted  further  payment,  on 
the  ffround  that  the  grant  had  been  void  under  the  act  of  1816 : — 

IfeU,  ttiat,  if  the  grant  had  been  void  under  the  act  of  1816,  the  defect  was  cored  by 
the  act  of  1819.    ZMome  v.  Chunk,  160. 

3.  SembUy  the  restriction  contained  in  the  act  of  1816  was  diieetoiy,  and  not  prohih- 
itory.  Ik 

3.  Almost  every  thing  will  be  presumed  in  favor  of  a  grant  fUriy  made,  and  under 
good  advice  on  the  part  or  the  grantors,  and  acted  upon  for  upwards  of  thirty 
years.  lb. 

ANSWER. 

See  PLSADine^  L 


Chslion.] 


APPEAL. 

#       See  Costs,  1. 

APPEARANCE. 
See  Practicb,  L 

APPOINTMENT. 
SeeWiLL,7. 

BARON  AND  FEME. 
See  HusBAiiD  and  Wife. 

BILL  OF  EXCHANGE. 
See  CoDicn.. 

CASES  LIMITED. 

The  application  of  the  principle  laid  down  by  Lord  Cottenham,  C,  in  this  case,  (TV 
London  and  Mrtk-wesUm  RaUwcof  Company  v.  iSmA,  1  Mac  6l  G.  216;  13  Jar. 
417.)  will  not  be  extended.  59. 

CLAIMS. 
See  Practicb,  4-6. 

COMPANY. 
PMic  €hmpami.\    A  bankinff  copartnership  which  made  letnniB  to  the  slUBp  office 
pursuant  to  /  ueo.  4,  c  46,  neld  to  be  a  public  company  not  incorpoimtedw^in  the 
meaning  of  1  dt  2  Vict  c  110,  s.  14.    MacinJbfrt  v.  Cbtuufi,  24a 
See  WiifDuie-up  Acts. 

COMPENSATION. 
See  Injunction,  1.    Damaozs,  L 

CONSEQUENTIAL  DAMAGE. 
See  DAMAezs,  L 

CONSTRUCTION. 
See  Wnx,  1, 2, 3, 4, 5,  & 
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CONTRACT. 

^^greemeni —  Specific  Perfomumce*]  A  B  became  the  purchaser  of  a  mansion-house 
and  park  under  conditions  of  sale,  which  stated  that  the  whole  property  was  free- 
hold except  eight  acres  which  were  copyhold,  but  undistinguisned  except  as  to 
not  including  any  of  the  buildings.  The  abstract  qf  title  havinjr  been  delivered 
&nd  discussions  thereon  having  taken  place,  which  raised  difficulties  in  the  way  of 
completing  the  purchase,  a  supplemental  agreement  was  entered  into,  detailing  what 
requisitions  as  to  title,  d2.c.,  should  be  complied  with.  Among  these  requisitions 
was  one  in  the  following  words :  ^  Declaration  of  identity  of  lands  mentioned  in 
deeds  to  those  now  sold : "  — 

Htidj  on  a  bill  filed  by  the  vendor  for  specific  performance,  that  the  supplemental 
agreement  was  a  substitution  for  the  original  contract,  and  that  A  B  was  not  entitled 
to  demand  that  the  vendor  should  distinguish  the  fi^ehold  firom  the  copyhold  parts 
of  the  premises  so  as  to  show  that  the  latter  did  not  include  any  of  the  buildings. 
Dawson  v.  Brincknumj  239. 

CONTRIBUTION. 
See  Will,  2. 

CONTRIBUTORY. 

ConbrQndcry  —  TruiUe^s  LiabUih/,]  The  directors  having  improperly  ^iven  shares  to 
the  managing  director,  he  inmiced  his  brother  to  execute  the  deed  in  his  name  for 
part  of  these  shares.    The  directors  subsequently  recalled  these  shares :  — 

Hddj  that  the  brother  was  a  contributory.    HoW$  Ckm^  208. 

See  Wiifi>iwo-up  Acts,  1, 2, 3, 5. 

COPYRIGHT. 
PawntnL'\    SeiMt^  that  where  the  proprietors  of  a  review  employ  persons  to  write  in 
the  review,  the  articles  written  must  be  paid  for,  in  order  to  vest  the  copyright  in  the 
proprietors,  under  stat  5  &  6  Vict  c  45.    BkhardMn  v.  OiSbtHy  26& 

COSTa 

1.  On  Apfud  Mo^an\  Where  the  successful  party  on  an  appeal  motion  obtained  the 
discharge  of  the  order  of  the  court  below,  but  it  appeared  tnat  he  had  not  instructed 
counsel  in  the  court  below  to  oppose  that  motion,  but  opposed  it  in  person,  and  did 
not  fiimish  the  court  with  proper  materials  for  its  judginent,  the  oroer  of  the  court 
below  will  be  discharged  without  costs.    HaH  v.  ndX^  191. 

2.  On  Deirmirer.]  A  demurred  on  the  record  having  been  allowed,  and  a  demurrer 
ore  fenta,  for  want  of  parties,  having  been  overruled,  the  court  ordered  the  def)?nd- 
ants  to  pay  the  costs  of  the  former,  but  made  no  order  as  to  the  costs  of  the  latter; 
and  gave  the  plaintifiT  leave  to  amend  either  by  adding  parties,  or  strikinfir  out  the 
passages  which  made  the  new  parties  necessary.    Macmtyrt  v.  CcmneU,  249. 

3.  Co8i$  in  Special  Ca$ea,]  At  the  hearing^  of  special  cases,  under  the  13  &  14  Vict 
c  35,  the  court  has  power  to  give  directions  as  to  costs.    Jackmn  v.  Crcdg^  173. 

4.  On  setting  daum  Short  Claims.]    See  H3ls  v.  IVsocAer,  75. 

See  Winding-up  Acts,  8. 

CREDITOR'S   SUIT. 

1.  Evidence  qf  Dq)osiL]  Possession  of  title  deeds  by  a  bond  creditor  is  not  of  itself 
sufficient  evidence  of  a  deposit  by  way  of  equitable  mortgage.  Chapman  v. 
Chapman^  70. 

8.  R^h-enos  to  AKutor.]  Where  the  plaintiff  failed  to  prove  his  right  to  an  equitably 
mortgage,  the  court  refiised  to  direct  a  reference  to  the  master  for  further  in- 
quiry, lb: 

3.  Praiferfor  Rditf,'\  A  bond  creditor  not  having  prayed  an  account  of  the  testatoi^s 
real  estates  in  a  suit  for  payment  of  his  debt,  he  was  held  not  entitled  to  such  relief 
under  the  prayer  for  general  relie£  i&. 
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CROSS  EXAMINATION. 

See  Evidence,  1. 

DAMAGES. 
To  Land  by  RaUway  Co,'\  A  land  owner,  whose  property  was  not  taken,  used,  or 
directly  interfered  with  by  the  railway  company,  gave  the  company  notice,  tinder 
the  68th  section  of  the  Lands  Clauses  Consolidation  Act,  of  his  claim  for  compen- 
sation by  reason  of  his  property  being  "injuriously  affected"  by  the  execation  of 
the  works,  whereby  his  goods  were  damaged  by  the  dust  and  dirt,  and  costomeis 
were  prevented  coming  to  his  shop ;  and  required  the  company  either  to  give  a 
written  agreement  for  payment  of  the  amount  claimed,  or  to  issoe  a  precept  to  the 
sheriff  to  summon  a  jury  for  settling  the  compensation.  The  compeiiy  filed  a  bill 
against  the  land  owner,  alleging  that;  the  propnerty  in  question  was  not  **  injarioQ^ 
affected  "  within  the  meaning  of  the  68th  section,  and  praying  an  injunction  to  pre- 
vent the  defendant  from  proceeding  on  his  notice.  Wigram,  V.  C,  granted  the  in 
junction,  on  the  authority  of  the  London  and  Northixdem  Raiiway  Campami  v. 

Hdd,  dissolving  the  injunction,  that  the  right  to  compensation  under  the  66th  aectioo 
was  not  confined  to  damage  sustained  by  persons  whose  lands  are  taken,  used,  or 
directly  interfered  with,  but  extended  to  consequential  damage ;  that  the  proper 
jurisdiction  to  decide  the  question  of  damage,  and  the  quoanJtwn,  was  the  sheriff's 
jury ;  and  that  there  was  no  equity  for  this  court  to  interfere.  Eiai  and  Wed  India 
"»,  ^-c,  Co.  V.  GaUke,  59. 


Form  of.] 


Evidence  of] 

Value  of^a$  Evidence.] 

When  void  for  Uncertainly.] 


DECREE  IN  PARTITION. 

See  Bowra  v.  Wright,  190. 

DEMURRER. 
See  Pleading,  2.    Costs,  2. 

DEPOSIT. 

1^  Creditor's  Suit,  I. 

DEPOSmONa 

See  EviDEifCE,  1. 

DEVISE. 

See  Wnx,  5. 

DISMISSAL. 
See  Practice,  2, 3. 

DISSOLUTION. 
See  WirmiJfo-up  Acts,  7. 

DYING  WITHOUT  ISSUE. 
See  Wlll,  3, 4.      * 

ELECTION. 
In  devise  of  Red  and  Personal  Estate.]  Real  estate  was  settled  on  A  in  tail,  wiA 
remainder  to  B  and  her  children,  and  A  was  absdutely  entitled  to  certain  penonal 
estate.  A,  being  so  entitled,  by  one  settlement  dated  the  1st  of  Joly,  1841,  and 
made  on  her  marriage,  assigned  her  personal  estate  to  trustees,  upon  trast  for  be^ 
self  for  life,  with  remainder  to  C  for  life,  with  remainder  to  B  and  her  children ;  and 
by  another  settlement  of  the  same  date,  also  made  on  her  maniagei  conveyed  the 
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real  estate,  to  which  she  was  entitled  ts  tenant  in  tail,  to  trastees,  npon  tnist  for 
herself  for  life,  with  remainder  to  C  for  life,  with  remainder  to  B  and  her  children. 
A  died  without  having  barred  the  entail: — 
Hddj  that  B  and  her  children  were  pat  to  their  election  between  the  life  estate  in  the 
realty  given  to  C  by  the  second  deed,  and  the  benefits  in  the  personalty  given  to 
them  by  the  first  deed.    Baam  v.  Casbyj  186. 

EQUITY. 
See  Damabss,  1. 

EQUITABLE  MORTGAGE.  ^ 
See  Crbditok*s  Suit. 

EVIDENCE. 

1.  ^^ffidavit  Evidence — DmsUwru — Cross  Examinaium,']  Opinion  of  the  coart  on 
the  relative  valne  of  evidence  given  by  affidavit  and  by  depositions  taken  on  written 
interrogatories,  and  on  the  use  of  cross  examination.  Momey  Genard  v.  Lord  Cat' 
nngionj  73. 

2.  Husband  and  Wxfi — Proof  of  Access.'\  A  hnsband  and  wife  lived  separate.  Eight 
vears  afterwards  tiie  wife  had  a  child.  The  husband  swore  in  an  affidavit  that  he 
had  had  intercoose  with  his  wifb  since  the  separation,  bnt  the  court  refused  to  admit 
this  as  evidence.    PaU^M  v.  Holgate^  100. 

3.  Cf  Accounts,]  A  gave  a  bond  to  B  for  4000^.,  and  died,  leaving  C  his  executor.  B 
died,  leaving!)  his  executor.  Bill  by  D,  against  0,  to  enforce  me  bond.  C  filed  a 
cross  bill  against  D,  alleging  that  there  had  been  various  accounts  between  A  and  By 
and  that  the  bond  ought  to  be  taken  subject  to  the  account^  and  not  according  to  the 
letter ;  and,  in  support  of  such  allegations,  adduced,  as  evidence,  an  account  in  the 
handwriting  of  B.  A  decree  was  made  in  the  causes  for  taking  the  accounts  be- 
tween A  and  B,  and  for  an  inquiry  as  to  the  circurostaDces  under  which  the  bond 
was  given :  — 

flelct,  on  exceptions  to  the  mastei's  report,  that  the  account  in  B's  handwriting  was  to 
be  taken  as  evidence  in  favor  of  B  and  against  A,  as  well  as  in  favor  of  A  and 
against  B.    Diddn  v.  Ward,  183. 

4.  SecondaryJj  Bill  against  infknt  defendants.  The  plaintiff  had  served  defendanti* 
solicitor  with  notice  to  produce  a  particular  deed  in  his  possession.  The  defend- 
ante'  solicitor  sent  to  the  plaintiff  a  copy  of  the  deed : — 

Bddj  that  the  production  of  the  copy  at  the  hearing  did  not  amount  to  secondary 
evidence  of  the  deed  against  the  infant  defendants.    Baam  v.  Cotbtfj  186. 

&  Emdenoe  of  Consideration.]  A  deed  taken  to  be  proved  at  the  hearing  by  its  pro- 
duction, and  an  affidavit  of^the  handwriting  of  the  parties  who  had  executed  it,  on 
the  ground  of  there  being  before  the  court,  at  least,  evidence  of  an  agreement  to 
do  a  thing  for  valuable  consideration,  lb. 

6w  Prtsm^ftion  in  Favor  of  GramL] 
See  Grant.    CaEDiToa's  Suit.    Privileoed  CosfMUNicATioNs.    Practice,  6. 

EXCEPTIONS. 
See  Pleadiivo,  1. 

EXECUTOR. 
Msninistratum  Suit — Executar^s  ^^ffUofnt]    In  particular  circumstances,  soms  will  be 
allowed  to  an  executor  on  passing  accounts  on  his  own  affidavit,  and  without 
vouchers.    Caton  v.  RidtnU,  99. 

EXECUTORS. 
See  Wnn>nr6-VF  Acts,  1. 

EXECUTION. 
See  Baitkritptct. 
51* 
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FIRE. 

WhenWasU.] 

See  Lunatic. 

FORM. 
Of  a  Decrte  in  PartiUan,] 

See  Bowra  ▼.  Wrighij  190. 

^         GRANT. 

Almost  every  thing  will  be  presumed  in  favor  of  a  grant  fairly  made,  and  onder  good 
advice  on  the  part  of  the  grantors,  and  acted  npon  for  upwards  of  thirty  years.  De- 
larut  V.  Ckurxk,  160. 

HUSBAND  AND  WIFE. 

1.  JReversionanf  IrUertsU.]  A  married  woman  can  do  no  act  to  aflfect  her  reversioituy 
interest  in  a  sum  of  money  charged  upon  land,  daring  the  lifetime  of  the  tenant  for 
life.    Hobby  Y.  Men,  16fk 

2.  ffyi^s  9epzraU  Income.]  An  order  had  been  made  for  payment  of  the  wife^  life 
income  or  a  fund  in  court  to  the  husband,  with  liberty  to  apply.  The  hosband  sep- 
arated from  his  wife,  and  became  bankrupt  The  hosband  having  besides  received 
a  considerable  sum,  two  thirds  of  the  income  were  directed  to  be  paid  to  the  wife, 
the  other  third  to  the  assignees  of  the  husband.     Faughan  v.  Budt,  135. 

3.  Proof  of  Mtrc9wr9t  bdwetn^ 

See  Evidence,  2. 

INFANCY. 

1.  Predict  as  to  Special  Case  under  IhelSfyH  FicL  c  35.]  An  applicaticm  nny  be 
made  by  an  infant  for  a  guardian,  under  the  13  &  14  Vict  c  35,  s.  5,  without  a 
next  friend.    Craigt  ex  parte,  85. 

2.  As  to  signature  of  counsel  to  special  cases  and  setting  down  of  special  cases  for 
hearing.  lb. 


JVtd  Friend,]  A  bill  having  been  filed  at  the  suit  of  infants,  eealms  que  (nut,  by 
their  next  friend,  charging  breaches  of  trust,  and  praving  the  usual  administntioa 
accounts  against  the  trustees,  a  motion  was  made  on  oehalf  of  the  defendants  that 


the  bill  might  be  dismissed,  or  for  a  reference  to  inquire  whether  it  was  for  the 
benefit  of  the  infants  that  the  suit  should  be  proceeded  with ;  and  if  so,  to  inquire 
whether  the  next'  friend  was  a  proper  person  to  fill  that  character ;  and  if  not,  to 
approve  of  another  person  to  act  as  next  friend.  The  grounds  alleged  as  a  fbunda- 
tion  for  the  motion  were,  that  the  suit  was  set  on  foot  from  sinister  motives  by  the 
father  of  the  infants,  who  had  become  bankrupt,  and  was  separated  from  his  wife, 
the  mother  of  the  infants,  to  whose  support  he  had  ceased  to  contribute ;  that  the 
next  friend  was  a  stranger  to  the  matters  at  issue  in  the  suit,  and  a  mere  nonunee 
of  the  father ;  and  that  the  proper  form  of  proceeding  (if  any)  was  by  claim,  or  re- 
quest to  the  trustees  to  pav  the  trust  fund  into  court  under  the  Trustee  Relief  Act, 
and  not  by  bill.  The  evidence  for  the  motion  failing  to  establish  the  existence  of  a 
sinister  motive-leading  to  the  institution  of  the  suit,  or  any  imputation  upon  the 
character  or  solvency  of  the  next  friend,  but  merely  showing  that  the  circumstances 
under  which  he  was  named  as  next  friend  were  open  to  suspicion,  the  court  dis- 
missed the  motion,  but  without  costs,  observinj^,  that  the  questions  as  to  the  pro- 
priety of  the  suit,  and  of  the  form  of  proceedmg  therein,  might  properly  be  dealt 
with  at  the  hearing.    SmaUwood  v.  RutteTf  210. 

INFANTa 
See  Partition. 

INJUNCTION. 
1.  RaUwc^  Company —  Compensation,]    A  railway  having  been  made  acrosi  the  road 
leading  to  a  farm,  the  land  owner  served  a  notice  on  the  railwajr  company  under  the 
Lands  Clauses  Act,  claiming  550f.  as  compensation,  or  requiring  the  conapaoy  to 
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smnmon  a  juiy  to  assess  the  compensation.  The  company  filed  then*  bill,  alleging 
that  the  damage  complained  of  was  not  an  injariously  affecting  the  land  within  the 
liands  Clauses  Act,  and  obtained  an  tx  parte  injunction  to  restrain  the  land  owner 
from  taking  any  other  proceedings  under  that  act: — 
Hddj  that  the  injunction  could  not  oe  maintained.  South  StaffordBhirt  RaUtoay  Co,  v. 
Hall,  105. 

2.  CcqnJUd — Miaapplicaiion — Purposes  not  within  the  Potoers.]  The  Shrewsbury  and 
Chester  Railway  Company  were,  by  various  acts  of  Parliament,  empowered  to  make 
several  railways,  and  also  to  build  wharves  and  warehouses  for  the  purposes  of  the 
traffic  of  the  company  on  the  banks  of  the  River  Dee,  the  conservancy  of  which  was 
vested  in  other  persons.  The  railway  company  brought  a  bill  into  Parliament  to  pre- 
serve and  improve  the  navigation  of  the  river,  though  it  had  no  power  to  apply  any  of 
the  capital  of  the  company  for  that  purpose.   Upon  a  bill  filed  by  one  shareholder:  — 

Hdd,  that  the  directors  of  the  railway  company  could  not  legally  apply  any  of  the 
railway  capital  in  payment  of  the  expenses  of  preparing,  prosecuting,  or  promoting 
the  bill  in  rarliament,  or  for  any  other  purpose  not  authorized  by  uie  acts  of  the 
railway  company,  and  an  injunction  was  granted  to  restrain  them  from  so  doing. 
MuMt  V.  The  Shrewtbwy  fy  Chester  Railway  Co.,  144, 

3.  Sequestration,]  During  the  construction  of  a  ndlwa;^  an  injunctiou  was  granted 
against  the  company,  restraining  them  from  further  interfering  with  a  particular 
road,  and  from  so  constructing  their  works  as  to  obstruct,  impede,  or  render  less 
secure  the  same  road,  or  so  as  to  hinder  or  prevent  the  passage  of  carriages  alon? 
the  same.  The  company  then  laid  their  permanent  rails  over  the  road  on  a  level, 
and,  by  the  direction  of  the  commissioners  of  railways,  erected  gates  across  the 
road,  for  security  of  passengers,  and,  with  the  sanction  of  the  same  commissioners, 
opened  the  line  for  public  traffic ;  whereupon  the  court  ordered  a  sequestration  to 
issue  for  breach  of  liie  injunction,  and  renised  to  suspend  the  issuing  of  process 
until  an  appeal  against  the  order  could  be  heard.  Attorney  General  v.  The  Great 
M>rthem  Railway  Company,  263. 

INJURIOUSLY  AFFECTED. 
Construction  of  those  Words.] 

See  Damacss,  1. 

JOINT-STOCK    COMPANIES. 
See  WiNDi.No-up  Acts. 

LANDS  CLAUSES  CONSOLIDATION  ACT. 
See  Damages,  1. 

LANDLORD  AND   TENANT. 
See  MoRTGAOE. 

LEGITIMACY. 
See  Evidence,  2. 

LOAN   SOCIETY. 
See  WiNDiNe-up  Acts,  4. 

LUNATIC. 

WaM€  —  Accidental  Fire.]  A  testator  devised  to  A,  for  life,  a  house  and  other  real 
estate,  **  he  committing  no  manner  of  waste,  and  keeping  the  premises  in  good  and 
tenantable  repair.**  In  July,  1837,  A  entered  into  possession,  and  in  November, 
1844,  the  house  was  totally  destroyed  by  an  accidental  fire.  In  1845,  A  was  found 
lunatic  by  inquisition,  and  the  lunacy  was  dated  from  the  1st  of  October,  1843. 
Upon  petition  in  lunacy  of  the  remainder-men,  who  were  also  committees  of  the 
person  and  estate :  — 

mdy  that  the  lunatic's  estate  was  liable  under  the  terms  of  the  condition  to  reinstate 
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tiie  hoase ;  and  i  reference  was  directed  m  to  -whai  amoant  ought  to  be  ezpeoded 
b  rebuilding,  and  oat  of  what  fund  the  expense  thonld  be  naid,  with  libei^  to  the 
next  of  kin  to  take  a  caae  to  law  upon  the  construction  or  the  condition.  Skmg- 
lejff  in  re,  91. 

See  Wiu,2. 

MAINTENANCE. 
See  Wnx,  3. 

MARRIED  WOMEN. 
See  HusBAifn  aud  Wife. 

MERGER. 
See  Pkincipal  and  Suilbtt 

MISAPPLICATION. 
Of  Qqnial,  ty  BaOwa^  Co.] 

See  IiuimcTioiry  3. 

MONEY  PAID  INTO  COURT. 
L  IrtMifmentl    Money  paid  hito  coort  by  the  Liverpool  Dock  Tmaleea,  in  impeei 
of  leasehold!  for  yean,  taken  by  them  nnder  the  powers  of  their  act  of  Pariiaiaeat, 
ordered  to  be  reinvested  in  the  porcfaase  of  eopyhddsc^iiilieritancei.    Coyi^BE&kie, 
inre,994. 

i,  IUmve$tment  qf  Cbinpetuo^um  Mma/A  Money  paid  into  court  by  a  raOwsy  com- 
pany for  land  taken  under  the  Lands  Clauses  Act,  from  a  person  who  was  in  a  stato 
of  mental  imbecility,  and  who  continued  in  that  state  until  his  death,  but  was  not 
the  subject  of  a  commission  of  lunacy,  ordered  after  his  death  not  to  be  reinvested 
in,  or  considered  as  land,  but  to  be  paid  to  his  executors.  ItamBank^  ex  parte, 
24a 

MORT6A6. 

JUghU  qf  MmrigagetJ]  In  March,  1840,  A,  and  B,  a  solicitor  at  Carmarthen,  raised 
2500L  b^  sale  of  a  sum  of  stock  of  which  the?  were  trostees,  with  the  intention  of 
lending  it  on  mortgage  to  C,  who  resided  at  Caimarthen,  but  spent  part  of  the  rear 
in  London.  A  enab^  B  to  receive  the  2500^.  for  the  purpose  of  the  loan,  ana  in* 
trusted  him  with  the  conduct  of  the  transaction.  Accoraingly,  B  prepared  the  nioit- 
gage  deed ;  and,  on  the  29th  of  May,  1840,  through  his  London  agente  and  by 
arrangement  between  him  and  Cs  solicitor  procnred  C  (who  knew  tEat  the  monev 
was  in  Wb  hands)  to  execute  it,  and  to  sign  a  receipt  on  tne  back  of  it  for  the  2500L 
The  agents  took  the  deed  awav  with  them,  and,  shortly  afterwards,  procured  A  to 
execute  it,  and  then  sent  it  to  JS.  It  having  been  arranged,  between  B  and  C,  diat 
the  mortgage  money  should  be  paid  into  the  Carmarthen  bank,  to  C^  credit,  B,  on 
the  3l8t  of  May,  mud  5192.,  and  on  the  31st  of  October,  10502.,  accordingly,  in  part 
of  the  25002.    In  November,  he  died  insolvent :  — 

Held,  that,  as  between  A  and  C,  A  was  to  be  treated  as  mortgagee  iw  the  whole 
25002.    Wedy.Jofie$,2i5. 

See  Ceeditoe's  Suit. 

MORTMAIN  ACT. 
See  Wiu,  L 

NEXT  OP  KIN. 
See  pKACTicBf  5. 

PARTIEa 
See  PEACTiCBy  5w 
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PARTITION. 

Pradict  —  Infarda^  Form  of  a  decree  for  partition,  since  the  13  &  14  Vict  c.  GO, 
where  infants  are  parties  to  the  suits  for  the  partition.    Boxora  v.  Wright^  190. 

PARTNERSHIP. 

1.  Rtcew€r,'\  Where  it  is  not  the  ohject  of  a  suit  to  obtain  a  dissolution  of  a  partner- 
ship, but,  on  the  contrary,  to  continue  the  partnership,  it  is  not  the  practice  of  this 
court  to  grant,  in  the  course  of  that  suit,  a  receiver  and  manager  ;  but  the  court 
might  depart  from  this  rule  if  it  were  shown  that,  unless  a  receiver  was  appointed, 
the  partnership  concern  was  likely  to  be  destroyed  by  the  acta  of  the  defendant. 
HaU  V.  HaU,  191. 

2.  CogU.I  Where  the  successful  party  on  an  appeal  motion  obtained  the  discharge 
of  the  order  of  the  court  below,  but  it  appeared  that  he  had  not  instructed  coun^ 
in  the  court  below  to  oppose  that  motion,  but  opposed  it  in  person,  and  did  not  fur- 
nish the  court  with  proper  materials  for  its  judgment,  the  order  of  the  court  below 
will  be  discharged  without  costs.  lb. 

PATENT 

if^'uncftbn.]  The  plaintiff,  the  assignees  of  a  patent,  granted  a  license  to  the  defend 
ant  to  use  the  patent  upon  the  tenns  of  his  paying  an  annual  rent  of  2000^.,  to  be 
made  up  at  the  end  of  each  year,  and  reserved  to  themselves  the  power  o(  determin- 
ing the  license  in  the  event  of  de&ult  being  made  in  payment  of  this  rent  The 
defendant  failed  in  paying  the  rent ;  but  the  plaintiff,  notwithstanding,  for  several 
years  allowed  the  defendant  to  use  the  patent^  and  received  from  him  a  less  annual 
sum  than  that  stipulated.  At  length,  however,  they  determined  the  license,  having, 
subsequently  to  the  expiration  of  the  previous  year,  received  from  the  defendant 
payments  on  the  footing  of  the  reduced  rent :  — 

Hdd^  that,  by  so  doing,  the  plaintiffs  had  elected  not  to  treat  the  previous  breach  as  a 
forfeiture  of  the  license,  and  that  consequently  they  were  not  entitled  to  an  injunc- 
tion restraining  the  defendant  from  using  the  patent     Wanouk  v.  Hooper^  233. 

See  CopTRieHT. 

PAYMENT  OUT  OF  COURT. 
See  Practice,  7. 

PLEADING. 

1.  Sccmdal  —  Anxvoer  —  £roep(ioi}«.]  The  answer  of  a  defendant  contained  these  pas 
sages :  **  The  plaintiff  is  desirous  of  annoying  and  harassing  the  defendant  to  extort 
money  from  him."  "  The  plaintiff  is  acting  under  the  advice  of  ignorant  but  cun- 
ning persons,  who  are  in  expectation  of  extorting  money  from  ue  defendant,  in 
order  to  be  relieved  from  being  harassed  by  the  vexatious  and  illegal  conduct  of  the 
plaintiff.**  The  plaintiff  took  exceptions  to  these  passages  for  scandaL  The  ex- 
ceptions were  overruled.    SUadon  v.  Holme8j  171. 

2.  Parties  —  Demwmr.l  A  filed  a  bill  against  B  and  the  public  officer  of  a  banking 
company,  seeking  to  make  certain  shares,  which  B  held  in  the  bank,  available  to 
the  payment  of  a  debt  due  to  him  from  B.  The  bill  alleged  that,  though  the  com- 
pany had  a  prior  charge  on  the  shares  for  a  debt  duo  to  them  from  B,  yot  that  debt 
was  amply  secured  by  the  shares  of  other  persons  in  the  bank,  and  by  other  securi- 
ties held  by  the  company ;  and  it  prayed  that  an  accouni  might  be  taken  of  lohat  wa$ 
due  to  the  company  in  respect  of  their  charge ;  and  that  directions  might  be  given 
for  the  satisfaction  thereof  out  of  the  last-mentioned  shares,  and  out  ofor  by  means 
of  the  other  securities  held  by  the  companv,  or  for  enabling  A  to  pay  to  them  the 
amount  of  their  charge,  and,  thereupon,  to  have  such  other  securities  assigned  to  Mm; 
and  that  the  securities  might  be  marshalled,  so  as  to  give  the  plaintin  the  benefit 
of  his  charge. 

3.  A  demurrer,  because  the  persons  who  had  pledged  their  shares,  and  given  secori- 
ties  to  the  company  for  B's  debt,  were  not  made  parties  to  the  bill,  was  allowed. 

4.  A  bill  contained  a  charffe  with  a  view  to  discovering  who  certain  persons,  who 
were  interested  in  the  relief  were ;  but  it  did  not  allege  that  the  plaintiffs  did  not 
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know  who  they  were ;  and,  therefbra,  a  demmreT  becanae  they  were  not  made  par- 
tiea  was  allowed.    Mxdnhjn  y.  ConneU^  349. 

See  CaEDiToa's  Suit,  3.    Paactics,  4. 

PRACTICE. 

1.  Amendment — Appearance,]  Appearance  for  a  defendant  rendent  abroad  ordered 
under  the  29th  order  of  the  8th  of  May,  1845,  where  the  solicitor,  who  appeared  fer 
him  to  the  origiiMl  bill,  had  been  served  with  a  s^Aptum  to  appear  to  an  amended 
bill  under  the  dGth  order.    Ztdueta  ▼.  Finentj  76. 

2.  Amendment  —  DigrnxMaL]  A  bill,  u  amended,  was  against  a  former  defendant,  S., 
from  whom  no  ftirther  answer  was  required,  and  three  new  defendants.  The  three 
new  defendants  filed  their  answer,  and  required  security  for  costs.  Nothing  farther 
was  done  for  eight  months,  when  the  plaintiff  proposed  two  sureties.  A  w^k  after- 
wards the  defendant  S.  moved  to  have  the  bill  dismtoMd,  and  the  bill  was  accord- 
ingly dismissed  as  against  him.    Drioli  v.  Sedgwidt^  77. 

3.  DismisiaL]  The  executor  of  a  deceased  defendant  cannot  move  that  the  plaintiff 
should  revive  the  suit  against  him  within  a  limited  time,  or  that  the  bill  should  be 
dismissed,  with  costs,  against  such  deceased  defendant;  and  a  motion  by  an  execu- 
tor for  that  purpose  was  refused,  with  costs.    JReeoe$  v.  Baker,  262. 

4  Statemeni  qf  CUnnu]  The  plaintifft  filed  theu*  claims,  stating  that  the  defendaift 
had  purchased  wools  of  their  agent  for  190L ;  that  the  defendant  gave  a  check  for 
the  amount  to  the  agent,  by  whom  it  was  enclosed  in  a  letter,  and  posted  for  the 
plaintifis ;  that  tiie  lener  never  come  to  hand,  nor  had  the  check  been  received  by 
the  plaintiffi,  or  presented  at  the  bankers'  —  in  fkct,  that  it  was  lost ;  that,  except 
by  tne  deliveiy  m  the  check  to  the  plaintiffi*  agent,  no  payment  had  been  made  by 
the  defendant  for  the  wools,  and  that  the  defendant  still  remained  indebted  to  the 
pkintiflb  in  the  price  thereof,  but  that,  having  gjven  the  check,  the  defendant  could 
not  be  sued  for  the  debt  in  a  court  of  law.  The  claim  asked  for  payment  of  the 
purchase  money,  upon  an  indemnity  against  payment  of  the  check  being  given  t9 
the  defendant  by  the  plaintiffii.  The  plaintifra,  at  the  hearing  of  the  claim,  adduced 
evidence  fbr  the  purpose  of  proving  the  agenc r  sod  the  loss  of  the  check ;  and  they 
endeavored  to  establish  a  case,  in  the  event  of  the  agency  not  being  proved,  that  on 
the  check  being  posted  they  acquired  a  property  therein  as  owners,  whereby,  inde- 
pendently of  the  agency,  they  became  entitled,  as  the  check  was  lost,  to  sue  in  this 
court  for  the  debt;  and  they  further  set  up  a  promise  to  give  them  a  fresh  check, 
alleged  to  have  been  made  to  them  by  the  defendant  in  a  letter.  The  defendant 
denied  the  n^eucy,  and  resisted  a  decree  being  made  on  the  claim,  on  the  ground 
of  want  of  pnvity  of  contract  The  court  dismissed  the  claim,  holding,  firet,  that 
^e  case  stated  on  the  face  of  the  claim  was  not  proved  by  the  evidence ;  secondly, 
that  the  claim  of  proper^  in  the  check,  independently  of  the  question  of  agency, 
was  not  sufficiently  put  in  issue  by  the  allegations  of  the  claim ;  and,  thirdly,  that 
there  was  no  consideration  shown  fbr  the  promise  in  the  letter.    Johns  v.  Mason,  272. 

5.  Proceeding  by  Ckunu]  The  orders  of  April,  1850,  authorising  proceedings  in  this 
court  by  cmim,  are  not  intended  to  alter  or  affect  the  ordinarv  nue  of  the  court,  which 
requires  parties,  in  establishing  their  case,  to  proceed  aecimdum  alUgaia  et  probata.  Pk 

a  Mxl  of  Km-^JS/^tmeroHS  Parties.]  Bill  by  four  of  the  next  of  kin  of  an  intestate, 
for  the  adroinistimtkm  of  his  estate,  on  behalf  of  themselves  and  aU  others  the  next 
of  kin.  The  bill  alleged  that  the  next  of  kin  were  veiy  numenuMi  but  no  evidence 
of  that  ftct  was  adduced.  Upon  an  affidavit,  under  the  13  &  14  Viet  c  35,  that 
the  next  of  kin  were  upwards  of  twenty  in  number,  the  court  made  the  usual  ad- 
ministration decree.    Smith  v.  Lealhart,  170. 

7.  Piaintiffi^  and  Defhndants*  Affidmnts  —  Emdenee.]  In  orders  made  upon  claims,  the 
affidavits  of  the  plaintiffil  and  the  defendants  win  be  entered  as  reau,  with  a  direc- 
tion to  Ae  master  that  the  plaintiffi'  affidavits  are  not  to  be  considered  as  evidence, 
and  that  the  def^dants'  affidavits  are  to  be  treated  in  all  respects  as  tf  they  were 
their  answ^n  to  bills  fUed  against  them.    Cockbum  ▼.  Chtten,  i91. 

8.  Payment  out  of  Court — Prospective  Order.]  Order  made  diat  certain  some  wfakh 
had  been  ordmd  to  be  paid  into  court,  but  had  not  been  paid  in,  ongbtt  alte  they 
were  paid  in,  be  paid  out  to  the  party  entitled  to  then.    Jcfifaae  ▼•  €KmN;  185. 
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9.  Jlft><um--SEall3V14  FtflCe.aS-^iZj^b'eM^  A  mo- 
tion  under  the  19th  section  of  the  13  &  14  Vict  c.  35,  for  a  reference  to  the  master 
to  take  an  account  of  the  debts  of  a  deceased  person,  must  be  made  in  court  In 
re  HarrM,  144. 

10.  A  to  Stgniiwre  t^  Counad  Is  ^peoiol  Osies  tmd  9dtmg  down  qf  apeeUd  €kue$for 
hearing*] 

See  Crmgf  ex  pvte,  85w    HUl$  ▼.  TVtathar^  75.    Costs.    Cksditob's  Suit.  Iicjuhc- 
Tioii,  3.    Infakct,  3.    Reckitkr.    Wiin>nve-UF  Acts,  7,  8. 

PRECATORY  WORDS. 
Ma  fm.] 

See  Will,  d. 

PRESUMPTIONa 
See  Geant. 

PRINCIPAL  AND  SURETY. 

—  12eoenwr.]  H.  &.  B.,  partners  in  traae,  being  largely  indebted  to  Uie  plaintifiS, 
their  bankers,  in  1844,  the  plaintiA  required  security  for  the  debt  B.  thereupon 
delivered  to  the  plainti£&,  at  various  times,  several  joint  and  several  promissory 
,  notes  of  himself  and  the  defendant,  his  aunt,  payable  on  demand.  In  1848  an 
'  agreement  was  come  to  between  H^  Rt  vid  the  plainti^  unknown  to  the  defend- 
ant, and  which  was  carried  into  eflfect  by  three  iiwtruments,  that  H.  should  retir^ 
from  the  partnership ;  that  B.  should  take  upon  himself  the  partnership  d^ts ;  that 
B.  should  pay  the  plaintifis  the  partnership  debt  by  instalments  of  2002.  a  month, 
and  ffive  a  bond  conditioned  for  such  payment,  such  bond  to  be  deemed  an  addi- 
tiontu  or  collateral  security,  and  not  a  release  of  the  previous  debt ;  that  while  the 
instalmenti  should  be  duly  paid,  the  existing  sureties  should  not  be  proceeded 
against,  except  in  certain  eventi  mentbned ;  and  it  was  declared,  that  such  matters 
should  not  in  any  manner  (H^judice,  annul,  or  otherwise  a^t  the  rights  and  rem- 
edies of  the  plaintifSli  against  any  sureties,  but  all  such  persons  should  remain  liable 
to  the  same  extent  as  they  woula  have  been  if  the  agreement  had  not  been  made 
or  the  bond  given;  and  that  the  plainti£b  ^ould  not  take  any  proceedings  at  law 
or  in  equity  affainst  K  so  lonff  as  the  instalmenUi  should  be  paid,  unless  upon 
certain  events  uerein  mentioned,  and  except  at  the  instance  of  the  sureties ;  and 
the  plaintiffii  released  H.  fhmi  all  personal  liability  to  the  parent  of  the  partner- 
ship debt  In  1849  K  became  bankrupt,  and  then  the  plamtiffi  applied  to  the  de- 
fendant for  payment  of  the  promissoiy  notes  which  she  had  executed.  The  plain- 
tiffi  now  filed  their  bill  for  the  purpose  of  obtaining  payment  of  these  securities 
out  of  certain  estates  which  were  settled  to  the  separate  use  of  the  defendant,  and 
for  a  receiver.  The  defendant,  by  her  answer,  set  up  several  grounds  of  defence, 
which  in  equity  would  be  good  answers  to  the  bill,  but  admitted  thd  execution  of  the 
promissoiy  notes.  Lord  Langdale,  M.  R.,  upon  the  motion  of  the  plaintifiEs,  made 
an  order  ior  a  receiver,  which  was  now  discharged : — 
B£dy  that  there  was  sufficient  doubt  as  to  the  effect  of  the  several  transactioiis  in  this 
case  upon  the  liability  of  the  surety,  to  induce  the  court  not  to  interfere  with  the 
possession  of  the  tere^.    Owen  v.  nornan^  112. 

2.  Meaning  of  the  rule,  that  there  must  be  equity  confessed  on  the  answer  to  entitle 
the  plaintiA  to  certain  remedies.  A. 

3.  Observations  as  to  the  efl^t  upon  the  liability  of  the  surety,  by  the  creditor  having 
precluded  himself  from  suing  tne  principal  debtor  except  in  certain  events.  16. 

4.  The  reservation  of  the  creditor's  rights  against  the  surety  may  be  construed  in  sub- 
ordination to  what  shall  be  found  to  be  the  general  intent  of  the  parties,  /ft. 

5.  Efibct  of  the  bond  given  by  B.  upon  the  original  simile  contract  debt  Can  the 
declaration,  that  it  was  not  to  operate  as  a  rdease,  prevent  the  legal  eflbct  of 
merger  under  the  chcumstances  of  tius  ease  ?  <{ikere.  i6. 
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t  PRIVILEGED   COMMUNICATIONa 

Letters  between  Co-dtfendanis  and  others,']  The  plaintiffi,  who  were  assignees  of  a 
bankrupt  firm  at  Teneriffe,  filed  their  bill  against  the  defendants,  three  brothers,  one 
of  whom  managed  the  business  of  the  Teneriflfo  firm,  for  an  account  ^f  certain 
remittances  forwarded  by  the  manager  of  the  Teneriffe  firm  to  his  brother,  as  agent 
in  London.  The  defendant,  the  London  agent,  set  up  as  a  defence  certain  proceed- 
ings in  the  Lord  Mayor's  Court,  instituted  by  the  third  defendant  as  executor  of  hie 
fauier,  under  which  the  money  in  the  hands  of  the  a^ent  of  the  Teneriffe  firm  was 
attached  for  a  debt  alleged  to  be  due  to  the  estate  of  the  father.  Upon  motion  for 
production  of  documents,  it  was  held,  that  letters  which  had  passed  between  the 
London  agent  and  his  solicitors  with  reference  to  the  litigation  in  this  suit  were 
privileged  ;  that  letters  which  had  passed  between  such  solicitors  and  the  attorney 
acting  in  the  proceedings  in  the  Lord  Mayor's  Court  were  also  priTileffed ;  but  that 
the  letters  from  the  defendant,  the  manager  of  the  Teneriffe  firm,  to  ue  co-defend- 
ant, the  agent  in  London,  for  the  purpose  of  being  commnnicated  to  his  soliciton, 
with  a  view  to  the  litigation  in  this  suit,  were  not  privileged.     GoodaU  v.  IMtle^  79. 

PRODUCTION  OF  DOCUMENTS. 
See  Privileged  ComnnncATioNS. 

PUBUCATION. 
See  Wux,  7. 

RAILWAY   COMPANY. 

1.  Purchase  Money  of  Land  —  Trustees — Prnpnad  of  Dividends,]  A  part  of  some 
lands,  which  had  been  vested  in  trustees  under  the  Municipal  CorjMratioiis  Act, 
was  taken  by  a  railway  company,  and  the  purphase  money  was  paid  into  cooit 
Order  made  for  the  investment  in  consols,  and  the  payment  of  the  dividends  to  any 
two  of  the  trustees  for  the  time  being.    In  re  CoQuurs  Chantyj  fyc^  143. 

2.  ffhen  liable  for  h^wy  to  Land,] 

See  Damages,  L 

3.  ihRsappUoaHon  ^f  Capital  by.] 

See  IrrjuncTioif,  1, 2, 3. 

RECEIVER. 
gainst  a  Party  in  Possession]    After  a  verdict  upon  an  issue  demsamt  vei  non^  tibe 
court  appointed  a  receiver  against  the  party  to  whom  possession  of  estates  had  been 
given  by  the  trustees  of  the  legal  estate  under  an  order  of  this  coort,  though  an 
order  nisi  had  been  obtained  for  a  new  triaL    Bainbrigge  v.  BaMrigge^  86. 
See  Priucipal  Ain>  Subett.    Partivebship. 

RELIEF. 
See  Creditor's  Surr,  3. 


Covenant  to  keep  in] 


REPAIR. 
See  LuiTATic. 


REVERSIONARY  INTEaiEST. 

Of  married  WomanA  A  married  woman  can  do  no  act  to  affect  her  reversionary  in- 
terest in  a  sum  or  money  charged  upon  land,  during  the  lifetime  of  the  tenant  for 
life.    Hobby  Y.AUen,  166. 

SCANDAL. 
See  PLEADfire,  1. 


SEQUESTRATION. 
See  IirjuNcnozi,  2. 
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CiuuMeiy. 


CosUin.] 


Whtn  diredonf  or  frokSniory.] 


SET-OFF. 
See  WiifDi5e-up  Acts,  6. 

SHORT  CLAIMS. 
See  HiUs  v.   Treather,  75. 

SPECIAL  CASES. 
See  Costs,  3. 

STATUTEa 
See  AififuiTiEs,  2. 


STATUTES   CITED,  EXPLAINED,  6lc. 

56  Geo.  3,  c.  28, 8. 17.    Annuities, .' 160 

1  &   2  Vict  c.  110,  a  14.    Public  Company, 249 

5&   6  Vict  c.  45,  s.  la    Copyright, 268 

7&   8  Vict  c.  80,  8.  22.    Liverpool  Dock  Act, 224 

8  Vict  c  18,  a  22,  68.    Lands  Clauses  Consolidation  Act, 59 

8&    9  Vict  c.  18, 8.  35.    Award  of  Damages, 282 

8  &    9  Vict  c.  20,  s.  11, 12, 15.  Railways, 285 

9&10  Victc.249,s.  9.     Railways, 285 

13  &  14  Vict  c  *>,  8. 5.     Guardian,.'. 85, 173 

13  &  14  Vict  c.  35,  s.  19.    Motion, 144 

13&14  Vict  c. 60, 8.  7.    Partition,  ....^ 190 

SUIT. 
See  Practice,  3. 

SURETY. 

SeePKINCiPAL  AND  SUMCTT. 

THELLUSSON  ACT. 
See  Will,  8. 

TITLE    DEED. 
See  Creditor's  Suit. 

TRANSFER  OF   SHARES 
See  Winding-up  Acts,  2. 

TRESPASS. 
See  Trover. 

TRUSTEES. 

1.  Mortmain  M — DimttUm  of  TnuUei — Education,]  A  testator  bequeathed  the 
residue  of  his  estate  to  trustees,  to  be  purchased  into  the  fbnds,  for  tne  fblloif  ing 
purpose,  viz.,  for  opening  new  schools,  subscribing  to  those  already  opened  in  Eng- 
ianu,  Scotland,  Ireland,  and  elsewhere,  and  purchasing  land  to  be  let  out  to  the 
poor  at  a  low  rent,  such  rent  to  be  applied  to  any  benevolent  purposes  his  trustees 
might  think  prop^ : — 

Ikld^  that  the  residue  was  divisible  into  two  equal  parts,  and  that  one  of  such  parts 
was  applicable  to  the  purposes  of  education,  accordii^  to  a  scheme  to  be  settled  by 
the  court,  and  that  the  trusts  of  the  other  part  were  void  under  the  Mortmain  Act 
CrqfUm  v.  FHih,  164. 

VOL.  III.  52 
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2.  Dmrthim  ^.] 

See  CoHTBiBUTOBT,  ].    Rahwat  CoMpAirr,  1.    Wiu.,  1. 

UNCERTAINTY. 
BluU  stiifiekni  to  avoid  a  DevimJ] 

See  Will,  5. 

WASTE. 
By  acddeiUal  Fire.] 

See  LcifATic. 

WIFE. 
See  HcsBAKD  and  Wife. 

WILL. 

1.  Cofnsibradxxm'--'MoirtmmnAd  —  Digcretion  of  TVusteei — EductdumJ]  A  testator 
bequeathed  the  residue  of  his  estate  to  trustees,  to  be  purchased  into  the  Ihiids,  for 
the  followinff  purpose,  viz.,  for  opening  new  schools,  subscribing  to  those  aheadj 
opened  in  England,  Scotland,  Ireland,  and  elsewhere,  and  purchasin^r  land  to  be 
let  out  to  the  poor  at  a  low  rent,  such  rent  to  be  applied  to  any  benevolent  pnrposei 
his  trustees  mi^ht  think  proper :  — 

Hdd,  that  the  residue  was  divisible  into  two  eqnal  parts,  and  that  one  of  sndi  puts 
was  applicable  to  the  purposes  of  education,  according  to  a  scheme  to  be  eettlend  by 
the  court,  and  that  the  trusts  of  the  other  part  were  void  und^  the  Mortnoain  Act 
Crajton  v.  Ihih,  164. 

2.  Condnidion  —  Lunatic —  Chntnbvtion^  A,  the  fiither  of  C,  by  his  will,  gave  the 
income  of  his  residuary  estate  (after  the  death  of  B,  the  mother  of  C)  to  trustees, 
upon  trust,  to  apply  it  as  they  should  think  proper  for  the  benefit  of  C;  and  died  in 
1815.  B,  bv  her  wUl,  gave  the  income  of  her  residuaiy  estate  to  trusteea,  upon 
trust,  to  apply  a  sufficient  part  of  the  income  for  the  maintenance  of  C  during  hi^ 
life,  and  declared  that,  in  case  there  should  be  a  surplus  of  income,  such  surplus 
should  be  considered  as  principal,  and  invested  accordingly,  and  gave  such  principal 
on  the  trusts  therein  mentioned,  and  died  in  1832.  C  was  found  a  lunatic  in  1818. 
The  annual  sums  allowed  for  the  maintenance  of  C  were  less  than  the  annual  in- 
come of  both  the  estates  of  A  and  B :  — 

Hdd,  that  the  income  of  B's  estate  was  to  be  first  applied  for  the  maintenance  of  C, 
in  exoneration  of  the  income  of  A*8  estate.    Methold  v.  JStmery  168. 

3.  Corutruetion — Dying  without  Xwue.]  A  testator,  by  his  will,  gave  certain  shares 
of  his  residuary  personal  estate  to  certain  legatees.  He  then  directed  that  "^  the 
whole  of  the  legatees  should  have  the  benefit  of  survivorship  between  them,  in  the 
event  of  any  one  or  more  of  them  dying  without  leaving  issue : "  — 

HeU  that  *^  the  dying  without  leaving  issue  ^  did  not  refer  to  death  in  the  lifetime  of 
the  testator.    SmWi  v.  Stewarl,  175. 

4.  Construction  —  Dying  without  Children.]  A  testator,  by  his  wDl,  dated  in  1837,  left 
his  entire  fortune  to  be  equally  dividea  between  his  two  daughters  A  and  B,  who 
were  his  only  children,  with  a  declaration  that  the  share  of  his  daughter  A  should 
devolve,  in  case  of  her  dying  without  children^  to  B  and  her  children.  At  the  date  of 
the  will  A  was  married,  but  had  ne  children ;  and  B  was  married,  knd  had  two 
children.    A  died  without  ever  having  had  a  child :  — 

Hddf  that  A  took  an  absolute  interest  in  the  personal  estate  bequeathed  by  tiw  testa- 
tor.   Bacon  y  Cb%,  18& 

5.  Construction  -  Devise  void  for  Vncertamty,]  The  will  of  a  testator  contahied  the 
clauses  following :  ^  Let  my  debts  be  paid.  Let  all  my  goods  and  cfaatteb  be  sold, 
and  the  fiind  accumulated,  except  so  far  as  is  needed  for  the  comfortable  aettlement 
of  the  family,  except  200/.  a  year  to  be  laid  by  as  a  marriage  portion  for  my  dangfa- 
ter  A.  A.  C.    My  son  E.  C.  C.  is  heir  to  the  whole  real  estate:" — 

Hetd,  that  the  above  directions  w»e  void  for  unceftahity,  and  that  the 
to  be  taken  to  have  died  intestate,  both  as  to  bis  r^  and  personal 
V.  Oo^,  17a 
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G.  CanMrudion  —  Precaiory  Jforda,]  A  testator,  by  his  will,  gave  all  his  real  and 
personal  estate  to  bis  wife,  to  enjoy  the  same  '*  in  the  fullest  manner,  subject  to  the 
ibllowingf  provisions."  The  testator  then  gave  certain  legacies.  He  then  desired 
that  all  his  property  should  continue  at  interest,  in  the  same  situation  as  at  the  time 
of  his  death,  for  the  benefit  of  his  wife,  and  that  his  wife  should  make  a  will  and 
divide  the  property  between  his  and  her  relations,  in  such  manner  as  siie  should 
think  they  deserved.  He  then  declared  that,  if  his  wife  should  be  rendered  unable 
to  make  a  will  in  the  manner  before  suggested,  this  property  should  be  sold,  and 
that  the  money  should  be  divided  in  the  manner  therein  mentioned.  The  testator 
then  declared  that  the  last  clause  was  '*  not  to  do  away  with,  or  prevent  his  wife 
from  exercising,  the  entire  right  over  his  property,  should  she  be  enabled  to  carry  it 
into  effect  in  the  way  he  had  left  it  tq  her,  or  in  any  other  most  agreeable  to  her- 
self.'* The  widow  of  the  testator,  by  her  will,  gave  some  legacies  to  her  relations, 
bot  did  not  dispose  of  the  residue  of  her  estate :  — 

Hdd,  that  the  testator's  property  had,  under  his  will,  vested  absolutely  in  the  widow, 
and  went  to  her  next  of  kin.    HuskUaon  v.  Bridge,  180. 

7«  Extrdse  of  Power  of  »^fjpo{ntment.]  By  deed,  estates  were  settled  to  the  use  of 
such  person  or  persons,  in  such  parts,  shares,  and  proportions,  manner  and  form, 
and  for  such  ends,  intents,  and  purposes,  and  under  and  subject  to  such  powers,  pro- 
visoes, and  limitations,  as  S.  S.  should  by  deed,  as  therein  mentioned,  or  by  her  last 
will  and  testament  in  writing,  or  any  writing  purporting  to  be  or  in  the  nature  of 
her  last  will  and  testament,  to  be  by  her  sigued  and  published  in  the  presence  of 
»  and  attested  by  two  or  more  credible  witnesses,  and  which  she  was  thereby  author- 
ized to  make  and  execute,  direct  or  appoint  S.  S.,  by  wil},  dated  in  1826,  devised 
the  estate  to  certain  relations,  and  appointed  executors,  and  signed  and  sealed  the 
same.'  The  attestation  clause  was  this.  "Signed  and  sealed  in  the  presence  of 
H.  P.,  of,"  A-c,  and  M.  E.,  housekeeper  to  Mrs.  I.  No  attestation  was  contained 
of  the  publication.    The  testatrix  died  in  the  same  year :  — 

Held,  afler  a  case  had  been  sent  first  to  the  Court  of  Common  Pleas,  and  afterwards 
to  the  Court  of  E^^chequer,  in  conformity  with  the  certificates  of  both  courts,  that 
the  power  was  well  exercised.     VincerU  v.  The  Bishop  ofSodor  and  Man,  198. 

8.  jSccuimdation.']  A  direction  to  accumulate  is  only  valid  for  one  of  the  periods 
mentioned  in  the  Thellusson  Act.    WHaon  v.  WiUon,  138. 

WINDING-UP   ACTa 

1.  Joini-^tock  Companies  —  Executor  —  ConH&ii(ory.]  J.  S.  purchased,  throncrfa  a 
broker,  120  shares  in  a  joint-stock  banking  company,  in  respect  of  ten  of  which  the 
grandson  of  the  purchaser  executed  the  deed  of  transfer  as  his  agent.  No  other 
deed  of  transfer  was  executed.  The  purchaser  received  the  dividends  upon  the 
whole:  — 

Hdd,  that  he  was  a  contributory  in  respect  of  the  whole  120  shares,  and  his  executors 
properly  on  the  list    Staffoiis  Executors,  ex  parte,  101. 

2.  TVantfer  of  Shares  —  Contributory,]  The  holder  of  shares  in  a  joint-stock  banking 
company,  in  January,  1847,  transferred  them  to  another  person.  Before  the  transfer, 
balance  sheets  of  the  accounts  up  to  the  end  of  1845  and  1846  were  completed, 
from  which  it  was  made  to  appear  that  there  had  been  considerable  profits  in  those 
years.  Four  months  after  the  transfer  the  bank  suspended  payments,  and  subsequent- 
ly an  order  for  winding  Up  its  afi^rs  was  made.  Before  the  master,  a  witness  was 
produced  who  had  prepared  the  balance  sheets,  emd  who  deposed  that,  in  fact,  there 
had  been  considerable  losses  in  1845  and  1846 ;  but  the  master  refused  to  place 
the  transferrer  of  the  shares  on  the  list  of  contributories.  The  ofiicial  managers 
appealed,  but  the  court  affirmed  the  master's  decision,  holding  that  he  was  not  lia- 
ble for  losses  previous  to  the  date  of  the  transfer.     Holme,  ex  parte,  131. 

3.  ConirUndonf  —  Manofimg  Ct>mmittee-fium.1  P.  M.,  a  member  of  the  managing 
committee  of  a  provisionally  registered  railway  company,  had  allotted  to  him  and 
iMecepted  100  shares.  At  a  meeting  of  the  managing  committee,  at  which  P.  M. 
was  president,  an  instniction  was  given  to  the  afiotment  committee  to  allot  the 
shares  according  to  ft  scheme,  by  which  500  shares  were  reserved  to  each  member 
dT  the  managing  committee.  A  report  was  made  by  the  secretary  at  a  subsequent 
meeting  that  the  allotment  committee  had  allotted  the  shares  acc<»rding  to  4he 
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scheme.  No  entry  appeared  in  the  allotment  book  of  the  allotment  of  the  500 
ahares  to  each  managing  committee-man.  Under  an  order  for  winding  np  tbe  com- 
pany, the  master  placed  the  name  of  P.  M.  on  the  list  of  contribntones  for  100 
shares,  and  afterwards  for  500  more  shares.  On  appeal  from  this  decision  as  to  the 
500  shares,  it  was  held  that  his  name  should  remain  for  400  of  them,  besides  the 
.    original  100,  in  respect  of  which  no  appeal  was  made.    Morrison,  ex  p«ate,  129. 

4  Persons  entitled  to  present  Petition  —  Societies  within  scove  of  Ads^  A  petition  was 
presented  for  the  winding  up  of  a  loan  society,  in  which  certain  persons  united 
tliemselves  togetlier,  to  subscribe  8*.  per  month  for  each  share  for  one  hundred 
months,  until  the  payments  amounted  to  402.  per  share,  and  whenever  there  should 
be  200/.  in  hand,  the  members  were  to  bid  for  the  purpose  of  procuring  a  loan  at  52. 
per  cent,  the  premiums  to  be  divided  among  the  members.  After  mty-one  meet- 
ings the  societv  ceased  its  operations,  and  the  petition  was  presented  on  thejgroond 
that  the  funds  had  been  mismanaged  and  the  society  had  come  to  an  end.  "Hie  pe- 
tition was  resisted  for  three  reasons :  Fvrsiy  that  the  petitioner  was  not  entitled  to 
present  the  petition,  as  nothing  was  due  to  him  from  the  society ;  aeoondbf^  that  the 
society  did  not  come  within  the  meaning  of  the  Winding-up  Acts ;  and,  thirdt^,  that 
this  was  not  a  case  for  the  interference  of  the  court :  — 

HMy  that  the  petitioner  being  a  member  ailti  claiming  to  be  a  contributory  of  tbe  so- 
ciety, was  entitled  to  present  the  petition ;  that  the  object  of  the  society  being  profit, 
it  was  within  the  meaning  of  the  acts ;  and  that,  under  the  circumstances  of  the 
case,  the  court  was  bound  to  make  the  order  for  winding  up,  although  it  might  be 
detrimental  to  the  interests  of  tbe  society.    <S^fti^  ex  parte,  151. 

5.  Contributory  —  Liability  of  Devisee  of  a  Shar^udder.]  A,  the  holder  of  shares  in  a 
joint-stock  company,  bv  his  will,  devised  his  real  estate  to  B,  and  made  C  his  ex- 
ecutrix. A  died  in  lo38.  At  this  time,  the  company  was  solvent,  and  all  their 
debts  and  liabilities,  then  existing,  were  ailerwards  discharged,  in  the  regular  way, 
out  of  their  assets.  C,  aftor  A's  death,  was  treated  as  the  proprietor  of  die  shares, 
and  for  five  years  received  dividends  on  them.  C's  name  was  put  on  the  list  of 
contributories,  under  the  Joint^stock  Companies  Winding-up  Acts,  as  the  penooal 
representative  of  the  testator ;  but  it  appearing  that  the  testator's  peisonal  estate 
had  been  exhausted,  B's  name  was  also  placed  on  the  list  as  the  legatee  of  the  tes- 
tator. No  action  could  have  been  brought  against  B,  and  no  liability  conld  have 
been  established  at  law  in  resp^t  of  the  shares:  — 

Hddy  that  B  was  not  liable,  under  the  Jointrstock  CJompaniea  Winding-ap  Acts,  as  a 
contributory.    Homer,  ex  parte,  177. 

6.  Set-off —  Percentage  to  Smton^  f>e  Fund.  In  winding  up  joint-stock  companies, 
the  claims  of  a  contributory  against  the  company  in  respect  of  loans  made  by  him 
to  the  company,  or  in  respect  of  informal  calls  made  by  the  directors  prior  to  the 
winding-up  order,  and  applied  by  them  in  liquidation  of  tbe  debts  of  the  company, 
are  to  be  set  off  against  calls,  and  the  amount  cancelled  is  exempt  from  pocentage 
to  the  suitor's  fee  fund.    JSTorth  of  Engiand  Banking  Co^  in  re,  94. 

7.  Dissolution  —  Winding  up.]  A  provisionally  registered  railway  company  having 
abandoned  their  undertaking,  the  directors  made  two  payments  to  the  shareholders 
in  part  return  of  their  deposits ;  and  they  offered  to  make  a  third  and  final  payment, 
which  the  whole  or  nearly  the  whole  of  the  shareholders,  except  A,  accepted.  AD 
the  debts  and  liabilities  of  the  company  were  discharged,  and  all  the  assets  of  it 
were  exhausted ;  and  A  applied  for  and  received  the  second  payment,  as  beinf  one 
of  the  shareholders  who  ha!d  concurred  in  the  dissolution  of  the  company,  ^^ver- 
tbeless,  he,  being  dissatisfied,  as  he  alleged,  with  the  directors'  accounts,  petitioned 
for  an  order  for  the  dissolution  and  winding  up  of  the  company,  or  for  winding  it 
up  if  it  had  been  already  dissolved. 

The  court  refused  to  make  the  order  at  once,  and  directed  the  master  to  inaaire  and 
state  whether  it  was  necessary  or  expedient  that  tbe  company  should  be  dissolyed 
and  wound  up,  or  wound  up.     Williams,  ex  parte,  215. 

8.  Winding  up  —  Costs,]  A  petition  praying  either  that  a  company  might  be  womid 
up,  or  that  a  preliminary  inquiry  might  be  directed  as  to  the  expediency  of  winding 
it  up,  was  dismissed,  as  having  been  presented  without  sufficient  groand ;  and  the 
petitioner  was  ordered  to  pay  the  respondent's  costs,  although  the  wwipoade«t  was 
hot  liable  as  a  contributoiy,  nor  had  been  served  with  the  petition,  but  appeared 
voluntarily,    /omf*,  ex  pailp,  218. 
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9.  CredUw,']  The  registered  secretary  to  a  provisionally  registered  company,  in  pur- 
suance of  instructions  given  to  him  at  a  meeting  of  the  members  or  committee  of 
the  company,  gave  orders  to  an  advertising  agent  to  cause  the  scheme,  &.C.,  of  the 
company  to  be  advertised.  The  agent  executed  the  orders,  and  paid  for  the  adver- 
tisements ;  and  afterwards  claimed,  before  the  master  charged  with  the  winding  up 
of  the  company,  to  be  admitted  a  creditor  of  the  company  for  the  amount  paid  by 
him  ;  but  he  did  not  know  the  names  of  the  persons  present  at  the  meeting.  The 
mitBter  declined  to  admit  the  claim  as  a  proof,  because  the  affidavits  in  support  of 
it  did  not  establish  a  debt  against  any  particular  persons  or  against  the  whole  class 
of  contributories ;  and  the  court,  on  appeai,  confirmed  the  master's  decision.  Uoyd^ 
ex  parte,  27a 

See  Contributory. 
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ItT*  In  this  Index,  the  cases  in  the  Ecclesiastical  and  Admiralty  Courts  are  denoted  by  the 
abbreviations  (eg.)  and  (ad.)    All  other  cases  are  in  the  CTommon  Law  Courts. 


ACCEPTANCE. 


On  Behalf  of  Carpondion,] 

See  Bills  of  Exchange,  6. 

ACTION.     . 
See  Distress,  3. 
Parties  to.] 

See  Principal  and  Agent. 

ADMISSIONa 
By  Payment  into  CbtcW.]    In  case  for  distraining  for  more  rent  than  was  due,  alleging 

a  safe  of  the  goods,  defendants  paid  money  into  court :  — 
Held,  that  both  the  distress  and  the  sale  were  admitted  by  the  plea,  and  that  therefore 

it  was  not  necessary  to  show  a  joint  damage  beyond  the  sum  paid  into  court,  for 

that  both  defendants  were  liable,  although  evidence  was  only  given  to  connect  one 

with  the  grievance :  — 
Hdd,  also,  that  the  distress  aud  the  sale  were  substantive  grievances,  and  that  the 

sale  was  not  matter  merely  of  aggravation.    La^and  v.  Tanared^  479.  ' 

AFFIDAVITS. 
Coniradidory.] 

See  Practice. 

AGENT. 

See  Fraud,  6,  7. 
When  he  mcof  sut] 

See  Principal  and  Aobnt. 

AMENDMENT. 

QTlMmtaiMq/UrTnaL] 


See   Practice,  1. 
52* 
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ANNUmEa 
See  Will,  1. 

APPEAL. 
1.  When  it  liesA    An  appeal  will  lie  to  the*  lords  of  the  coounittee  of  council  from  a 

provisional  order  of  the  Royal  Court  of  Jersey.    BeUoriy  in  re,  49. 
JSL  Cods  on,]    In  an  appeal  by  husband  a^inst  wife,  the  court  will  not  make  an  order 
for  security  for  costs  against  the  husbmmL  Ik 

See  Practice,  8. 

ARBITRATION. 

1.  Charges  of  Arhiiraton  —  Cosls  of  Umpirage,]  By  an  agreement  of  reference,  mat- 
ters were  referred  to  two  arbitrators,  and  if  they  failed  to  make  an  award  within  a 
limited  time,  to  an  umpire.  The  costs  of  the  reference  and  award  and  aDSfMiage 
were  to  be  in  the  discretion  of  the  arbitrators  and  umpire  respectively.  The  parties 
agreed  that  the  umpire  should  sit  with  the  arbitrators,  so  that,  if  they  did  not  make 
an  award,  it  would  not  be  necessary  ^  him  to  rehear  the  evidence.  The  aihitia- 
tors  did  not  conclude  the  reference  within  the  time  limited.  The  parties  then 
further  agreed,  that  the  arbitrators  should  sit  with  the  umpire,  and  assist  him  in 
taking  the  evidence,  which  they  did.  The  award  ordered  the  losing  party  to  pa? 
to  the  other  the  costs  **  the  said  umpirage  and  of  this  my  award,"  and  that  each 
party  should  ^  pay  their  own  costs  of  the  reference  other  than  the  tosts  of  my  said 
umpirage  and  of  this  my  award."  The  umpire  included  the  charges  of  the  two  ar- 
bitrators in  his  costs  of  umpirage  and  award,  and  the  same  were  paid  by  the  suc- 
cessful party  on  taking  up  the  award :  — 

Htld,  that  the  charges  of  the  arbitrators  were  costs  of  the  umpirage,  and  not  costs  of 
the  reference ;  and  that  the  successful  party  was  entitled  to  Iwve  such  amount  as 
was  duly  charged  by  the  arbitrators,  and  paid  by  him  on  taking  up  the  award 
allowed  on  the  taxation  of  costs,  and  to  have  the  same  repaid  to  him  by  hi^  oppo- 
nent   Ellison  V.  Jickroydf  445. 

2.  Costs  of  Reference  Costs  in  the  Cause,]  Where  a  verdict  is  taken  subject  to  a 
reference  ot  the  action  to  an  arbitrator,  who  is  to  certify  for  whom  and  ibr  what 
amount  the  verdict  shall  be  entered,  and  the  costs  of  the  cause  and  reference  are  to 
abide  the  event,  the  costs  of  the  reference  are  costs  in  the  cause,  and  follow  the 
legal  event  of  the  verdict    Deere  v.  Kirkhouse,  449. 

3.  Agreeing  to  such  a  reference  at  nisi  prius  does  not  preclude  a  defendant  from  ap- 
plying for  costs  under  the  lU  &.  13  Vict  c  106,  s.  86.  ib. 

4.  If  such  an  application  be  snccessfbi,  the  defendant's  costs  are  to  be  deducted  from 
the  amount,  exclusive  of  costs  recovered  by  the  plaintiE  lb, 

5.  It  sufficiently  appears  that  the  action  was  commenced  subsequent  to  the  passing 
of  tlie  12  &.  13  Vict  c  106,  if  the  affidavit  of  the  defendant  recite  the  issue  deliv- 
ered by  the  plaintiff,  and  tliat  issue  ahow  that  the  action  was  commenced  subse- 
quent to  the  passing  of  the  act  lb, 

6.  ArbUrator  —  Power  over  Costs  of  AtoardL]  If  a  submission  to  reference  by  Bfree- 
ment  containing  a  clause  for  making  it  a  rule  of  court  provide  that  the  costs  of  the 
reference  and  award  shall  be  in  the  discretion  of  the  aroitrator,  who  may  award  aad 
direct  by  and  to  whom  the  same  shall  be  paid,  the  arbitrator  cannot  by  his  award 
conclusively  fix  the  amovmJt  of  the  costs  of  the  award,    I\sanduf  v.  Branson,  436. 

7.  Recovery  of  Fee  paid  Mntrator,]  If,  in  the  award,  he  name  an  exorbitant  earn  as 
costs  of  the  award,  and  a  party  to  the  reference  is  obliged  to  pay  such  sum  to  obtain 
possession  of  the  award,  such  party  may  recover  the  excess  beyond  what  a  juiy  may 
deem  a  reasonable  compensation  to  the  arbitrator  in  an  action  against  the  arbitrator 
for  money  had  and  received  to  his  use.  16. 

8.  Order  of  Reference.]  Where  an  order  of  reference  of  an  inferior  court  of  recofd, 
made  by  consent  of  the  parties,  contained  a  clause  that  the  order  might,  at  die 

-  option  of  either  party,  be  made  a  rule  of  her  majesty^i  Court  of  Queen's  Bench,  un- 
der the  Stat  9  &  10  Will.  3,  c  15,  it  was  held,  that,  as  an  agreement  of  reference 
between  the  parties,  it  might  be  made  a  rule  of  court    HaHmo  v.  ffinslanley,  49S. 
Taking  up  Award,] 

See  Railwat  Compaitt.  L 
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ARREST. 

1.  IhrviUgt  morando  et  redeundo.]  A  person  acquitted  on  a  cnminal  charge  is  not 
entitled  to  privilege  from  arrest  under  civil  process,  morando  out  redeundo.    Hkrt  v. 

2.  Arrtti  under  civU  ProcessJ]  Where,  therefore,  the  defendant  in  a  civil  action,  im- 
mediately afler  his  acquittal  and  discharge  on  a  trial  for  a  charge  of  embezzlement 
at  the  Quarter  Sessions,  and  whilst  he  remained  in  the  court,  was  arrested  under  a 
writ  of  capias  in  the  action,  this  court  refused  to  discharge  him  out  of  custody.  lb. 

3.  Jtrred  —  Dischargt,']  The  plaintiff  in  an  action,  having  obtained  judgment, 
proceeded  to  outlawnr  against  the  defebdant,  who  was  arrested  upon  a  capias  uUa' 
galtun.  The  plaintiff  then  died,  leaving  two  infant  children,  but  no  personal  repre- 
sentative. An  application  for  the  discharge  of  the  defendant,  upon  the  ground  of 
the  plaintifTs  death,  was  opposed  by  the  late  plaintiflf's  attorney,  who  had  advanced 
money  in  the  action  upon  the  security  of  the  judgment,  and  who  intended  to  take 
out  administration  to  the  plaintiff:  — 

Hdd,  that  the  defendant  was  not  entitled  to  be  discharged.    Cox  v.  Pritckard,  493. 

4.  Discharge  hf  InsolverU  Court — Discharge  by  the  Pkdntiff]  The  plaintiff  having 
recovered  judgment  in  the  Court  of  Exchequer,  took  the  defendant  in  execution. 
The  defendant  petitioned  the  Insolvent  Court,  inserting  the  plaintiff's  debt  and 
costs  in  his  schedule.  The  plaintiff  sued  out  a  petition  m  bankruptcy,  upon  which 
the  defendant  was  adjudged  a  bankrupt  The  plaintiff  then,  with  a  view  of  proving 
his  debt  under  tlie  commission  in  bankruptcy,  agreed  to  the  discharge  of  the 

•  defendant  The  Insolvent  Court  afterwards  discliarged  the  defendant  Subse- 
quently) the  bankruptcy  commissioner  granted  the  plaintiff  a  certificate,  under  sect 
257 'of*^  the  stat  12  &  13  Vict  c  106,  that  he  was  a  creditor  for  the  amount  of  his 
debt,  minus  the  costs,  upon  which  the  plaintiff  sued  out  a  oo.  mu  in  this  court,  and 
arrested  the  defendant 

The  court  refused  to  set  aside  the  ca,  w.,  or  to  discharge  the  defendant  out  of  custody ; 
and  held,  that  sects.  40,  90,  and  91  of  the  stat  1  &  2  Vict  c.  110,  did  not  apply  so 
as  to  entitle  the  defendant  to  freedom  fVom  arrest;  that  sect  257,  of  the  stat  12  & 
13  Vict  c.  1C6,  applied  to  creditors  who  had  obtained  Judgment  before  proof  as 
well  as  to  other  creditors ;  that  the  voluntary  discharge  of  the  defendant  from  arrest 
did  notpreclude  the  plaintiff  from  arresting  him  on  uie  certificate ;  that  even  if  the 
plaintiff^ were  not  a  good  petitioning  creditor,  by  reason  of  his  having  arrested  the 
defendant,  as  no  proceedings  had  been  taken  in  the  Court  of  Bankruptcy  to  super- 
sede the  proceedings,  the  certificate  must  be  tonsidered  as  valid,  and  tiie  oo.  ml 
regular ;  and  that  the  stat  12  &,  13  Vict  c.  106,  has  transferred  all  questions  as  to 
the  discharge  of  a  bankrupt  to  the  Court  of  Bankruptcy :  — 

Hdd,  also,  that  sect  40,  of  the  stat  1  &  2  Vict  c.  110,  applies  onl^  when  the  bank- 
rupt has  obtained  a  certificate  of  conformity,  and  that  it  was  mserted  merely  to 
have  the  effect  of  keeping  alive  the  proceedings  in  the  Insolvent  Court,  only  for  the 
purpose  of  enabling  the  assignees  under  the  insolvency  to  reach  the  property  of  the 
bankrupt  acquired  afler  the  bankruptcy.     Walker  v.  Edmundson^  437. 

ASSESSMENT. 

1.  Prindpk  of  ^Assessment"]  The  legal  principle  of  rating  sanctioned  by  the  courts 
and  recognized  by  the  Parochial  Assessments  Act,  6  &.  7  Will.  4,  c.  96,  is  applica- 
ble to  ail  cases  where  a  company  or  an  individual  occupies  in  difierent  parishes  land 
f<mning  one  entire  property ;  and  the  value  which  the  land  occupied  in  each  parish 
produces,  afler  the  proper  allowances  have  been  made,  is  that  upon  which  the  occu- 
pier must  be  rated  in  each.  Regina  v.  The  London,  Brighton,  and  SotUh  Coast 
RaUway  Company.  Regina  v.  The  Souih-eastem  Railway  Company,  Regina  v.  The 
Midland  RaUway  Company,  329. 

%  RaUway  ComoamfJ]  The  occupation  of  a  railway  company  does  not  in  its  broad 
principles  diner  irom  that  of  a  canal  company ;  and  as  tlie  6  &  7  Will.  4,  ic  96, 
provides  but  oae  rule,  and  is  intended  to  secure  uniformity  of  rating,  the  same 
principle  of  assessment  must  be  appied  to  both  cases.  Tbei^fore,  a  rate  is  to  be 
imposed  upon  a  railway  company  upon  the  ordinary  principle  of  ascertaining  the 
actual  ratable  value  of  toe  land  occupied  by  the  company  in  each  parish  through 
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which  it  passeSf  by  the  rales  which  are  ap^icable  to  any  other  land  occupied  by 
other  bodies  or  persons  for  other  purposes,  ih. 

3.  Mode  of  amxrUdning  ratable  Fcime.]  The  ratable  Talae  of  the  portion  of  railway 
occupied  in  any  particular  parish  must  be  deduced  from  the  net  earnings  in  tint 
parish,  ascertained  by  a  comparison  of  the  profits  and  ootfoinss  arising*  in  that 
parish ;  and  not  b^  treating  the  ratable  value,  however  constitute^  of  the  whole  line 
of  railway  as  entire,  and  dividing  it  among  the  several  parishes  simply  according  to 
the  distance  which  the  line  passes  through  each.  Ih, 

4.  Dedudton]  Bv  an  agreement  between  the  B.  Railway  Company  and  the  S.  Rail- 
way Company,  the  traffic  of  the  latter  passed  toll  free  over  a  certain  portion  of  the 
line  of  the  former,  in  consideration  of  the  traffic  of  the  former  passing  toll  free  over 
a  certain  equal  portion  of  the  line  of  the  latter.  A  portion  of  the  line  of  the  R 
Railway,  affectea  by  this  arrangement,  was  within  the  respondent  parish ;  but  no 
part  of  the  line  of  the  S.  Railway  was  within  that  parish:  — 

Held,  that  in  estimating  the  ratable  value  of  the  B.  Railway  within  ^e  respondent 
parish,  the  value  of  the  tolls  which  would  have  been  received  in  respect  of  the  pas- 
sage of  the  traffic  of  the  S.  Railway  Company  was  to  be  considered  as  rent  in  kind 
earned  by  the  land,  but  that  such  earnings  must  be  subject  to  exactly  the  same  de- 
ductions as  if  they  had  been  received  in  money,  and  therefore  the  B.  Company  were 
entitled  to  deduct  the  value  of  the  tolls  payable  by  them  in  respect  of  the  passage 
of  the  traffic  over  an  equal  portion  of  the  line  of  the  S.  Railway.  lb. 

5.  Increased  Value,]  Where  a  rate  made  in  November  was  based  on  the  last  pub- 
lished half-yearly  accounts  of  the  company  made  up  to  the  30th  of  June  preceding, 
but  in  the  interval  between  June  and  November  the  value  of  the  working  plant  of 
the  company  had  greatly  increased,  the  company  were  held  to  be  entitl^  to  have 
their  deductions  cuculated  upon  this  increased  value,  and  to  have  the  rate  amended 
accordingly,  the  sessions  upon  the  appeal  having  been  put  into  possession  of  the 
state  of  facts  really  existing  when  the  rate  was  made.  lb, 

6.  Prospective  Falue."]  Parish  officers  are  to  noake  a  rate  upon  the  supposed  pro- 
spective value  of  tne  occupation  ascertained  from  the  latest  evidence  m  their  power 
as  to  antecedent  value  ;  and  although  they  are  justified  in  rating  a  railway  company 
upon  their  latest  published  accounts,  if  that  is  the  latest  information  reasonably  pro- 
curable, yet  if  a  new  state  of  accounts  is  communicated  to  them  by  the  company 
before  they  make  the  rate,  they  ought  to  take  such  new  state  of  circumstances  inCs 
account  if  they  believe  it  to  be  true.  lb, 

7.  Expenses,]  In  ascertaining  thtf  ratable  value  of  a  portion  of  a  railway  in  any 
parish,  the  amount  at  which  the  company  is  rated  in  another  parish  cannot  be  taken 
into  consideration.  But  any  expenses,  wherever  arising,  which  are  shown  to  be 
necessary  for  keeping  the  hereditament  in  the  parish  at  the  value  which  is  made 
the  measure  of  the  assessment,  may  properly  be  taken  into  consideratipn  in  arriving 
at  that  value,  lb. 

8.  Parochial  Earnings,]  There  is  no  insuperable  difficulty  in  applying  the  principle 
of  parochial  earnings  to  the  rating  of  railways,  as  companies  are  bound  to  afford  to 
parish  officers  the  means  of  laying  the  rate  fairly.  lb. 

9.  Deduction,]  A  railway  company  is  entitled  to  an  annual  deduction  from  the  ascer- 
tained value  of  their  occupation,  in  order  to  countervail  the  depreciation  which  takes 
place  in  the  value  of  the  permanent  way,  and  to  maintain  it  in  a  state  to  command 
the  supposed  rent,  according  to  the  principle  upon  which  such  a  deduction  ii 
allowed  in  all  cases  of  property  of  a  perishable  nature.  lb. 

10.  Deduction.]  Such  a  deduction  is  not  included  in  the  working  expenses  of  the 
railway.  A. 

11.  Deduction^]  The  company  wiU  not  be  disentitled  to  this  deduction,  because  no  an- 
nual char^  for  the  purpose  as  meeting  the  depreciation  has,  in  &ct,  been  made  on 
Uieir  receipts,  either  by  way  of  outlay  or  setting  apart  any  sum ;  although  soch  a 
course  ought  to  be  adopted  by  the  company.  lb, 

13.  Deduction.]  SembU^  also,  that  whenever  the  tune  arrives  for  actually  making  the 
restoration,  the  company  will  be  estopped  from  claiming  more  than  the  anmal 
amonnt  of  dedaction  previously  allowed  to  them.  A. 

13.  Deduction.]    Queerty  whether  the  dedaction  conld  be  allowed  if  tilie  eompany  had 
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defVayed  such  ezpeoBes  u  had  been  incurred  oat  of  their  capital  instead  of  the 
revenues.  76. 

14.  BaU  —  LMUityio  Poor  Rates.]    The  Manchester  Concert  Hall  was  built  by  a 
society,  partly  from  funds  subscribed  by  eighty  individuals  who  were  amonff  its  ur8t 
subscribers,  and  was  held  in  trust  to  pay  on  that  amount,  and  subject  thereto  in 
trust  for  the  society.    The  number  of  subiscribers  of  five  guineas  each  annually  to 
the  society  was  six  hundred,  and  besides  these  there  was  another  class  called  quan 
members,  who  paid  an  annual  subscription  of  two  guineas  and  a  half  each,  and  all 
were  admitted  by  ballot    The  annual  subscriptions,  amounting  to  about  3000/., 
went  to  pay  off  me  above  debt  and  interest,  and  to  meet  the  current  expenses  of 
furnishing  the  Concert  Hall,  and  supporting  the  society  generally.    The  Concert 
Hall  was  used  by  the  society  for  concerts  and  musical  entertainments,  open  to  sub- 
scribers, and  parties  admitted  by  tickets  to  subscribers,  at  which  music  of  a  high 
class  was  generally  practised  and  performed,  and  for  the  general  business  of  tne 
society,  except  on  one  occasion,  in  1848,  when  the  use  of  the  hall  was  given  gratu- 
itously by  the  society  for  the  charitable  purpose  of  a  public  concert,  on  behalf  of  the 
funds  of  the  Manchester  Royal  Infirmary.    Each  subscriber  was  entitled  to  tickets 
of  admission  to  every  pubNB  and  private  concert,  which  were  transferable  to  ladies 
ffenerallv,  and  to  gentlemen  and  quasi  subscribers,  subject  to  certain  restrictions. 
Each  suSscriber  might  also  jonve  orders  for  the  admission  of  four  persons  to  the  pri- 
vate or  undress  concerts.    The  quasi  subscribers  were  each  entitled  to  admission, 
without  ticket,  to  the  private  or  undress  concerts.    Most  of  the  vocal  and  instru- 
mental performers  were  paid  out  -of  the  amount  subscribed,  which  was  also 
expended  in  the  purchase  of  music  for  the  society's  use.    A  highly  skilled  pro- 
fessor of  music  was  induced  to  settle  and  remain  in  Manchester,  solely  because  of 
the  existence  of  the  society,  the  tendency  of  which  had  been  to  promote  and 
improve  the  science  and  practice  of  music  in  Manchester  and  the  neighborhood. 
No  dividend  or  bonus  in  money  had  ever  been  made  to  any  of  the  members,  and 
the  rules  of  the  society  provided  that  in  the  event  of  a  dissolution,  the  funds,  after 
payment  of  all  debts,  should  be  applied  to  the  promotion  and  encouragement  of 
music: — 
Hddy  that  the  society  could  be  regarded  only  as  a  musical  club,  the  primary  object  of 
which  was  the  gratification  and  amusement  of  the  members  and  their  families,  and 
therefore  not  entitled  to  an  exemf^on  from  poor  rates,  as  a  society  instituted  for 
the  purposes  of  the  fine  arts  exclusively,  within  the  6  &>  7  Vict  c.  36 :  — 
Hddf  also,  that  had  the  society  been  otherwise  entitled  to  the  exemption,  the  acci- 
dental use  of  the  hall  for  the  benefit  of  the  Infirmary,  in  1848,  would  not  have 
affected  the  right  of  exemption.    Regina  v.  Brandt,  323. 
15.  Rate  —  Exemption  from  Poor  Rate.]  The  buildinff  of  the  Royal  Mancfiester  Insti- 
tution was  erected  by  the  subscriptions  of  shareholders,  and  vested  in  trustees, 
upon  trust  to  permit  it  to  be  used  for  the  purposes  of  literature,  science,  and  the 
fine  arts ;  lectures  were  given  there  on  literary  and  scientific  subjects,  to  which 
strangers  were  admitted  gratuitously  on  application  to  the  council.    At  the  meet- 
ings Rterary  and  scientific  papers  were  read,  the  reader  having  the  power  to  invite 
twenty  friends,  and  the  leading  literary  and  scientific  persons  in  the  neighborhood 
having  free  admission.    Rooms  in  the  institution  were  devoted  to  the  exhibition  of 
paintings,  and  artists  were  assisted  in  the  sale  of  their  works  without  any  view  to 
profit  on  the  part  of  the  society.    There  was  likewise  a  museum  for  antiquities  and 
specimens  of  natural  history.    The  expense  was  chiefly  defrayed  by  the  subscrip- 
tion of  the  members.    This  being  prima  facie  a  society  exempted  from  liability  to 
be  rated,  within  stat  Vict  c.  36: — 
Ikld,  that  it  was  no  objection  either,  — 

1.  That  part  of  the  building  was  let  to  tenants,  exemption  not  beinsr  claimed  for  that 
part,  and  the  rents  received  from  the  tenants  forming  part  of  and  being  applied  as 
the  general  funds  of  the  society ;  or, — 
,  2.  That  the  society  deducted  51.  per  cent  on  the  price  of  paintings  sold  at  the  exhi- 
bition which  came  from  a  distance,  the  percentage  being  applied  to,  but  not  sufficing 
to  defVay,  the  expense  of  the  carriage  of  those  paintings,  which  was  paid  by  the 
society;  or, — 
3.  That  stran^rs  were  admitted  to  the  exhibition  of  paintings  on  payment  of  a  small 
fee,  that  being  applied  to  the  purposes  of  the  society ;  or, — 


Digitized  by 


Google 


623  INDEX. 

Commoii  Law,  Admindtj,  4c. 

4.  That  the  deed  of  settlement  declared  that  the  building  wtm  to  be  iwed  for  the 
exhibilion  of  works  of  art,  &c^  for  the  delivery  of  lectures  on  subjects  of  scieace, 
literature,  or  the  arts,  **  anid  otherwise  for  the  imparting  and  diffusing  of  educatioD 
and  knowledge  consistent  with  the  general  purposes  of  the  institution,"  because 
such  declaration  did  not  authorize  any  other  purposes  than  those  of  science,  litera- 
ture, and  the  fine  arts ;  or,  — 

Lastly,  that  the  deed  of  settlement  declared,  that  upon  a  dissolution  of  the  society^ 
the  property  belonging  to  it  was  to  be  sold,  and  the  proceeds,  after  payment  of 
debts,  to  be  divided  among  the  members,  because  such  declaration  only  expressed 
a  power  which  impliedly  belonged  to  the  members,  and  it  did  not  appear  to  have 
been  inserted  with  any  view  of  profit    Regina  v.  T%e  Over$eer$  of  ManebaUr^  314. 

ASSUMPSIT. 

Jlgainsi  CommxBsioneTB,^  Where  commissioners  under  a  local  act  have  power  to  ap- 
point officers  at  a  salary  to  be  paid  out  of  the  rates  raised,  the  appomtment  doe^ 
not  create  a  contract  on  the  part  of  the  commissioners  to  pay  the  salary.  There- 
fore, an  indebilaius  action  will  not  lie  against  them  foj^salary ;  but  a  mandamus^  or 
an  action  on  the  case,  is  the  proper  remedy.    Bogg  v.Teanac,  508. 

AUCTION. 
Employing  By-bidders,] 

See  Waoers.    Fraud,  6,  7. 

lAcenm  of  •Auctioneer  —  Revocation.] 

See  LicEifSE. 

BAILMENT. 
LiahtUty  of  Bcakoay  Ompcmy  a$  Carrier$,]  Where  a  railway  company  receive  goods 
at  one  terminus  to  carry  them  to  another,  they  are  answerable  for  any  loss  that  may 
occur  between  them,  althoagh  it  may  be  on  a  line  of  railway  that  does  not  belong 
to  such  company ;  and  the  receipt  of  goods  so  to  be  carried  is  prima  fade  evidence 
of  such  liability;  confirming  Ahuchamp  v.  Hie  Lancaster  and  Preston  JuneHon 
Raiiway  Company,  8  M.  A.  W.  421.     ffatson  v.  The  Andtergaie,  ifc.KCe.4S7, 

BANKRUPTCY. 

1.  Proceeds  of  personal  Labor.]  Debt  for  work  and  labor  as  a  surgeon  and  apothe- 
cary, and  ror  medicmes  found  and  administered.  Plea  —  The  bankniptcj  of  plain- 
tiff, and  that  the  debt  was  claimed  by  the  assignees.  Replication  —  That  the 
labor  was  {>ersonal  labor  bestowed  after  the  bankruptcy,  and  done  for  the  necessary 
present  maintenance  of  plaintiff  and  his  family  ;  and  the  medicines  were  purchased 
out  of  the  earnings  of  his  personal  labor  done  after  his  bankruptcy ;  and  that  the 
medicines  were  increased  in  value  by  plaintiff's  personal  labor,  and  were  found  and 
administered  for  the  necessary  present  maintenance  of  plaintiff  and  his  family. 
Rejoinder  —  That  the  labor  was  not  personal  labor,  nor  the  medicines  purchased 
out  of  the  earnings  of  personal  labor,  nor  the  medicines  found  or  administered  for 
the  necessary  present  maintenance  of  plaintiff  and  family.  Plaintiff  was  a  general 
medical  practitioner ;  he  had  filed  a  declaration  of  insolvency,  and  was  an  uncertifi- 
cated bankrupt  By  an  arrangement  with  a  friend,  who  had  purchased  bis  stock  of 
medicines,  he  continued  in  possession  of  them  on  credit,  carried  on  his  business  as 
before,  and  was  supplied  with  fresh  medicines  on  credit  from  wholesale  houses. 
Plaintiff  attended  defendant,  giving  him  the  benefit  of  his  skill,  and  fomishing  the 
medicines  which  he  thought  necessary :  — 

Hdd,  that  plaintiff  was  carrying  on  his  business  as  a  medical  practitioner,  and  there- 
fore the  replication  was  not  proved,  &.c«    Elliott  v.  Clayton,  396. 

2.  Fraudulent  Preference  —  Bight  to  Property  as  against  a  ffrong-doer,]  The  |daintif!^ 
having  seized  the  goods  of  S.,  a  trader,  under  sl  ^  fa,  issued  upon  a  jadgoieDt 
founded  on  a  warrant  of  attorney  previously  given  to  bim  by  S.,  took  an  assignment 
of  the  goods  from  the  sheriff  by  bill  of  sale.  The  defendants,  who  were  landlovds 
to  S.,  distrained  for  rent,  and  seized  the  goods  under  such  distress  whilst  the  plain- 
tiff was  in  possession  of  them.  Three  days  afterwards,  S.  filed  a  petition  in  bank- 
ruptcy, on  which  he  was  declared  a  bankrupt,  and  assignees  were  appointed.    The 
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assifpoees  did  not  interfere  with  or  demand  the  ffoods  of  the  plaintiflT,  but  they  com- 
menced an  action  of  trover  against  the  plaintiff  for  the  conversion  of  goods.  In 
an  action  for  excessive  distress,  brought  by  the  plaintiff  against  the  defendants,  the 
jury  found  that  the  warrant  of  attorney  was  given  as  a  firandalent  preference  of  the 
plaintiff  over  the  other  creditors,  in  contemplation  of  bankruptcy :  — 
Held,  that  the  property  in  the  goods  vested  in  the  plaintiff  by  the  bill  of  sale,  subject 
to  be  divested  by  the  assijarnees ;  and  that,  as  the  assignees  had  not  interfered,  the 
plaintiff  was  the  owner  of  the  goods,  and  the  defendants,  being  wrong-doers,  could 
not  set  up  the  title  of  the  assignees  to  defeat  the  plaintiff's  action.  AVt^nAom  v. 
•SteMtiMm,  519. 

a  CaiifieaUof] 

See  Arrest,  4. 

BETTING. 
Sw  Wagers. 

BILLS  OF  EXCHANGE. 

1.  Consitkrahon  —  PavmetU  to  Dratoer,]  To  an  action  by  the  indorsee  of  a  bill  of 
exchange  against  the  accepter,  the  defendant  pleaded  that  J.  H.,  the  drawer, 
indorsed  the  bill  to  the  plaintiff  without  value  or  consideration,  and  that  the  plain- 
tiff always  held  it  without  value  or  consideration,  and  that  after  tlie  bill  became 
due,  J.  H.  accepted  certain  scrip  certificates  from  the  defendant  in  full  satisfaction 
and  discharge  of  the  bill.  The  plaintiff  replied  that  the  bill  was  indorsed  for  value 
and  consideration,  and  upon  this  issue  the  defendant  had  a  verdict:  — 

Hddj  that  the  plaintiff  was  entitled  to  judgment  non  obstante  veredicto,  MUnes  v. 
Da%o9on,  530. 

2.  indorsement  —  Proof  of  Consideration,]  Where  the  immediate  indorser  of  a  bill 
of  exchange  to  the  plaintiff  has  parted  with  the  bill  in  violation  of  good  faith, 
want  of  consideration  as  between  him  and  the  plaintiff  is  presumed,  so  as  to  tlirow 
upon  the  plaintiff  the  onus  of  proving  consideration.    Smith  v.  Braine,  379. 

3.  Assumpsit  on  a  bill  of  exchange  by  indorsee  against  acceptor.  Plea — That  the 
bill  was  drawn  for  the  accommodation  of  defendant,  and  in  order  that  he  might  get 
the  same  discounted,  and  raise  money  upon  it ;  that  it  was  indorsed  by  the  drawer 
in  blank,  and  delivered  to  defendant  for  that  purpose,  who,  before  the  bill  became 
due,  delivered  it  to  W.  M.,  for  the  special  purpose  of  getting  the  same  discounted 
for  defendant;  that  W.  M.  delivered  the  bill  to  W.  C.  for  the  purpose  aforesaid,  but 
that  W,  C,  in  violation  of  that  purpose,  and  against  good  taith,  and  without  the 
authority  or  knowledge  of  defendant  or  of  W.  M.,  and  without  consideration  or 
value,  indorsed  the  bill  to  plaintiff:  — 

Held,  that  defendant,  having  proved  that  the  bill  was  indorsed  by  W.  C.  to  plaintiff,  in 
violation  of  the  purpose  for  which  ho  received  it,  and  against  good  faith,  and  with- 
out the  authority  of  W.  M.  or  of  defendant,  was  entitled  to  a  verdict  on  that  plea, 
unless  plaintiff  proved  that  he  had  given  consideration  for  the  bill,  lb, 

4.  Evidence  — Protesting  foreign  Bill.]  Although  to  make  a  party  to  a  foreign  bill 
liable  to  a  person  who  takes  up  such  bill  for  his  honor,  it  is  necessary  that  a  formal 
protest  should,  previously  to  so  taking  up  tlie  bill,  have  been  made  before  a  notary, 
that  the  payment  was  made  for  the  honor  of  such  party,  yet  it  is  not  necessary  that 
such  protest  should  be  formally  drawn  up  at  the  time  of  such  payment,  even  in  the 
case  of  payment  for  the  honor  of  a  drawer  or  indorser.  The  instrument  may  be 
drawn  up  at  any  time  aflerwards,  if  before  trial. 

The  case  of  Vandeicall  v.  TyrreU,  I  Moo.  &  M.,  87,  explained.  GeraloptUo  v. 
Hleler,  515. 

5.  Oamng  —  Illegality^  To  an  action  against  the  accepter  of  a  bill  of  exchange, 
drawn  by  the  plaintiff,  the  defendant  pleaded  that  a  bet  was  lost  by  the  defendant 
to  A  B,  and  that  the  said  bill  of  exchange  was,  at  the  request  of  A  B,  given  and 
accepted  by  the  defendant  hi  consideration  of  the  said  bet,  and  to  secure  payment 
thereof,  contrary  to  the  statute,  &c.,  and  that  there  never  was  any  other  consideration 
for  the  acceptance  of  the  said  bill,  and  that  the  plaintiff,  at  the  time  when  he  drew 
and  the  defendant  accepted  the  same,  had  notice  of  the  premises.    The  evidence 
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woB,  that  the  defendant  bad  accented  a  prior  bill  drawn  by  the  {daintiff  in  i 

ation  of  the  bet  loet  to  A  B,  ana  that  the  bill  sued  apon  was  ^ven  in  renewal  of 
that  prior  bill  The  jury  found  that  the  bill  declared  upon  was  given  in  considen* 
tion  of  the  bet,  and  that  the  plaintiff  had  notice  of  it :  — 

Hdd,  that  the  plea  was  proved: — 

Hddf  also,  that  the  plea  was  a  good  answer  to  the  action  under  the  5  &  6  WilL  4, 
c  41.    Hay  v.  ^ling,  416. 

6.  Acctplanot  on  bthaif  ^  Company.]  A  bill  of  exchange  drawn  upon  a  completely 
registered  joint-stock  coropan^r  by  its  corporate  name,  was  accepted  aa  follows: 
**  Accepted,  J.  B.  and  E.  N.,  directors  of  the  C.  Company,  appointed  to  accept  this 
bill."  J.  B.  and  £.  N.  were,  in  fact,  directors  of  the  companv.  The  coiporate 
seal,  having  the  name  of  the  company  inscribed,  was  also  affixed  to  the  bill,  and  it 
was  countersigned  by  the  sccretaiy :  — 

Hdd^  that  the  bill  of  exchange  was  sufficiently  expressed  to  be  accepted  by  J.  &  and 
£.  N.  on  behalf  of  the  company  within  7  &  8  Vict  c  110,  s.  45.  Halfard  v.  Gdii- 
eron't,  ifc^  R.  Co^  309. 

BILL  OP  PARTICULARS. 
See  Pleadino,  5. 

BRIBERY. 
See  Feacd,  6,  7. 

BRIDGE. 

LiabUihf  to  rqfxwr,] 

See  Couj^TT,  1. 

BURGESS. 

CotmciUorJy  The  defendant,  in  an  action  for  penalties  under  the  stat  5  d^  6  Will  4, 
c.  76,  s.  53,  for  acting  as  a  councillor  of  a  borough  after  he  had  ceased  to  be  quali- 
fied, had  been  an  iimabitant  householder  in  the  borough  during  the  whole  tine 
required  by  the  act  He  had  also,  durini^  the  whole  time,  been  rated  Ibr  certain 
premises  by  name,  by  the  name  of  a  pubhc  house,  but  which  premises  coosisted  of 
the  house,  with  a  warehouse  and  yard  attached.  In  the  middle  of  the  required 
time  the  defendant  let  the  public  bouse,  and  removed  to  another  dwelling,  but 
retained  the  warehouse  in  his  own  occupation.  The  defendant  gave  notice  to  the 
parish  officers  of  his  change  of  residence,  and  required  to  be  newly  rated,  but  bo 
change  was  made,  in  time,  in  the  entry  in  the  rate  book.  The  defendant  bad  paid 
all  the  rates  which  were  due.  At  the  Registration  Court,  before  the  OMyor  and 
assessors,  in  October,  1848,  afler  the  change  of  residence  of  the  defendant,  there 
was  an  objection  taken  to  his  name  upon  the  bnrgess  list,  for  that  his  qualifying 
property  was  wrongly  described ;  and  the  objection  was  allowed,  and  his  name  s^ucx 
off  the  burgess  roU.    Afterwards  tlie  defendant  acted  as  a  councillor:  — 

Held,  that  nevertheless  the  defendant  was  not  liable  to  a  penalty,  since  he  was,  at  the 
time  he  acted  as  councillor,  a  person  so  quslified,  within  the  borough,  as  to  be 
entitled  to  be  upon  a  burgess  list;  and  in  an  action  for  penalties  under  the  statute, 
the  question  is  not  whether,  at  the  time  he  acted,  defendant  was  or  was  not  a  bur- 
gess, or  was  or  was  not  inserted  in  the  burgess  roll  or  in  a  burgess  list,  but  whether, 
at  the  time  he  acted,  he  was  or  was  not  a  person  so  qualified,  within  the  borough,  as 
to  be  entitled  to  be  upon  a  burgess  list  of^  it    fFhaUof  v.  BramwtU^  374 

BY-BIDDERa 
See  Fraud,  6,  7. 


F6r  Salary  of  puUk  Ogicer.] 


CASE. 
See  AssimpsiT. 


CASES  DOUBTED,  APPROVED,  &c. 

Lyons  v.  Bamut  2  Starkie,  39,  and  lUy  v.  FrankemUinj  8  Scott,  N.  R.  839^ 
doubted.    311. 
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JBmctton  v.  CoghUm,  1  Binfffaam,  N.  C.  640,  approved.    416L 

Heathv.San9mnj2K&.  Ad.  29h  .B^im  v.  1%^,  2  M. &  R. 385, disapproved.  379. 
!7\9for  V.  Htnmkar,  12  Ad.  &  EL  488;  4  Per.  Sl  D.  242;  4  Jar.  719,  overruled.   482. 
^((i^«(({^  V.  i>(D%,  Barnes,  36&  diBappMved.    49a 
Muidutmp  v.  The  Lancaster  amiPredon  Junction  RaUwxy  Company,  8  M.  &  W.  421, 

confirmed.    497. 
VandenoaU  v.  T)frreUf  1  Moody  &  Malkin,  87,  explained.    515. 

CHANCERY. 
See  Will,  1. 

COMMISSION. 


Code  of,  to  examine  fFitneae.] 


See  Costs,  1. 


COMMON  CARRIER. 
lAtMUy  qf  BaUwty  Companjf.] 

See  Bailmsnt. 

COMPANY. 

lAobUUy  qf  Huiband  for  W\fi^$  Shares -- Member  qf  (he  Company  under  StaL  7 
Geo,  4,  c  46.]  The  defendaiit's  wife,  before  marriage,  was  possessed  of,  and  regis- 
tered as  the  owner  of,  some  shares  in  a  joint-stock  banking  company.  After  ner 
marriage,  her  maiden  name  remained  on  the  list  of  shardiolders ;  and  she  th^ 
thongh  without  her  husband*s  knowledge,  received  dividends  and  paid  calls  in 
respect  of  these  shares.  The  defendant  never  did  any  act  to  take  to  himself  the 
benefit  of  the  shares,  or  to  have  them  transferred  into  his  own  name,  or  to  sell 
them ;  on  the  contrary,  he  refused  to  have  any  thing  at  all  to  do  with  them.  The 
company's  deed  of  settlement  provided,  that  the  husband  of  a  female  shareholder 
should  not  be  a  member  of  the  company  in  respect  of  the  shares  of  his  wife  vested 
in  him  by  the  marria^ ;  but  that  he  might  either  sell  them,  or,  on  complying  with 
certain  provisions  or  the  deed,  have  them  transferred  into  his  own  name,  and  then 
become  a  member  of  the  company :  — 

Hddy  that  on  a  judgment  recovered  against  the  public  officer  of  the  company,  a  scL 
fa,  to  levy  executioa  under  stat  7  Gea  4,  c.  46,  s.  13,  can  only  issue  against  those 
who  are  members  of  the  company  according  to  the  provisions  of  the  deed  of  part- 
nership ;  and  that  as  the  defendant  had  not  complied  with  those  provisions,  he  was 
not  liable  to  a  so.  ^  as  a  member  of  the  company  in  respect  of  his  interest  in  his 
wife's  shares.    Dodgson  y.  Betl,  54SL 

CONCEALMENT. 
See  Fraud,  3,  4,  5. 

CONDITION. 
BreaA  of] 

See  PLEABiifG,  6. 

CONSIDERATION. 
Proqfqf.] 

See  Bills  of  Exchahoe,  2. 
Mutual  Promises,] 

See  Contract. 
IBegal  Transaction — Gaming.] 

See  Bills  of  ExcHAiieE,  5. 

CONSPIRACY. 
See  Fraud,  6,  7. 

CONSTRUCTION. 
Of  Statutes,] 

See  Order  of  Jubticxs.    Hishwat.    Writ.    Costs,  2,  3. 
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Of  Marine  htturanct  PoUcjf,] 

See  Insurance. 
Of  OnUracL] 

See  COiTTBACT. 

See  Will,  L 

"  O- "  no*  <joiy<n4erf  «  and"] 

See  Will,  3. 

CONTRIBUTORY. 
See  Company. 

CONTINUANCE. 
See  Deeds,  6L 

CONTRACT. 

1.  Chnwraiion — Contrad  not  undo- Sed — EaioppeL]  In  an  action  of  flsfiwyitf ,  the 
declaration  stated,  that  in  consideration  tliat  the  plaintifii  would  sell  to  the  defend- 
ants iron  rails,  the  defendants  agreed  to  furnish  to  the  plaintifis  sections  of  the  said 
railways,  averring  mntual  promises,  and  alleging  as  a  breach  the  non-deliTeiy  of 
the  sections  by  the  defendants.  It  appeared  that  the  plaintiff  were  incorporated 
by  a  charter,  for  the  porpose  of  canying  on  the  business  of  copper  minerB,  and 
that  the  contract  in  question,  which  was  not  under  seal,  had  been  made  by  an  agent 
on  behalf  of  the  plamtiflb  with  the  defendants :  — 

HUdf  that  the  action  could  not  be  maintained  by  the  corporation,  as  the  contract  was 
not  under  seal,  and  did  not  fall  within  any  of  the  exceptions  to  the  general  role, 
that  a  corporation  can  only  bind  itself  by  deed. 

That  the  contract  was  not  incidental  or  ancillary  to  carrying  on  the  business  of  cop 
i>er  miners,  and  was  therefore  not  binding  on  the  corporation. 

That  no  other  charter  authorizing  the  company  to  deal  in  iron  could  be  presumed  to 
exist,  the  charter  which  was  giyen  in  eyidence  not  supporting  such  an  authority. 

That,  as  the  corporation  could  not  be  sued  upon  this  contract,  and  as  the  alleged 
promise  by  them  formed  the  consideration  for  the  defendants' promise,  the  corpora- 
tion could  not  sue  upon  the  contract    Copper  Mmer^  Co.  y.  Jbx,  420. 

2.  Estoppel]^  Semble,  that  the  doctrine  cannot  be  supported,  that  a  corporation  may 
sue  as  plamti^  ui)on  a  simple  contract,  upon  the  ground  that  by  so  doing  they  are 
estopped  from  objecting  that  the  contract  was  not  binding  upon  them.  At  all 
eyents,  such  an  estoppel  could  only  support  an  action  of  coyenant,  as  upon  a  con- 
tract under  seal.  76. 

3.  ConstnuHon.]  An  agreement,  dated  the  12th  of  December,  between  the  plain- 
tiff and  the  defendant,  who  carried  on  the  business  of  a  puller  of  wool,  stipulated 
that  the  defendant  should  sell  to  the  plaintiff  what  he  might  pull  up  to  the  6th  of 
January,  ^  say  not  less  than  100  packs  of  wool" 

HeU,  (disteniienie  Colerid^,  J  J  that  in  the  absence  of  an  ayerment  that  the  word  *^  say  * 
had  any  peculiar  meanmg,  the  agreement  imported  that  the  defendant  should  pml 
and  supply  to  the  plaintiff  100  packs  as  a  mimmum  during  the  specified  period,  and 
that  the  plaintiff  should  take  any  further  quantity  which  should  be  pulled  by  the 
defendant  during  the  period.    Ltendng  y.  Snaiih^  965. 

4.  Gaming — Itt^^tMbf,] 

See  Bills  or  EzcHANeE,  5. 

5.  JB^  Commmionen  in  appointing  Q^Sberv.] 

See  Assumpsit.        ' 

6.  CondiHonal  SdU,] 

See  Sale. 

CONVERSION. 
Jvu/^fioaHon,  toMkr  Judgment  and  ExeeuiimL\ 

See  PLEADUfo,  2,  a    Will,  1. 
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CORPORATION. 
LldbilUy  on  Conirad  not  under  Seal] 

See  CoifTBACT,  1. 

cosra 

1.  WUmsM —  Taxaiion  of  Costs."]  The  omission  to  state  time  and  place,  both  in  the 
order  for  a  commission  to  examine  a  witness  under  the  1  WilL  4,  c.  22,  and  in  the 
commission  itself,  amounts,  at  most,  to  no  more  than  an  irregularity.  Where, 
therefore,  upon  such  a  defective  proceeding  being  obtained  solely  at  the  instance 
of  the  plaintiff,  the  attorneys  on  both  sides  had  agreed  between  themselves  to  a 
certain  time  and  place,  at  which  the  examination  under  the  commission  took  place, 
and  the  witness  was  then  and  there  cross  examined  on  behalf  of  the  defendant,  and 
afterwards,  at  the  trial  of  the  cause,  certain  letters  proved  under  the  commission 
were  put  in  evidence  without  objection :  — 

Held^  that  the  defendant  could  not  take  advantage  of  the  defect  in  the  proceedings,  so 
as  to  deprive  the  plaintiff  of  the  costs  of  such  commission  allowed  him  upon  taxa- 
tion.   Hau^nB  v.  Baldwin,  452. 

2.  Witnesses  —  TraveUtng  Ea^[)enses.]  Under  the  directions  to  taxing  officers  of  Hil. 
Vac.  4  Will.  4,  the  allowance  to  witnesses  for  travellin|[  is  to  be  the  expenses  actu- 
ally paid,  not  exceeding  It.  per  mile,  unless  under  special  circumstances :  — 

Veldy  that  the  masters  are  bound  to  allow  only  what  nas  been  reasonably  expended 
by  the  witnesses,  not  exceeding  1«.  a  mile,  and  that  they  cannot  look  to  what  has 
been  paid  by  the  party  to  the  witnesses  for  their  travelling  expenses.    Hunter  v. 

3.  By  Order  ojf  Judge.\  The  provision  in  the  13  &  14  Vict  c  61,  s.  13,  that  in  the 
cases  therein  specified  **the  court  or  jud^  may  direct  that  the  plaintiff  shall 
recover  his  costs,"  is  permissive,  not  imperative.    Jones  v.  Harrison,  579. 

4.  On  .Appeal  hy  Husband  and  Wife,]  In  an  appeal  by  husband  and  wife,  the  court 
will  oraer  security  for  costs  against  the  husband.    Belson,  in  re,  49. 

5.  MHee  of  Taxation  of y  1^  at  Momeifs  Office  qfkr  Ms  Decease,] 

See  Practici,  6. 


6.  Security  for  Payment  of] 

7.  T\ixation  of] 

8.  Charges  of  Mntrators,] 
9-  Cf  a  Reference,] 


See  Practice,  9. 

See  Practice,  10. 

See  Arbitration,  1,  6. 

See  Arbitration,  2. 

COUNCILLOR, 
See  BuROEss. 


COUNTY. 

].  JSTon-rqpair  of  Bridge  —  UabUiity  of  County,]  By  stat  2  &.  3  Will.  4,  c.  64,  s.  26» 
it  is  enacted,  that  the  isolated  parts  of  counties  in  Ensrland  and  Wales,  which  are 
described  in  schedule  (M)  of  the  act,  shall,  as  to  the  election  of  members  to  serve 
in  Parliament,  be  considered  as  forming  parts  of  the  respective  counties  and  divis- 
ions which  are  respectively  mentioned  in  the  fourth  column  of  the  said  schedule 
in  conjunction  with  tha  names  of  such  isolated  parts  respectively.  The  schedule 
in  the  first  column  described  that  which,  in  the  second  column,  it  called  an  isolated 
part  of  the  parish  of  G.  as  belonging  to  Brecknockshire,  and  then  stated  in  the 
third  column  that  such  part  was  locallV  situated  in  Brecknockshire  or  Radnorshire, 
and  then  in  the  fourth  column  named  Brecknockshire  as  the  county  to  which  it  was 
to  be  transferred. 

By  Stat  7  &  8  Vict  c  61,  it  is  enacted,  that  eveiy  part  of  any  county  in  England  and 
Wales,  which  is  detached  firom  the  main  body  of  such  countv,  uiould  be  consid- 
ered, for  all  purposes,  as  forming  part  of  that  coun^  of  which  it  is  considered  a 
part  for  election  purposes,  by  stat  2  &.  3  Will.  4,  c.  6L 
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Upon  an  indictment  against  the  inhabHanta  of  Brecknockahire  for  non-repair  of  half 
a  bridge,  it  was  fbund,  upon  a  special  verdict,  that  the  mid-channel  or  the  Rmr 
Wye  iud  dways  formed  the  boundary  between  the  counties  of  Brecon  and  Radnor. 
above  and  below,  and  partly  within,  the  parish  of  G^  but  that  before  the  passing  of 
Stat  2  &  3  Will.  4,  c.  64,  the  boundary  receded,  at  a  certain  point  within  the  panwh, 
from  the  mid-channel,  to  the  right  bank  of  the  river,  and  thence  inland,  at  a  slant, 
and  then  back  to  the  mid-channel  of  the  river,  so  as  to  include  within  Radnoiilttre 
a  part  of  the  river,  and  470  acres  of  land,  on  its  right  bank,  part  of  the  parish  of  G. 
Tne  special  verdict  then  found  that  no  other  portion  of  the  parish  of  G^  on  the 
right  bank  of  the  Wye,  than  the  said  470  acres,  ever  was  in  the  county  of  Radnor, 
and  that  no  part  of  the  said  parish  of  G.,  which  up  to  the  passing  of  the  stat.  2  &  3 
Will.  4,  c.  64,  was  situate  in  the  county  of  Radnor,  was  isolat^  or  detached  frooi 
the  remainder  of  the  said  county,  unless  it  was  the  said  portion  of  470  acres.  The 
special  verdict  further  found,  that  the  indicted  bridge  was  within  the  parish  of  G^ 
and  crossed  the  River  Wye  between  the  points  where  the*  old  boundaries  of  the 
counties  of  Radnor  and  Brecon  left  and  returned  to  the  mid-channel  of  the  river, 
and  that  the  only  part  of  the  bridge  which  was  out  of  repair  was  that  extending 
from  the  mid-chaiinel  to  the  right  mink  of' the  river:-* 

Hddf  that  the  inhabitants  of  Brecknockshire  were  liable  to  repair  half  the  bridge, 
since  it  stood  half  in  their  county  and  half  in  Radnorshire ;  for  that,  upon  such 
finding,  it  was  clear  that  the  470  acres  were  the  part  of  the  parish  of  G.  which  was 
intended  to  be  described  in  stat  2  &.  3  Will  4,  c  64,  as  isolated  from  the  Biain 
body  the  county  of  Radnor,  and  therefore  to  be  transferred  to  the  county  of  Brecon, 
though,  in  strictness,  it  was  not  isolated,  but  touched  the  remainder  of  the  county 
on  one  side,  and  though  it  was  inaccurately  described  in  the  first  column  of  the 
schedule  as  belonjging,  at  the  time  of  the  passing  of  the  act,  to  Brecknockriuret  — 

Heldj  further,  that  the  acts  transferred  to  Brecknookshire  not  only  the  470  acres,  but 
also  half  the  river,  where  it  abutted  upon  them,  so  as  to  make  the  boondaiy  be- 
tween the  counties  of  Radnor  and  Brecon  run,  there  as  elsewhere,  per  mtdium 
fium  aqtut.    Regina  t.  The  InheManta  qf  Bredmockiku-e,  402. 

2.  Dmswn  of  Omnty  into  Distrida —  (hmpensati&n,]  The  7  &  8  Vict  c  92,  ena- 
bles the  queen  by  order  in  council  to  direct  that  any  county  riiall  be  divided  into 
districts,  to  each  of  which  a  separate  coroner  is  to  be  appointed ;  and  by  section  61, 
where  ^  any  such  coun^  has  been  customarily  divided  into  districts  for  the  pozpose 
of  holding  inquests  durinj^  seven  years  before  the  passing  of  the  act,  and  it  shall 
seem  expedient  to  her  majesty  that  the  same  division  of  the  county  be  made  ander  the 
act,  each  of  such  districts  shall  be  assigned  to  the  coroner  usually  acting  in  and  for 
the  same  district ;  but  if  it  shall  appear  expedient  to  her  majesty  that  a  difierent 
division  of  such  county  be  made,  and  any  coroner  shall  present  a  petition  praying 
for  compensation  for  the  loss  of  his  emoluments  arising  out  of  such  change,  her 
majesty  may  direct  the  lords  of  the  treasury  to  assess  the  aoiount  of  such  compen- 
sation:"— 

Heldy  that  the  power  to  direct  compensation  to  be  assessed  extended  only  to  those 
cases  where  a  county  had  been  customarily  divided  into  districts  for  seven  years 
before  the  passing  of  the  act,  and  where  a  different  division  is  ordered  coder  the 
act    Regina  v.  Lechmert,  413. 

COUNTY  COURT. 

1.  Junsdidum  of,]  A  question  whether  certain  tolls,  claimed  under  an  act  of  Parlia- 
ment, should  be  paid  in  advance  or  not,  does  not  involve  the  title  to  tolls,  00  as  to 
oust  the  jurisdiction  of  a  judge  of  a  county  court,  under  tiie  stat  9  &  10  Yiet 
c.  95,  s.  58.    Hunt  v.  The  Great  Mrtheni  R  Co.,  491. 

2.  Mandamua  to  Judge  qf.] 

See  Practice,  1. 

COURT  OP  RECORD. 
See  Writ. 

DAMAGES. 
Mea9wre  q/I]    A  prize  had  been  oflbred  for  the  best  plan  and  model  of  a  machine  for 
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kadiiig  etrfllen  firora  barj^  and  pteiis  and  modeli  intended  fbr  the  compeMos 
were  to  be  sent  by  a  oeitaio  day ;  tne  plaintiiF  eent  a  ]^an  and  model  accOTdiiu^ly 
by  a  railway,  bat  throng  negligence  it  did  not  arrive  at  its  destination  until  after 
the  appointed  day: — 
SemUe,  by  Erie,  J^  the  proper  measure  of  damaM  in  such  a  case  is  the  valne  of  the 
kbor  and  materials  expended  in  making  the  plan  and  model,  and  not  the  chance  of 
obtaining  the  prize,  as  the  latter  is  too  remote  a  groond  for  damages.  Wlatsan  t. 
The  MbergaU  fyc^  R  Co^  407. 

1.  Sd  addefor  FVatuL]  Deeds  will  not  be  set  aside  after  thirty-seven  and  thirty-nine 
years  from  their  dates,  on  the  grounds  of  misrepresentation  and  concealment,  unless 
the  averments  in  the  pleadings  and  proof  of  fraudulent  representation  and  conceal- 
ment are  precise  in  their  character.    Irvine  v.  Kurkpatridc^  17. 

2l  Lap$t  of  Time  afUr  Frtntd^  Although  length  of  time  be  no  bar  to  fraud,  yet  it  is 
a  cuncnmstance  to  be  taken  into  consideration  by  the  court  in  forming  its  judgment ; 
and  this  is  consonant  both  to  the  law  of  England  and  Scotland,  iiw 

3.  Jtftwtj/wtJefifcriibn.]  StiMt^  that  where  a  party  communicates  the  efibct  of  one  of 
two  o^nions  given  by  separate  counsel,  withholding  the  one  which  is  opposed  to 
his  own  interest  in  the  subject  matter  of  the  ease,  it  is  both  misrepresentation  and 
concealmoit  JF&. 

4.  ^fijicpimeiitafum.]  A  conjectural  estimate  of  what  may  be  the  value  of  an  estato 
is  not  a  misrepresentation,  lb, 

5.  Cbnceafment]  Ckmcealment,  to  be  fraudulent  and  material,  must  be  a  concealment 
of  something  that  the  party  concealing  was  bound  to  disclose.  i&. 

6.  FrmdlMu\  The  reasons  and  argnments  of  a  peer  on  advising  the  house  to  a  partic- 
ular judgment  to  be  given,  may  be  continued  ftom  one  day  to  another.  A. 

DEPosrrioNa 

See  Costs,  1. 

DEVISE. 
See  Will,  1, 2,  a 

DISCHARGE. 

See  Arrest,  4. 


Wf^f^.h^FUxa^?^ 


DISTRESS. 

1.  JVbfice  ^]  A  notice  of  distress  stated  "  that  by  virtue  of  an  authority  to  me 
ffiven,  dtc,  I  have  seized  the  goods,  chattels,  and  effects  specified  in  the  schedule 
hereunto  annexed,  for  the  sum  of  17(M.  due,"  &c.  The  schedule  specified  certain 
floods,  and  concluded  thus :  **  And  all  other  goods,  chattels,  and  effects  that  may  be 
tound  in  and  about  the  said  premises,  that  may  be  required  in  order  to  satisfy  the 
above  rent,  together  with  the  expenses : "  — 

Bdi^  that  this  notice  did  not  justily  the  seizure  of  any  goods  besides  those  specified 
in  the  schedule.    Kahj  v.  Harding^  574. 

2.  Mandonmtni  of]  A  distrained  for  reitt  due  from  his  tenant  B,  a  livery  stable 
keepOT,  and  todL  a  pony  and  carriage  belonging  to  one  of  B*s  customers.  While 
the  broker  was  in  possession,  the  owner,  who  was  ignorant  of  the  distress,  was 
allowed  to  take  his  pony  and  carriage  out  as  usual,  the  broker  believing  that  he 
would  bring  them  back: — 

Hddj  that  this  was  not  an  abandonment  of  the  distress,  and,  the  owner  having  brought 
them  back,  they  were  still  subject  to  the  distress.  i&. 

3.  Distnu  for  too  largt  a  Sum,]  Declaration  in  case  alleged  as  the  cause  of  action, 
first,  that  defendant  took  certain  goods  as  a  distress  for  certain  arrears  of  rent  then 
claimed  and  pretended  by  defendant  to  be  due  to  him,  whereas  part  only  of  the  rent 
was  due;  and,  secondly,  that  he  wrongfully  sold  the  said  goods,  as  such  distress, 
for  the  said  sieged  arrears  and  costs :  — 

53* 
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I«w,  lihiiwify,  he. 


J5ieM,>i<,  that  the  allegatian  m  to  the  aale  coald  aot  be  yatortood  — 
more  goods  were  told  thin  were  neceseaiy  to  raise  the  amount  of  the  aneaM  aolBaDy 
doe,  and  costs. 

Seoofufiy,  that  the  making  a  distress  for  rent,  some  rent  being  doe,  aoceaqpasied  bf  an 
untnie  claim  or  pretence  that  more  was  doe  than  really  was  dne^  is  not  actioaahli. 
Tamrtd  v.  Leylmdy  482. 

4.  Of  MaMnei  Jlxed  to  BvSdhg.]  The  defendant,  being  the  landlord  of  eertaan 
premises  occupied  by  the  plainti^  seized  as  a  distress  for  rent  certain  cotton  spin- 
ning machines,  which  were  fixed  by  screws,  some  into  the  wooden  floor,  and  some 
into  lead  which  had  been  poured  in  a  melted  state  into  holes  in  the  stone  for  the 
purpose  of  receiving  the  screws.  The  machines  having  been  replevied  by  a  re- 
plevin issued  out  of  the  Honor  Coort  of  Pontefract,  the  defendant  entered  tod 
seized  them  a  second  time:  — 

Hddj  that  the  machines  never  became  part  of  the  fineehold,  and  wete  distrainable. 
IkUawdl  V.  Eadwood,  563. 

See  AnmssioHs. 


Pfmer  to  M  Red  Etk^] 


EXBCUTCHL 

SmWiu.,3. 

ESTOPPEL. 
See  CoimucT,  1. 

ESTATE  TAIL. 
See  Will,  a 

EVIDENCE. 

1.  Least —  PrtnanpiiaH.  qf  tkt  Eioecidion^  C^wikrpartJ]  In  an  actmof  debt  for 
rent  on  a  demise,  the  plaintiff  produced  a  deed  properly  stamped  as  a  counteipart 
lease,  and  proved  the  same  to  have  been  executed  by  the  defendant:  — 

JieU,  that  altoough  there  was  no  evidence  of  any  lease  having  been  execoted  by  the 
plaintiff,  the  presumption  was  that  there  was  each ;  and  ttie  deed  prodnced  was 
therefore  rightly  adinissible  as  a  counterpart    Ehgha  v.  Clari,  598. 

2.  Qmipdenaf  <^  WUmm$,\  A  creditor,  who  is  a  party  to  a  deed  of  aastgnment  by 
his  debtor  to  a  trustee  for  creditors,  is  a  competent  witness  for  tiie  tnMtae  ia  aa  ac- 
tion to  enforce  the  deed.    BlaA  v.  Jmm^  566. 

MU  of  Exdmngt^BUgtd^] 

See  Bills  of  ExcHANex. 

Primkged  Oommtimoafiont — EMmot  of  Afottoe.] 

See  Priv^lkoed  Communicatiohs,  1.    Abmissiohs. 

Commismion  io  emmtne  fftlneas.] 

See  Witness. 

FOREIGN  SECURITIEa 
See  Will,  1. 

FRAUD. 

1.  Howj^itad,]  Deeds  will  not  be  set  aside  after  thirty-seven  and  thir^-mne  yesn 
from  their  dates,  on  the  grounds  of  misrepresentation  and  concealment,  nnlees  the 
averments  in  the  pleadings  and  proof  of  fraodolent  representation  and  conceahneBt 
are  precise  in  their  chan^r.    rrvvnt  v.  Karkpatruk^  i7. 

S.  Lap9t  qf  TSmt]  Although  length  of  time  be  no  bar  to  frand,  yet  it  is  a  circvn- 
stance  to  be  taken  into  consideration  by  the  court  in  forming  iti  jndgment ;  and  Ais 
is  consonant  both  to  the  law  of  England  and  Scotland.  JL 

3.  MStreprtmntation,]  Sembk^  that  wbere  a  partv  coommnicatea  the  effect  of  one  of 
two  opinions  given  by  separate  counsel,  withholding  the  one  whkh  ii  opposed  ts 
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hm  own  interest  in  the  eubject  mBtttr  of  ik»  caoe,  it  is  both  misrepresentation  and 
concealment  lb. 

4.  Ofrirdon,]  A  conjectural  estimate  of  what  may  be  the  value  of  an  estate  is  not  a 
misrepresentation.  A. 

5.  ConeetdmenL]  Concealment,  to  be  fraudulent  and  material,  must  be  a  concealment 
of  something  that  the  party  concealing  was  boond  to  disclose.  lb, 

6.  Bidding  at  ,^udionA  Where  two  parties  enter  into  a  wager  as  to  the  price  of 
opium  at  a  certain  sale,  each  knowing  that  the  other  would  use  means  to  influence 
the  price,  it  is  no  fraud  on  one  party  that  the  other  party  raises  the  price  by  bidding 
at  such  sale.    Doolubdass  v.  Ramkll^  39. 

7.  Employing  agents  to  bid  for  such  a  purpose  is  not  an  unlawful  conspiracy.  lb, 

6.  A  having  a  right  to  purchase  a  certain  quantity  of  opium  at  a  sale,  no  fraud  on  the 
vendors  is  committed  by  bribing  the  agent  of  A  to  exercise  that  right  lb. 

TOAUDS. 
SioMe  of.] 

See  Pleabiho,  1. 

OAMM.ING. 

See  Waoeks. 

GAMING. 

OnrnderaUon  of  BUU  of  Enhangt.] 

See  Buxs  of  Exchange,  1,  2. 

HABEAS  CORPUS. 
In  Idand  of  .^tm^.]    A  writ  of  habeas  corpus^  issued  by  the  lord  chancellor,  and 
sealed  by  tiie  chief  clerk  of  the  records  and  writs  with  the  official  seal,  will  run 
into  the  Island  of  Jersey ;  and  the  Royal  Court  there  is  bound  to  register  such  writ, 
and  to  aid  and  assist  in  its  ^cecution.    BtlsoUy  in  re,  49. 

fflGHWAY. 

1.  Tvmpikt  Ady  Corutruotion  of]  A  turnpike  act,  passed  in  1840^  and  which 
was  to  be  in  force  for  thirty-one  years,  provided  that  it  should  not  be  lawfid  to 
continue  or  erect  any  toinpike  gate  across  the  roads  in  the  town  qf  T.,  or  in  any 
other  town  through  or  into  which  the  said  roads  might  pass  or  be  made :  — 

Hddf  that  the  prohibition  extended  to  the  erection  of  a  gate  within  the  limits  of  the 
town  of  T.  as  it  existed  at  any  time  during  the  operation  of  the  act,  and  not  merely 
at  the  time  when  the  act  passed.    Regina  v.  Coiticy  474. 

2.  **  Towfu^  On  the  trial  of  an  indictment  against  the  turnpike  trustees  for  erecting 
a  gate  within  the  town  of  T.,  the  judge  directed  the  jury  that  the  word  ^  town^ 
was  to  be  taken  in  its  popular  sense  of  a  collection  of*^  houses,  and  that  thev  were 
to  consider  whether  the  spot  where  the  gate  stood  was  so  surrounded  by  housee 
that  the  inhabitants  might  fairly  be  said  to  dwell  together,  the  fact  of  the  houses 
being  separated  by  gardens  not  preventing  them  from  lying  together :  — 

Hdd  not  to  be  a  misdirection.  i&. 

HUSBAND  AND  WIPE. 

When  HutbandUaikfor  CosU.] 

See  Costs,  1. 

ILLEGALITT. 

Effect  of  Ukgal  ConsideratiML] 

See  Bills  or  Exchaii«b,  2. 


F^nr  ^fim-rqtmr  (f  Bridgt,] 


INDICTMENT. 
See  CounTi,  !• 
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INDORlffiMENT. 
See  Bills  or  ExcHAneK,  3,  8. 

INSOLVENCY. 
See  P&ACTicB,  10. 

INSURANCE. 

1.  SeaworihmesB^  Warraniy.]  Assaropeit  on  a  time  policy  of  insorance,  commencing 
on  the  25th  September,  1843.  Plea,  that  the  ship  was  not,  at  the  commencement 
of  the  risk  in  tiie  policy  mentioned,  nor  at  the  time  of  the  makinj^  of  the  policy,  nor 
on  the  25th  September,  1843,  seaworthy,  or  in  a  fit  and  proper  condition  safely  to 
ffo  to  sea ;  but,  on  the  contrary  thereof,  was  wholly  nnseawoithy : — 

Hadj  after  verdict, — 

FSrtij  that  the  word  **  seaworthy  "  did  not  necessarn  jr  mean  that  the  ship  was  in  a  state 
completely  fit  for  sea  naviffation,  but  included  in  it  a  fitness  for  present  nayigatioa 
either  on  a  sea  or  river,  if  about  to  sail  or  sailing  on  either,  and  a  condition  of  re- 
pair and  equipment  fit  for  such  a  port,  if  she  was  then  in  port. 

Secondly,  that  the  plea  was  bad,  because  in  a  time  policy  there  is,  no  implied  warranty 
or  condition  that  the  ship  was  seaworthy  at  the  commencement  of  the  risk  or  tenn, 
wherever  the  happened  tohe^orin  whatever  dreumdaneei  ahe  was  ptaeed  at  Ae  ft'nic 
Small  V.  Oibetm,  299. 

2.  Extent  ^  ffarrantyjy  But,  it  seems,  that  in  a  time  policy  there  may  be  an  implied 
warranty  that  the  ship  is,  or  shall  be,  seaworthy  for  thAt  voyage,  i^  she  be  then 
about  to  sail  on  a  voyage ;  or  that  she  was  in  a  proper  condition  for  her  port,  if  in 
port,  or  if  she  be  at  sea,  that  she  was  seaworthy  when  that  voyage  commenced.  A. 

3.  Seawortkmess.]  To  an  action  on  a  time  policy  of  insoniDce,  commencing  on  the 
25th  September,  1843,  the  defendant  pleaded,  that  the  ship  was  not,  at  Uie  com- 
mencement of  the  risk,  nor  at  the  makmg  of  the  policv,  nor  on  the  25th  September, 
1843,  seaworthy,  or  in  a  fit  and  proper  condition  safely  to  go  to  sea ;  whereupon, 
and  upon  issne  found  for  the  defendant,  the  plaintiff  moved  for  judgment  non  eh- 
etante  veredicto :  but  heldf  that  the  dea  is  a  somcient  answer  to  the  action.  Smtdt  v. 
GAion,  290. 

4.  Warranty.]  There  is  an  implied  warranty  of  seaworthiness  in  time  policks,  if 
nothing  appear  in  them  to  the  contrary,  as  well  as  in  policies  of  a  voyage.  [But 
see  supra,  1]  Jb. 

5.  7\ine  Policies,]  The  warranty  applies,  in  time  policies  as  well  as  in  policies  for  a 
voyage,  at  the  period  when  the  risk  commences,  and  not  of  necessity  at  the  period 
when  the  ship  goes  to  sea.    [But  see  supra,  1.]  A. 

6.  Warranty  —  Exo^plwn.]  A  marine  policy  was  made  snbiect  to  certain  inks, 
one  of  which  was  that  ships  were  not  to  sail  fix>ai  any  of  the  ports  following 
between  the  times  set  opposite  thereto,  that  is  to  say,  from  anv  port  cm  the  east 
coast  of  Great  Britain  between  the  5th  of  October  and  the  5th  of  April,  to  any  port 
in  the  Belts  between  the  20th  of  December  and  the  15th  of  Febmary.  The  plain- 
tiff's vessel  sailed,  on  Ihe  8th  of  Febniaiy,  for  F.,  a  port  in  the  Belts,  and  was 
lost:  — 

BeU,  in  an  action  by  the  asstured  against  the  insurer,  that  the  rule  amounted  to  a  war- 
ranty, and  not  to  an  exception,  and  that  the  plaintiff  was  not  entitled  to  recover  in 
respect  of  the  loss : — 

JIbU,  also,  that  the  word  ^to,"  as  used  in  this  role,  meant  **  towards."  CcXledge  v. 
£faify,550. 

INTERRUPTION. 
Of  Buidence.] 

See  SxTTLuairr,  2. 

JERSEY,  ROYAL  COURT  OF. 
See  Haseas  Coepus,  1. 
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JUDGBfBNT. 

1.  ^on  obskuUe  vendklo.] 

See  Bills  of  Exchanoe,  1.    Pleaduio,  5. 

2.  Sigfdng  JudgmmL] 

See  Practice,  10. 

JURISDICTION. 

CouH  Baron  of  (he  Honor  of  PonUfrad  —  County  Couria  Ad^  9  ^  10  Fid,  c.  95.] 
The  Court  Baron  of  the  Honor  of  Pontefract  was  an  immemorial  court,  and  the 
lord  had  power  to  grant  replevins  and  hold  pleas  in  replevin,  and  also  to  hold  pleas 
in  all  personal  actions  arismg  within  the  jurisdiction  up  to  40^.  By  the  17  Geo.  3, 
c  16,  the  jurisdiction  was  extended  to  5t^  but  there  was  a  proviso  that  all  plaints 
in  replevin  should  be  had  and  be  proceeded  in  and  be  removable  in  the  same  man- 
ner as  if  the  act  had  not  passed.  By  the  2  &  3  Vict  c  85,  s.  1,  afler  reciting  the 
17  Gea  3,  c.  15,  it  was  enacted  that  "  the  present  jurisdiction  and  practice  of  the 
Court  Baron  of  the  Honor  of  Pontefract  shall  (with  certain  exceptions)  cease  and 
determine,  and  thenceforth  the  said  court  shall  be  constituted  and  be  a  court  of 
record,  under  the  name  of  the  Court  of  the  Honor  of  Pontefract"  The  4th  sec- 
tion extended  the  jurisdiction  of  the  court  to  15/.  The  56th  section  enacted,  that, 
six  months  after  the  passing  of  any  general  act  for  the  recovery  of  small  debts,  the 
operation  of  which  should  mterfbre  with  the  powers  ^iven  to  the  said  court  by  this 
act,  '*  every  clause,  matter  or  thing  in  the  act  contained  which  shall  extend  or  be 
construed  to  extend  to  give  to  the  court  hereby  anpointed  any  local  or  separate 
jurisdiction,  shall  cease  and  determine."  The  act  did  not  specifically  mention  re- 
plevins. ^  the  9  &'  10  Vict  c.  95,  s.  5,  (the  County  Courts  Act,)  power  was  ffiven 
to  the  queen  in  council  to  order  that  any  court  holden  for  the  recovery  of  debt^ 
under  the  provisions  of  certain  acts  specSSed  in  schedules  A  and  B,  should  be  held 
as  a  county  court,  with  power  to  alter  or  vary  the  districts,  and  it  provided,  **  that 
from  and  after  the  time  mentioned  in  any  such  orders,  the  act  or  acts  under  which 
aach  court  is  now  constituted,  so  far  as  the  same  relate  to  the  establishment  or 
jurisdiction  or  practice  of  a  court  for  the  recovery  of  small  debts,  or  demands,  shall 
be  repealed,  but  not  so  as  to  revive  any  act  thereby  repealed ;"  and  the  6th  section 
enacted  that  as  soon  as  a  court  should  be  established  under  the  aforesaid  powers, 
^  every  act  of  Parliament,  heretofore  passed,  so  far  as  the  same  respectively  relate 
to  or  affect  the  jurisdiction  and  practice  of  the  court  so  established  or  ordered  to  be 
holden  as  a  county  court,  shall  be  rebealed."  Bv  the  119th  and  120th  sections,  ac- 
tions of  replevin  are  directed  to  be  broug^ht  without  writ  in  the  courts  held  under 
the  act,  and  th^  plaints  are  to  be  entered  in  the  court  holden  for  the  district  The 
2  &  3  Vict  c.  85,  was  specified  in  schedule  A,  and  an  order  was  duly  made  estab- 
lishing a  county  court  for  the  district  included  within  the  jurisdiction  of  the  Court 
of  the  Honor  of  Pontefract  as  modified  by  that  act :  — 

Hdd,  first,  in  the  absence  of  evidence  that  any  replevins  had  ever  been  issued  from 
the  Court  Baron  of  the  Honor  of  Pontefract,  except  in  cases  in  which  there  was 
jurisdiction  to  tiy  the  plaints,  that  after  the  constitution  of  the  new  coun^  court  no 
replevin  could  be  issued  from  the  Court  Baron.     HtUatM  v.  Eastwood,  563. 

SanJble,  there  mav  be  a  franchise  of  granting  replevins  independently  of  the  firandtise 
of  trying  the  plaintB. 

See  CouifTT  Couet. 


2FVm>  many  in  the  Box.] 
Bigkt  to  Proceeds  <tf.] 
ExeeuHon  tf  Couniariisrt] 


JURORa 

See  Practice,  11. 

LABOR. 

See  BAinaiUFTCT.  1. 

LEASE. 

See  EvnwNCSy  8. 
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UCENSB. 

Recoeation  o/*  •^ufftoriiy,]  Where  the  owner  of  premises,  who  has  employed  an  anc- 
tioneer  to  sell  his  goods  thereon,  revokes  his  consent  to  the  auctioneer  remaimnr 
on  the  premises,  the  latter  has  no  right  to  continue  there,  though  he  has  incnzTCd 
expenses  in  allotting  the  goods,  and  though  he  remains  only  to  complete  the  salt 
by  delivering  the  gSoda  to  the  purchasers.    7\ipUn  v.  ftormec,  590. 


When  a  Bar  to  ErautL] 


Mlien  diMramabU] 

To  compd  Paywrnd  tfSaliary.] 
To  Judge  of  County  Cowrt] 
Bdtimto.] 


nhtn$didum  of.] 


LIMITATIONS. 
See  Dekos,  3.    Practice^  2. 

MACHINES. 
See  DisTKsss,  4. 

MANDAMUa 

See  AssuifPSiT. 

See  TfULcnc^i, 

See  Railway  Cokpabt,  2. 

MAGISTRATEa 
See  TucspABs. 


MISREPRESENTATIONa 
See  F&AUD,  1,  3,  4»  5. 

MONEY  HAD  AND   RECEIVED. 

Btoovay  qf  exmlntmU  I^] 

See  ARBinATioHy  7. 

NEW  TRIAL. 
Afitdtredum  on  eoUaieral  Potnti  Where  a  jud^  in  summing  up  to  the  Jury,  uhb- 
takes  the  law  upon  a  collateral  point,  upon  which  a  bill  of  exceptions  would  not  be, 
a  new  trial  will  not  be  granted  as  of  right,  but  the  court  will  exercise  its  discretioii 
according  to  its  opinion  of  the  result  being  in  accordance  with  the  justice  of  the 
case.    Blade  v.  Jonu^  559. 


aKwra^Jbr  CotU.] 


JfUhholdingiUhtnEraud.] 


NON-RESIDENT. 
See  Pkactics,  9. 

OPIUM. 
See  Fraud,  6»  7,  8. 

OPINION. 
^See  Fraud,  3. 

ORDER  OF  JUSTICEa 


VMi^  of.]  The  34  Geo.  8,  c  97,  an  act  for  buildinr  m  new  shire  hall  for  the  conotj 
of  mnord,  enacted,  sect  31,  that  when  the  said  shire  YmXk  dioiild  be  completed  t 
riiould  be  forever  insured,  supported,  and  maintained  at  the  esqpense  of  the  couBtf 
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of  Stafford  tod  the  town  of  Stafibrd  in  the  proportions  following:  that  one  tenth 
part  of  the  charges  should  be  paid  bj  the  mayor,  aldermen,  &c^  of  Stafford,  and 
the  remainder  by  the  inhabitant!  of  the  county ;  that  it  shonld  be  lawful  for  the 
county  justices  to  order  the  shire  hall  to  be  insured,  supported,  maintained,  and  re- 
pairea  as  they  should-  think  fit,  and  that  they  should  and  mis ht  order  the  expenses 
of  the  insurance  and  repairs  to  be  paid  in  the  proportions  before  mentioned. 

After  the  completion  of  the  hall,  the  sum  of  1000/.  was,  in  pursuance  of  the  act  and 
of  an  order  of  county  justices,  expended  in  insuring  and  supporting  the  hall,  and  a 
tenth  part  thereof  oraered  to  be  paid  by  the  mayor,  &.C.,  of  Stafford,  and  the  remain- 
der by  the  inhabitants  of  the  county.  Subsequently,  a  further  sum  of  28/.  29.  was 
ordered  by  the  county  justices  to  be  laid  out  in  repairing  the  hall,  and  a  tenth  part 
of  that  sum  was  ordered  to  be  paid  by  the  mayor,  ac,  and  the  remainder  by  the  in- 
habitanti  of  the  county :  — 

Hddy  first,  that  the  mayor,  &c.,  were  bound  to  pay  their  proportion  of  the  1000/.  actu- 
ally expended,  althou^^  they  had  not  been  summoned  to  oppose  the  order  of  jus- 
tices, nor  had  any  notice  Uiat  it  was  about  to  be  made ;  and,  secondly,  that  they 
were  bound  to  pay  their  proportion  of  the  sum  of  28/.  2ff.,  although  that  sum  had' 
not  been  expended  before  the  action.    Hinddaf  y.  SU^fford,  598. 

OUTLAWRY. 
See  Arrest,  3. 

PARISH  OFFICERS. 
See  SxTTLKmifT,  3. 

PARTIEa 
See  Principal  aivd  Aoxht,  1,  2. 

PAUPER. 
RemovahQibf.] 

See  Settlement,  4 

PAYMENT. 
PUading^.] 

See  Pleading,  5. 

PAYMENT  OF   MONEY   INTO  COURT. 
Ijffed  off  in  Tori]    Payment  into  court  in  tort  has  the  same  effect  as  payment  into 
court  in  actions  of  indebUaha  oMiumpsU^  namely,  that  of  admitting  a  cause  of 
action,  with  damages,  amoonting  to  the  sum  paid  into  court    Story  y.  FmniB,  548. 

PENALTY. 
See  BuROESs. 

PLEADING. 

1.  Qtneral  Issue  —  Statute  qf  Ihmds,]  A  plea  that  the  promise  sued  upon  was  a 
promise  to  answer  for  the  debt  of  another  person,  and  that  there  was  no  a^ement 
or  memorandum  or  note  thereof  in  writing  and  signed  by  the  defendant,  is  bad  as 
amounting  to  the  general  issue.    Reed  y.  Ixunfr,  570. 

2.  Conversion  in  Fad  and  wrongful  Conversion.]  The  plea  of  not  guilty  in  troyer 
putB  in  issue  not  merely  the  conversion  in  fact,  but  the  wrongfiil  conversion.  The 
case  of  Standiffe  v.  HardwUk,  2  Cr.  M.  &  R.  1 ;  s.  c.  4  Law  J.  Rep.  (n.  s.)  Exch. 
161,  is  in  that  respect  overruled.    Young  y.  Cooper^  540. 

3.  Justification  —  JVb/  Cfuttty.]  To  trover  for  furniture  by  the  assignees  of  a  bank- 
rupt, the  defendant  justihed  the  seizure  under  a  judgment  and  execution  against 
the  goods  of  the  bankrupt  before  his  bankruptcy :  — 

Hdd,  on  demurrer,  that  the  plea  was  bad,  as  amounting  to  not  guilty.  B. 
4  Plea  Puis  Darrein  Contimumoe.'\    In  an  action  on  a  recognisance  of  bail,  the  de- 
fendant pleaded  two  i^eas  of  ntU  Ite/  record  tad  a  plea  of  payment    The  plaintiff 
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having  obtained  judgment  on  the  pleaa  of  nul  Ud  record,  the  iseoe  oo  Ae  plea  of 
payment  came  on  for  trial,  when  the  defendant  atteied  a  plea  pmt  darrdn  contis* 
nance: — 
Hdd^  that  such  a  plea  waa  receivable,  notwithstaodinff  the  jodgment  aguast  the  de- 
fendant on  the  other  iaraea.    Wagner  v.  hnbnt^  5B£ 

5.  Partictdan  of  Dtmand]  The  declaration  in  an  action  of  debt  claimed  442.  St. 
The  particulars,  after  giving  credit,  stated  the  balance  due  from  the  defendant  to  be 
VU,  is.  The  defendant  pleaded  payment  of  15L  in  satis&ction,  and  obtained  a 
verdict:  — 

Held^  that  the  plaintiff  was  not  entitled  to  judgment  turn  obdanU  vertduio 

Although  the  court  will  not  judicially  notice  the  particulars  of  demand,  as  thej  are 

not  a  part  of  the  record,  yet,  after  verdict,  it  will  take  notice  that  there  may  be  aoeh 

particulars  as  will  make  a  plea  valid.    7\umer  v.  CoUms^  363. 

6.  .^gMffiffiefi^  qf  BreaehA  A  local  act,  26  Geo.  2,  c  61,  required  the  treasorer  of 
the  S.  M.  turnpike  roads  to  give  security,  and  enacted  that  he  should,  from  time  to 
time,  when  and  as  often  as  be  should  be  required^  by  the  trustees^  or  any  seven  or 
nine  of  them,  produce  to  them,  or  seven  or  nine  of  them,  accounts  in  writing  of  aU 
the  moneys  by  him  received,  Slc^  and  all  which,  upon  a  proper  balance,  shoold  be 
found  due  from  him,  he  shoold  pay  over  to  the  trusteee,  or  anjr  seven  or  nine  of 
them,  or  to  such  person  or  persons  as  they,  or  any  seven  or  mne  of  them,  shoold 
direct  or  appoint  The  General  Turnpike  Act,  3  Geo.  4,  c  136,  s.  77,  contained 
similar  provisions  as  to  accounting,  except  that  it  provided  that  the  accoonting 
should  be  to  the  trustees,  or  to  such  person  or  penons  as  they  should  for  the  pur- 
pose appoint  The  act  4  Geo.  4,  c  95,  s.  46,  repealed  sect  78  of  stat  3  Geo.  4, 
c.  126,  and  reenacted  nearly  similar  provisions. 

An  action  was  broughtagainst  the  surety,  upon  a  bond  executed  by  him,  dated  the 
3Ist  of  December,  182^  the  conditioQ  of  which  bond  was,  that  if  J.  C,  the  treasurer, 
under  stat  26  Gea  2,  c.  61,  of  the  S.  M.  turnpike  roads,  should  duly  and  faithfolly 
account  and  pay,  according  to  the  direction  and  true  intent  and  meaning  of  the 
said  act  and  of  the  Genofu  Turnpike  Act,  3  Gea  4,  c.  126,  then  the  bora  to  be 
void.  Defendant  pleaded  the  repeal  of  sect  77  of  stat  3  Geo.  4,  c.  126,  by  stat  4 
Gea  4,  c.  95,  s.  46,  and  alleged  performance  by  the  treasurer  op  to  the  time  of 
repeal.  Plaintiff  replied  b^  assigning  breaches,  first,  that  certain  persons,  trustees, 
(naming  ten  of  them,)  required  the  treasurer  to  account  to  certain  persoos,  (naming 
them,)  these  being  persons  duly  appointed  by  the  said  trustees  for  tnat  purpose,  and 
yet,  although  a  reasonable  time  elapsed,  the  treasurer  did  not  account,  but  reftised 
and  neglected  to  do  so ;  and,  secondlv,  that  the  treasorer  received  money  as  treas- 
urer, yet  did  not  truly  account  for  and  pay  over  such  money,  according  to  the  direc- 
tions, true  intent  and  meaninr  of  the  local  act  and  stat  3  Gea  I,  c  126,  and 
according  to  the  tenor  and  efiSct  and  true  intent  and  meaning  of  the  bond.  Re- 
joinder, as  to  the  first  breach,  alleged  performance  by  the  treasorer  np  to  the  repeal 
of  stat  3  Geo.  4,  c.  126,  and  as  to  the  residue  of  the  moneys  received,  that  they 
were  received  after  such  repeal ;  and  as  to  the  other  breach,  aUeged  that  no  part 
of  the  moneys  came  to  the  treasuret's  hands  before  the  repeal  ot  stat.  3  Geou  4, 
c.  126:  — 

Hddj  on  demurrer, — 

First,  that  the  replication  was  bad ;  for  that  the  firat  breach  was  badly  assigned,  inas- 
much as  it  stated  that  the  treasurer  was  required,  acceding  to  stat  3  Gea  4,  c.  126, 
B.  77,  to  account  to  persons  appointed  by  the  trustees  fi>r  that  purpose,  whereas, 
afler  the  repeal  of  sect  77  of  stat  3  Geo.  4,  c.  126,  the  treasorer  could  not  be 
legally  so  required ;  and  the  second  breach  was  badly  assigned,  because,  although 
it  required  no  aid  from  stat  3  Gea  4,  c.  126,  and  therefore  the  reference  to  trat 
statute  was  surplusage,  yet  it  contained  no  allegation  of  a  requisition  by  the  trus- 
tees to  pay  or  account,  which  was  a  condition  precedent  to  any  forfeiture  for  non- 
compliance, within  the  ether  statute,  on  which  the  breach  must  rest — namely,  the 
local  statute,  26  Geo.  2,  c.  61. 

Seamdbf,  that  the  plea  was  bad,  since,  by  not  answering  the  alleged  non-performance 
of  the  condition  of  the  bond  subsequent  to  the  repeal  of  stat  3  GfMX  4,  c  126^ 
it  failed  to  answ^  the  whole  declaration. 

Tkbrdbh  that  the  declaration  was  sufficient,  and  the  action  malntaiaable,  and  that  the 
bond  might  be  put  in  force,  notwithstanding  the  r^eal  of  sect  77  of  stat  3  Gea  4, 
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c.  126,  siDce,  althouffb  so  mnch  of  the  performance  of  the  condition  as  depended 
upon  compliance  wiUi  sect  77  of  stat  3  Geo.  4,  c.  126,  was  become  impossible,  yet 
there  might  be  a  performance  of  so  much  of  the  condition  as  depended  upon  the 
local  act,  26  Geo.  2,  c.  61.    Davis  v.  Cory,  368. 

7.  Sdrt  Facias — PUading,]  SeL  feu  against  a  member  of  a  company  completely 
regutered  under  the  Joint^ock  Companies  Act,  7  &  8  Vict  c.  110,  to  obtain  satisfac- 
tion of-a  judgment  and  execution  against  the  company,  the  plaintiff  having  failed  to 
obtain  satisfaction  of  the  said  judgment,  by  execution  against  the  property  and  effects 
of  the  company.  Plea  —  Firsts  3iat  due  diligence  had  not  been  used  to  obtain  sat- 
isfaction by  execution  against  the  effects  of  the  company,  concluding  with  a  veri- 
fication. 

Secondly,  that  no  rule  or  order  of  the  court  or  a  judge  bad,  been  obtained  fc»r  leave  to 
issue  the  scL  fa.  Replication  to  the  first  plea,  that  due  diligence  was  used  to  ob- 
tain satisfaction  by  execution  against  the  property  of  the  company,  concluding  to 
the  country :  — 

HeU  upon  demurrer,  that  the  C8th  section  of  the  7  &  8  Vict  c.  110,  was  cumulative 
only,  and  did  not  preclude  the  plaintifi*  from  proceeding  by  scL  Jfou,  to  obtain  satis- 
faction of  his  judgment  from  tne  defendant,  under  the  66th  section :  — 

Hddy  also,  as  to  the  pleadings,  first,  that  the  second  plea  was  bad  ;  secondly,  that  the 
replication  was  sufficient,  and  properly  concluded  to  the  country.    Marson  v.  Zrumi, 

8.  Bilis  of  Exchange-^ locality.] 

See  Bills  of  Exchange,  5.    Distress,  3.    Practice. 

9.  Ihw  Draud  shoxdd  he  pleaded.'] 

See  Fraud,  1. 

10.  Mmission  &y.] 

See  ADUISSI02C9. 


POUCY. 
Warranty  upon.] 

See  Insurance,  1,  2,  5,  6. 


Commissioners,'] 


POOR-LAW. 
See  Trespass. 


POOR  RATES. 

1.  lAahUityto  —  Raidhle  Fo/ue.]  The  Southampton  Dock  Company's  premises  con- 
sisted in  part  of  the  custom-nonse,  rented  and  occupied  by  her  majesty's  commis- 
sioners or  customs,  and  a  manufactory  and  several  workshops,  rented  and  occupied 
by  the  West  India  Mail  Packet  Company,  and  J.  W.  The  company  under  the 
i88th  section  of  the  Dock  Act,  which  empowered  them  to  build  or  provide  out  of 
their  income  steamtags  for  towing  vessels  into  or  out  of  the  docks,  from  or  to 
Southampton,  or  to  any  part  of  the  British  Channel,  had  actually  in  use  a  steamtug, 
which  onered  considerable  advantage  to  those  who  used  the  docks,  and  was  con- 
ducive to  the  general  profits  of  the  dock  business.  It  was  not,  however,  indispen- 
sable, as  other  steamboats  might  have  been  hired  at  Southampton  for  the  same  pur- 
pose, but  at  less  advantage  and  convenience  both  to  the  company  and  those  using 
the  docks.  Attached  to  the  freehold,  and  essential  to  the  business  of  the  company, 
was  certain  fixed  plant,  consisting  of  cranes,  steam  engines,  shears,  derricks,  dol- 
phins, and  other  like  ponderous  machinery ;  which,  however,  were  capable  of  being 
detached,  as  easily  and  with  as  little  injury  to  the  freehold  as  tenants'  fixtures  put 
up  fift  the  purposes  of  trade  and  business,  and  usually  valued  as  between  incoming 
and  outgoing  tenants:  — 

Held,  upon  a  cose  stated  as  to  the  extent  of  the  company's  liability  to  be  rated  to  the 
relier  of  the  poor,  — 

Firsi,  that  the  25th  sect  of  the  13  Gea  3,  c.  50,  "  for  the  better  regulating  the  poor, 

&c.,  of  Southampton,"  and  which  provided  that  every,  person,  whether  the  landlord 

or  tenant,  who  should  let  out  his  house  in  separate  apartments,  or  ready  fiirnished 

to  lodgers,  should  for  the  purposes  of  the  act  be  deemed  the  occupier  and  liable  to 
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be  rated,  did  not  apply  to  the  part  of  the  conipany^s  premises  of  which  they  were 
not  the  occupiers. 

SecotuUtf^  that  toe  steamtug  must  be  taken  as  anciHary  to  the  docks,  and  a  part  of  the 
floatm^  capital,  and  that  the  expenses  of  it  was  a  proper  deduction  to  be  made,  in 
estimating  the  amount  of  the  coropan/s  assessment  to  the  rate. 

Hdrdlyt  that  as  an  allowance  to  directors  for  mana|[ement,  another  proper  deduction 
to  be  made  was  a  reasonable  amount  of  remuneration  for  personal  trouble  and  ex- 
pense, and  for  the  exercise  of  the  skill  and  judgment  of  a  supposed  leasee  of  the 
company  in  managing  the  affairs  of  the  doco,  independently  of  the  profit  on  c^- 
tal  employed  by  him. 

Fhwihljf,  that  the  cranes,  steam  engines,  and  other  ponderous  machinery  were  prop- 
eilT  included  in  estimating  the  ratable  value  of  the  company's  premises. 

Flftfivj  that  no  deduction  could  be  made  for  income  tax,  in  respect  of  the  estimated 
pront  of  a  supposed  tenant  of  the  docks,  that  not  being  a  tax  upon  the  subject 
matter  rated,  but  upon  the  net  income  of  the  tenant  afler  paying  the  rent  of  the 
premises.    Begina  v.  Southampton  Dock  Co^  454. 

%  ExmnpHon  from  t^MettmenU] 

See  AssEsamcNT,  152. 

POWER. 

1.  Of  .^ipowtmefiL] 

See  Teust. 

2.  Of  Sale.] 

See  Will,  2. 

PRACTICE. 

1.  .^mendmeni  qf  Dodaratimt  tfiar  Tnal— Statute  qf  LmUaUoHB.]  The  plainti^  a 
customer  of  a  banking  firm,  having  brought  an  action  against  the  firm,  was  non- 
suited, on  the  ground  of  two  of  the  defendanti  not  being  members  of  the  firm  at 
the  time  of  the  accruing  of  the  cause  of  action.  Negotiations  on  the  subject  of 
the  action  had  been  goin^  on  for  several  years,  during  which  the  defendants  had 
not  questioned  their  liability  to  be  sued,  and  in  a  bill  in  equity  filed  by  them 
against  the  plaintiff  after  pleading,  and  before  trial,  had  stated  tliat  the  liabilities 
of  the  previous  firm  had  been  tnmsferred  to  themselves,  and  further  stated  who 
the  members  of  the  firm  were  when  the  cause  of  action  accrued.  The  court,  to 
prevent  the  operation  of  the  statute  of  limitations,  set  aside  the  nonsuit,  and  gave 
the  i^aintiff  leave  to  amend  the  declaration  by  striking  out  the  two  defen&nti 
who  had  been  erroneously  included  in  the  actioa     Crmqford  v.  Codb,  59L 

2.  Notice  of  Claim,]  By  the  99th  rule  of  practice  for  the  county  couits,  the  claimant 
of  ifoods  taken  under  county  court  process  is  to  deliver  a  particular  of  the  goods 
claimed  by  him,  and  the  grounds  of  his  claim.  Such  grounds  need  not  appear  on 
the  face  of  them  to  be  valid ;  and  therefore  a  claim  to  certain  goods,  stating  that 
they  had  been  assignedsto  the  claimant  by  deed,  was  held  to  be  sufiicient,  although 
it  did  not  appear  uiat  the  deed  was  good  as  against  creditors.  Regma  v.  RA- 
ard$,  410. 

3.  Judge  refuting  to  adjudicate,]  If  a  judge  of  a  county  court  refuse  to  adjudicate 
upon  a  claim,  under  sect  118  ofstat  9  &>  10  Vict  c  95,  in  consequence  of  a  mistake 
as  to  the  sufficiency  of  a  notice  or  other  preliminary  matter,  a  mandamuM  will  be 
granted  to  compel  him  to  hear  and  determine  the  claim.  76. 

4.  Penmptonf  VndertakmgA  A  peremptory  undertaking  wiU  not  be  discharged  or 
enlarged  on  the  ground  tnat  it  naa  been  discovered,  since  it  was  given,  that  we  de- 
fendant is  insolvent    Emden  v.  Dewy^  409. 

5.  Setting  aside  Proceedingt,]  A  notice  of  trial  vras,  on  the  10th  of  August,  1S49, 
given  to  the  defendant's  attorney  for  the  first  sittings  in  Michaehnas  term.  On  the 
9th  of  October,  the  defendant's  attorney  died.  In  pursuance  of  such  notice  the 
cause  was  duly  entered,  and  tried  on  the  3d  of  November,  when  a  verdict  was 
found  for  the  plaintifll  On  the  8th  of  November,  notice  of  taxation  of  costs  was 
given  on  behalf  of  the  plaintiff,  by  leaving  Uie  same  at  the  deceased  mtloniey's 
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office,  the  pbuDtiff  being  unaware  of  his  death.  On  the  9th  of  November,  the 
plaintiff  signed  judgment  for  the  debt  and  cost ;  and  in  March,  1850,  the  defendant 
then  being  in  custcSy,  a  detainer  was  lodged  against  him.  A  rule  having  been 
obtained  to  set  aside  all  the  proceedings  subsequent  to  the  9th  of  October,  the  de- 
fendant swearing  that  he  haa  no  notice  of  any  proceedings  subsequent  to  the  plea 
until  the  detainer  was  lodged,  but  omitting  to  state  the  time  he  first  received  inti- 
mation of  the  attorney's  deaths  the  court  discharged  the  rule.    Mdy  v.  Brmeftj  489. 

6.  Cordradidory  ,^ffidavUs.]  The  court  refused  to  set  aside  a  didringaa^  on  affi- 
dayits  contradicting  the  original  affidavit,  which  was  sufficient,  if  true,  on  which 
the  didringaa  was  OTtained.    ffhUaker  v.  Crodbary  507. 

7.  ^^ppeaL]  Upon  an  appeal  from  a  county  court,  under  the  13  &  14  Vict  c  61, 
s.  14,  the  parties  are  bound  by  the  case  as  it  is  stated  for  the  opinion  of  the  court, 
and  cannot  travel  out  of  it 

On  such  appeal,  only  such  objections  can  be  raised  as  were  taken  at  the  trial  in  the 
county  court     fratson  v.  The  AmbergaUj  $fc,  IL  Co^  497. 

8.  Costs  — Mn-resident]  A  sailor  bom  abroad,  having  a  lodging  in  this  country, 
will  not  be  required  to  give  security  for  costs  upon  an  affidavit  stating,  that  after 
his  wages  were  exhausted  he  would  be  obliged  to  go  to  sea  again,  but  not  showing 
a  domicil  abroad.    Drummond  v.  JHUingkursl,  477. 

9.  TVmz^ton  of  Costs.]  A  writ  of  summons  having  issued  against  the  defendant,  a 
summons  in  bankruptcy  was  afterwards  taken  out  against  nim,  returnable  on  like 
17th,  on  which  day  an  order  was  made  by  the  commissioner,  pursuant  to  the  12  ^ 
13  Vict  c.  85,  that  the  costs  of  the  summons  should  abide  the  event  of  the  action. 
On  the  15th  of  October,  a  summons  was  taken  out  before  a  judge,  returnable  on 
tiie  17th,  for  staying  proceedings  on  payment  of  the  debt  and  costs,  and  an  ovder 
for  that  purpose  was  made  on  Uie  18th.  One  bill  having  been  taxed  in  bankruptcy, 
iuid  the  other  in  this  court,  the  master  added  them  together,  and  judgment  was 
signed  for  the  amoont :  — 

Hdi,  that  the  judgment  was  regular.    ffM  v.  HewUt^  539.     . 

10.  7\)o  many  Jurors,]  At  the  trial  of  a  cause  by  a  special  juiy,  it  having  been  dis- 
covered during  the  examination  of  the  first  witness  that  there  were  thirteen  jurors 
in  the  box,  the  judge  ofiered  to  dismiss  one,  but  the  defendant's  counsel  refusing  to 
consent,  and  it  being  impossible  to  ascertain  which  of  the  iurors  was  sworn  last,  he 
discharged  the  jury,  dnected  the  special  jurymen  to  be  oafied  over  again,  and  tried 
the  cause  by  the  first  twelve  that  answered : — 

Hdd  regukir.    Mtdrhead  v.  Evans,  587. 

Qwere,  whether  if  it  could  have  been  ascertained  which  of  the  thirteen  men  in  the 

box  was  the  superfluous  juror,  the  proper  course  would  not  have  been  to  turn  him 

out  of  the  box  and  let  the  trial  pioceeu.  lb. 

11.  AWo  Trudfor  Msdirtdion.] 

See  New  Trial.    Deeds,  6.    IifrAHcr.    Costs,  1.    Patment  uito  Court, 

PRESUMPTION. 
Of  (kt  EneMrn  qf  InstrummL] 

See  Eyidbnce,  1. 

PRINCIPAL  AND  AGENT. 

1.  When  JIgtfd  nuof  sue  as  PrineipaL]  A  person  contracting  as  agent  for  an  unknown 
and  unnamed  principal  may  himself  sue  as  principal,  unless  the  defendant  relied  on 
his  character  as  agent  only,  and  would  not  have  contracted  with  him  as  principal  if 
be  had  known  him  so  to  be.    Scknalz  t.  Aoenf,  991. 

2.  EstoppdJ]  Declaration  in  asswt^tsii  on  a  charter  party  made  between  the  defend- 
ant, tnerem  described  as  the  owner  of  the  ship,  and  S.,  (the  plaintifl^)  merchant  and 
freighter,  for  not  taking  the  cargo  on  board.  Plea,  non  ossmtmsiL  The  charter 
party  stated  that  it  was  made  by  the  plaintiflf  as  agent  for^the  freighter,  and  con- 
cluded thus :  "*  This  charter  party  being  concluded  on  behalf  of  another  party,  it  is 
agreed  that  all  responsibility  on  the  part  of  S.  d&  Ca  ceases  as  soon  aa  the  cargo 
is  shipped."    Atthe  trial  it  was  proved  that  plaintiff  was  the  real  fireighter:— 
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Heldj  that  plaintiflT  was  entitled  to  sae  as  principal,  notwithstanding  the  terms,  of  the 
charter  party.  lb, 

PRIVILEGE. 
See  Arrest,  L 

PRIVILEGED  COMMUNICATION. 

1.  Ao^iire  of.]  Privileged  communications  comprehend  all  statements  made  homajik 
in  performance  of  a  duty,  or  with  a  fair  and  reasonabfe  purpose  of  {notectuig  the 
interest  of  the  person  making  them.    Somemll  v.  Hawkins^  503. 

2.  lividenct  of  Mcdict,]  A  communication  being  shown  to  be  privileged,  it  lies  on 
the  plaintin  to  prove  malice  in  fact ;  in  order  to  entitle  him  to  have  the  qnestimi  of 
malice  left  to  the  jury,  he  need  not  show  circumstances  necessarily  l^^ing  to  the 
conclusion  that  malice  existed,  or  such  aS  are  inconsistent  with  its  non-existence, 
but  they  must  be  such  as  raise  a  probability  of  malice,  and  be  more  consistent  with 
its  existence  than  with  its  non-existence.  lb, 

3L  The  plaintiff  had  been  a  servant  to  the  defendant,  and  dismissed  bv  him  on  a 
char^  of  theft.  He  afterwards  came  to  the  defendant's  house  to  be  paid  his  wages, 
and  bad  some  communication  with  the  defendant's  servants,  on  which  occasion  the 
defendant  said  to  his  servants,  '*  I  discharged  that  man  for  robbing  me ;  do  not 
speak  any  more  to  him,  in  public  or  private,  or  I  shall  think  you  as  b^  as  him :' — 

Hdd  a  privileged  communication,  and  that  there  was  no  evidence  of  malice  to  go  to 
the  jury.  lb, 

RAILWAY   COMPANY. 

1.  Awcard  i^  Cofmpf!t\Miwn^  A  railway  company  is  bound  onder  the  35th  sectioB  of 
the  Lands  Clauses  Consolidation  Act,  8^9  Vict  c.  18,  to  take  up  an  award  of 
compensation  for  land  required  by  the  company,  and  forthwith  to  furnish  a  copy  to 
the  owner  of  the  land ;  and  it  is  no  good  return  to  a  moiufamtis  for  that  pu^ose, 
that  the  company  were  willing  to  receive  the  award  and  to  furnish  such  copy,  but 
were  prevented  by  reasen  of  the  arbitrator's  refusal  to  deliver  it  up  to  then  withoot 
the  payment  of  his  fees ;  there  being  nothing  in  the  act  to  affect  the  aibitratoi's 
common-law  right  of  lien.    Bzf^suL  v.  Thit  South  Demu  BaHwoj^  Co^  282. 

2.  Qmitntdion  of  Crost-road  Bridgn^  MandamMM  commaadrng  the  Caledonian 
Company  to  construct  a  public  carriage  road,  and  a  bridge  fbr  carrying  the  same 
over  the  railway,  and  the  approaches  thereto,  under  the  obligations  contained  in  the 
Railways  Clauses  Consolidation  Act,  8  dc>  9  Vict  c  30,  and  the  company^  special 
act,  and  in  conformity  with  a  plan,  section,  and  c^oss  section,  deposited  witti  the 
clerk  of  the  peace,  and  as  therein  particulariy  marked.  From  tlie  retom  by  the 
company  it  appeared,  that  in  making  the  railway  within  the  deviation  line  anthoiised 
by  the  special  act,  a  part  of  the  said  carria^  road  and  the  rates  of  inclinatkm 
thereof,  as  delineated  in  the  said  cross  section,  had  been  altmed,  and  that  it  was 
impossible,  consistently  with  such  deviation  line,  to  make  and  complete  the  aitem- 
tion  in  the  said  road,  in  conformity  with  the  rates  of  inclination  delineeted  in  the 
said  plan  and  section  and  cross  section :  — 

Hidtl,  upon  demurrer,  that  the  14th  section  of  the  8  &  9  Vict  c.  20,  applied  to  the 
construction  of  the  railway,  and  not  to  cross  roads ;  and  that  the  9th  section  of  the 
special  act,  9  &  10  Vict  c.  249,  providing  that  it  should  be  lawful  for  the  company 
to  construct  the  bridges  for  carry  mg  the  railways  thereby  authorized  over  any  roads, 
of  the  heights  and  spans  and  in  the  manner  8ho\vii  on  the  sections  deposited,  applied 
only  to  the  heights  and  spans,  and  not  to  the  rates  of  inclination  delineated  in  the 
sections  deposited ;  and  therefore  that  the  mandamuB  could  not  be  supported.  He- 
gina  V.  Tht  Ccdedonia  R.  Co,,  285. 

3.  LiabilUy  of  as  Carriars,] 

See  Baiucekt. 


Exemption  from  •Assessment] 


RATE. 

See  AsSE8SME!fT,  13. 
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Fbne  of  SeUlmenL] 


Interruption  of ,] 


REMOVAL. 

See  Settlemeut,  1. 

REPLEVIN. 

See    JfTRISDICTION. 

RESIDENCE. 

See  Settlement,  1,  2,  4. 

SALE. 


L  Sale  or  Return,]  Where  ^roods  are  sold  under  a  contract  of  **  sale  or  return,"  they 
pass  to  the  purchaser  subject  to  an  option  in  him  to  return  them  within  a  reason- 
able time,  and  if  he  fails  to  exercise  that  option  within  a  reasonable  time,  the  price 
of  the  goods  mar  be  recovered,  as  upon  an  absolute  sale,  in  an  action  for  goods 
sold  and  delivered.    Moss  v.  Suieetj  311. 

2.  Ercmdulent  Preference,] 

See  Baiykruptct,  2. 

SCIRE  FACIAS. 
^aind  Mtmber  qf  Joint-stock  Company,] 

See  Pleaduio,  7. 

• 
SETTLEMENT. 

1.  I^uetuaHng  Settlement.]  The  fkther  of  a  pauper  had  gained  a  settlement  iii  the 
township  of  B.,  on  the  6th  of  April,  1837,  by  renting  a  tenement  He  had  also 
been  the  owner  of  a  freehold  estate  in  the  township  of  C.  for  some  years  before 
and  down  to  1838 ;  and  it  was  admitted,  that  on  the  27th  of  April,  1837,  he  had 
resided  and  slept  for  more  than  forty  days  upon  his  estate  in  C.  since  the  purchase 
of  it,  several  days'  residence  between  the  6th  and  27th  of  April,  1837,  being  in- 
cluded in  the  computation  of  such  forty  days.  An  order  for  removal  of  the  pauper 
to  C,  as  the  place  of  his  derivative  settlement,  was  obtained  on  the  28th  of  No- 
vember, 1849:— 

Hdd^  that  the  residence  in  C.  had  the  efiect  of  superseding  the  settlement  gained 
in  B.,  and  of  establishing  a  subsequent  settlement  in  C,  to  which  the  pauper  might 
properly  be  removed.   Begina  v.  Knaresborough^  360. 

Q,  hderrvption,]  Where  a  pauper  left  a  parish,  in  which  she  had  resided  for  five 
years  with  the  assistance  given  to  her  oy  the  overseer  of  the  parish,  contrary  to 
sect  6  of  Stat  9  &  10  Vict  c.  66,  and  she  afterwards  returned  to  that  parish,  her 
absence  does  not  operate  to  cause  an  interruption  in  the  residence  within  sect  1. 
Regina  v.  SL  Marylebanej  885. 

3.  Removal  by  Parish  Q^Eoery.]  The  Quarter  Sessions  must  find  the  intent  with  which 
parish  officers  give  assistance  for  the  conveyance  of  a  poor  person  out  of  their 
pBirish ;  and  this  court  will  not  infer  an  intent  contrary  to  law  from  the  facts  stated. 
But  this  court,  in  a  particular  case,  stated  their  opinion,  tliat  the  Quarter  Sessions 
would  be  justified  by  the  facts  in  finding  the  intent  to  have  been  to  make  the  pau- 
per chargeable  to  the  respondent  parish,  within  sect  6  of  stat  9  &  10  Vict 

4.  Removability,]  SemUe^  the  irremovability  of  a  widow  from  the  parish,  in  which  she 
was  residing  with  her  husband  at  the  time  of  his  death,  for  twelve  months  next  after 
his  death,  created  by  sect  2  of  stat  9  d&  10  Vict  c.  66,  is  destroyed  by  an  interrup- 
tion in  the  residence  during  the  twelve  months.  IK 

SHAREHOLDER. 
LuMUyqf] 

See  PLEAniira. 
•  54* 
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STATUTES. 
ffhm  protmdwe.]    Statatet  restrictive  of  suits  on  wagen  are  prospective  only,  and 

\BamkUyl 


do  not  atect  transactions  which  took  place  befiire  the  passing  of  toe  act    IkloUi^ 


STATUTES  CITED  AND   £XPOU^D£D. 

29  Car.  2,  c.  3, 8.  4.     Frauds, 570 

9&10  Wilis,  c.l5,s.l.    Older  of  Reference, 493 

IS^i^mJ   Turnpikes...... 968 

13  Geo.  3,  c.  50,  s.  25.    Liability  to  Poor  Rate, 464 

7  Geo.  4,0.46.    Public  Company, 543 

1  Will  4,  c  22,  s.  1,4.    Commissioii  to  examine  Witness, 452,565 

9dt   3  Will 4,  c. 64,  s. 96.    County  Limits, 403 

3&   4  Will  4, c 42, s.  17.    Courts  of  Record, 589 

4&   5  Will  4,  c.  76,  s.  105.    Guardiam  of  the  Poor, 455 

5&   6  Will 4. c. 76, s. 53.    Penalty, 374 

2d&   3  Vict  c  84,  s.  1.    Power  of  Magistrates, 455 

6&   7  Victc  36.    Assessment 314,333 

7Sl   8  Vict  c  61,  s.  1.    Coun^Limits,  403 

7Sl   8  Vict  c.  110, s.  45.    Bill  of  Exchange, 309 

7&>   8  Vict  c  110,  s.  6a    Satisfaction  of  Judgment, 4^ 

SSl   9  Vict  c  18, s. 34, 35.    Costs  of  Award,  Delivery, 283 

8&   9  Vict c 20, s.  14.    Railways, 285 

9dsl0  Victc 66, S.&    Settlement, 385 

9ds  10  Vict  c  95,  s.  58.    Jurisdiction  of  County  Court, 491 

'9&ie  Vict  c  95,  s.  5.  Coun^  Courts, 563 

13&14  Victc 61, s.ia    Corta, 579 

12&13  Vict  c  105, s.  85.    Costa, 539 

12&13  Vict  c  106, 8. 8a    Costa, 449 

TOLLa 
TiOeio.] 

See  CouKTT  Couar. 

TOWN. 

Qnubiuikm  qf  (he  Word  ^  TwnnT^ 

See  HioHWAT. 

TIME, 
When  a  Bar  to  Ihmd.] 

See  Fkaud,  1. 

TIME  POUCY. 
Wosmnii^  upon.  J 

See  Inbubancs,  1,  2,  3,  4,  5. 

TRESPASa 
Adion  agamd  Magiabraiet — Thtgpan  or  Que,]  The  poor-law  commisrionm,  io 
1837,  by  an  order,  directed  nine  parnhes,  townships,  and  places  to  be  formed  into  a 
union,  called  the  Pateley  Bridge  Union,  for  the  administration  of  the  poor  laws,  and 
amongst  them  Bewerley  and  Dacre,  which  they  treated  as  two  distinct  townshipa. 
They  then  directed  them  to  contribute  to  a  common  fund,  for  the  purpose  of  pro- 
viding a  workhouse,  d&c,  and  afterwards  fixed  the  proportions  pajrable  by  eadi 
township  or  place,  tog^ether  with  die  number  of  guardians  to  be  appointed  for  eaeh. 
In  1848,  the  chairman  and  guardians  of  this  unioo  made  an  mder  os  the  i^aiotiff 
and  three  odieis,  as  overseers  of  die  parish  of  Dacte  cmm  Beweiley,  (treatiiig  the 
two  as  one  township,)  for  {NiyBent  of  500t  by  ww  of  contribution  towards  the 
relief  of  the  poor,  d£c.  This  order  having  been  disobeyed,  the  defendants,  who 
were  magistrates,  issued  their  summons  to  the  plaintiff  and  the  other  overseers  as 
overseers  of  Dacre  cum  Beweriey,  and  aflerwtirds  issued  a  warrant  of 'di^ess^ 
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under  which  the  plaintiflTB  goods  were  taken.  The  defendants  tendered  evidence 
that  the  two  places  had,  from  time  immemorial!  formed  one  township  only.  'The 
'udffe  rejected  that  evidence,  and  directed  the  jury  that  the  order  of  the  chairman 
andguardians  was  not  valid,  on  the  groond  that  the  order  of  the  poor-law  commis- 
sioners, nntil  removed  by  caHorari  and  quashed,  was  final  as  regarded  persons  act- 
ing under  it :  — 

HM,  first,  that  the  2  &  3  Vict  c.  84,  s.  1,  gave  to  the  magistrates  a  power  similar  to 
that  exercised  by  them  in  enforcing  a  legal  poor  rate.  That  the  existence  of  a 
legal  obligation  to  pay  the  contribution  was  a  necessary  preliminary  condition  to 
their  having  any  authority  to  enforce  pavroent;  and  tluU,  if  no  such  obligation 
existed,  the  magistrates  had  acted  without  jurisdiction,  and  were  liable  in 
trespass: — 

Hddy  secondly,  dvbUsmU  Alderson,  B.,  that  although  the  order  of  the  commissioners 
would  have  been  wrong  in  ordering  three  guardians  to  be  elected  for  Bei/erley  and 
two  for  Dacre,  instead  of  five  for  the  entire  township  if  those  places  constituted  one 
township,  still,  that  the  order,  until  removed  by  otrhorari  and  quashed,  was  valid  ad 
inierimf  by  virtue  of  the  4  &  5  Will.  4,  c  76,  s.  105,  and  that  the  acts  of  the  guar- 
dians and  the  order  made  by  them  were  valid.    JVkwbould  v.  CoUman,  455. 

TRIAL. 

Notice  uhare  Ikfhndanf»  Momty  dtadSl 

See  Practice.  6. 

TROVER. 
Convtniionin  Fad.'\ 

See  Plsaduvg^  3. 

TRUST. 

Qenend  or  limUid  to  CkUdren.]  M.  B.  being  seized  in  fee  of  certain  premises  and 
also  possessed  of  certain  stock,  by  settlement  prior  to  her  marriagts  with  J.  C, 
assigned  the  said  stock  in  trust  after  marriage  for  her  separate  use  or  such  person 
or  persons  as  she  should  by  deed  appoint,  and  conveyed  her  said  real  property  in 
trust  for  herself  until  her  marriage  with  J.  C,  and  then  to  her  separate  use  during 
their  joint  lives,  and  after  her  decease  to  the  use  of  her  husband  J.  C.  for  life,  and 
after  his  death  ^  to  the  use  of  the  child  and  children  of  the  said  M.  B.  by  the  said 
J.  C,  or  other  person  or  persons,  and  for  such  estate  and  subject  to  such  powers 
and  provisoes  as  the  said  M.  B.  should,  notwithstanding  her  said  intended  coverture, 
by  deed  appoint : " — 

Heldj  that  the  power  of  appointment  could  only  be  exercised  in  favor  of  the  child  or 
children  of  M.  B.  by  J.  C.,  or  other  after-taken  husband.    Beeth  v.  AoU,  572. 


Discretionary  Power  in,] 


TRUSTEES. 
See  Will,  1. 

TURNPIKE. 
See  HioHWAT. 


WAGERS. 

StahUii  againd,]  Statutes  restrictive  of  suits  on  wagers  are  prospective  only,  and  do 
not  affect  transactions  which  took  place  before  the  passing  of  tne  act  Lioolubdaa 
v.RamlolljdQ. 

Where  two  parties  enter  into  a  wager  as  to  the  price  of  opium  at  a  certain  sale,  each 
knowing  thsX  the  other  would  use  means  to  infiuence  the  price,  it  is  no  fraud  on 
one  party  that  the  other  party  raises  the  price  by  bidding  at  such  sale,  lb. 

Employing  agents  to  bid  for  such  a  purpose  is  not  aa  unlawful  conspiracy,  lb, 

A  having  a  right  to  purchase  a  certain  quantity  of  opium  at  a  sale,  no  fraud  on  the 
vendors  is  ccnmnitted  by  bribing  the  agent  of  A  to  exercise  tiiat  right  A 
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hi  Mcarmt  hiiuranct  PoliafJ] 
Of  Seauforikinesi.] 


WAREANTY. 
See  IifsuEAircB. 
See  iHsmuufCB. 


WILL. 

1.  CkmttmeHon — Jhmwties — Fkumgn  StcunJtu,^  A  testator  who  wu  poeocowcd  of  a 
large  personal  estate,  consisting  of  various  foreign  securities,  with  the  exception  of 
a  small  sum  of  ready  money,  bequeathed  to  his  tmstees  so  mach  of  his  persona] 
estate  and  effects  as,  at  the  time  of  his  decease,  should  produce  the  clear  annual 
income  of  1500/. ;  and  he  directed  that  the  same  should  be  selected,  and  appropri- 
ated, and  set  apart,  as  soon  as  conveniently  might  be  after  his  decease^  by  his  trus- 
tees or  trustee,  in  their  uncontrolled  discretion ;  and  that  the  trustees  or  trustee 
should  stand  possessed  of  the  personal  estate  and  effects  so  to  be  appropriated,  &^ 
upon  trust  to  pay  the  interest,  dividends,  and  annual  produce  thereof,  half  yearly,  to 
his  wife  during  her  life ;  after  her  death  to  sink  into  the  residue ;  with  a  direction, 
that  if  the  interest  or  dividends  should,  fVom  any  cause,  be  increased  or  reduced  in 
amount,  his  wife  should  have  the  increase,  or  bear  the  loss.  The  residue  of  his 
estate  and  efi^ts  he  gave  upon  certain  trusts  for  his  children,  and  he  gave  his  trus- 
tees or  trustee  for  the  time  beiiuf  the  fullest  discretion  to  leave  his  property  invested 
on  foreign  securities,  but  with  full  powers  to  alter  and  vary  the  securities  as  they 
should  mink  fit  One  executor  only  proved  the  will,  the  others  being  abroad :  hie 
paid  the  testator's  debts,  and  a  legacy  given  by  the  will,  but,  in  consequence  of  dis- 
putes arising  between  the  widow  of  the  testator  and  some  of  the  residuary  legatees 
as  to  the  construction  of  the  will,  he  declined  to  exercise  his  discretion  as  to  appro- 
priating a  sufficient  amount  of  the  testator's  estate  to  meet  the  annuity  of  1500^  given 
to  the  widow,  and  refused  to  exercise  his  discretion  except  under  the  direction  of 
the  Court  of  Chancenr.  In  consequence  of  this  the  annuitant  filed  her  bill  to  have 
a  sufficient  amount  of  the  foreign  securities  sold,  and  the  i»oceeds  invested  in  the 
3/.  peJ  cents.,  so  as  to  3rield  an  annuity  of  1500/.  Wigram,  V.  C,  decided  in 
favor  of  the  annuitant,  which  decision  was  affirmed,  on  appeal,  by  Lord  Cotten- 
ham,  C. :  — 

Hdd,  upon  the  construction  of  the  entire  will,  firsts  that  the  gifl  of  the  annuity  wu 
not  a  specific  gifl  of  so  much  of  the  foreign  secuHties  as,  at  uie  time  of  the  testator's 
deceaso,  should  produce  an  annual  income  of  15001.    Prendergaat  v.  Prtndergad^  1. 

Secondly,  that  the  executor  and  trustee  having  refused  to  exercise  his  discretion  as 
to  the  appropriation  of  part  of  the  estate  to  meet  the  annuity  of  1500/.,  the  Court 
of  Chancery  could  not  exercise  any  discretion  in  the  matter,  but  must  follow  its 
known  rule,  and  order  an  investment  in  the  3/.  per  cents.,  unless  there  was  some 
clear  direction  of  the  testator  to  the  contrary.  Jb, 

Thirdly,  that  it  was  not  to  be  collected  from  the  will,  that  it  was  the  intention  of  the 
testator  that  the  foreign  securities  should  be  set  apart  to  provide  for  the  annui^.  lb, 

2.  Chca^e  of  Debts  —  Estate  of  Executor,]  E.  H.,  by  will,  ailer  charging  all  his  real 
and  .personal  estate  with  the  payment  of  his  debts,  funeral  and  testamentary  ex- 
penses, and  of  a  certain  legacy,  gave  and  devised  the  rents  and  profits  of  aU  his 
messuages,  tenements,  farms  and  lands,  except  his  Bala  houses,  to  A.  H.,  his  wife ; 
and  by  the  same  will  he  gave  her  the  whole  of  his  perscmal  ^tate,  and  appointed 
her  sole  executrix :  — 

Held,  that  the  Bala  houses  passed  to  the  heir  at  law  of  £.  H.,  subject  in  eouity  to  the 
charge  of  debts,  and  that  A.  H.  had  no  power  to  dispose  of  them  for  the  purpose 
of  paying  the  debts.    Jones  v.  Hughes,  554. 

3.  Devise  —  Estede  Tail — Pouter  of  Sale,]  John  W.  the  elder,  being  seized  in  fee 
of  certain  freehold  estates,  by  his  will,  afler  appointing  M.  W.  and  others  trustees, 
and  directing  the  payment  of  his  debts  out  of  his  personalty,  and  giving  certain 
bequests  to  his  wife  in  lieu  of  dower,  and  other  airections,  devised  as  follows: 
**  Eleventhly,  I  will  that  my  son  John  having  attained  twenty-five  years  of  age  be  let 
into  possession  of  all  my  property  real  and  personal  which  remains,  on  this  express 
and  unalterable  condition,  that  neither  he  nor  his  heirs  to  the  third  generation  shall 
have  power  to  sell  or  mortf^age  any  part  of  the  freehold  estate  now  in  my  own  oc- 
cupation or  in  the  occupation  of  S,  £.  and  F.  S. ;  but  mark,  if  the  trustees  do  not 
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sell  the  coal,  but  mortgage  the  estate,  I  empower  John  or  his  heirs  to  sell  it,  to  pay 
off  the  mortgage,  but  not  otherwise ;  and  in  like  manner,  I  debar  him  and  his  heirs 
from  selling  or  transferring  those  cottSjOfes  with  cart^house  and  appurtenances  built 
on  the  waste  now  in  the  occupation  of  J.  H.,  J.  H.,  R.  M.,  H.  M.,  J.  W.,  and  my- 
self it  being  my  desire  that  they  should  be  kept  in  the  Westermans'  name. 
TwelfUily,  if  it  should  happen  that  my  son  John  die  without  leaving  lawful  issue,  it 
is  my  will  that  my  daughter  Ann  have  his  share,  subject  to  the  same  restrictions, 
limitations  and  exceptions  under  which  he  has  it  Thirteenthly,  now  if  it  should 
please  God  to  take  away  both  Ann  and  John  under  age,  or  without  leaving  lawful 
issue,  I  give  and  bequeath  to  my  brother  Joseph  Westerman  and  his  heirs  forever 
all  those  cottages  and  cart-house  built  on  the  waste,  occupied  by  R,  M.  and  others, 
with  their  appurtenances.  Fourteenthly,  I  order  all  that  is  left  to  be  immediately 
sold;"  and  tne  will  then  directed  certain  payments  ''out  of  the  moneys  arising 
from  such  sale." 

f.  W.  the  elder  was  illegitimate,  and  died  in  1826,  having  had  three  children,  A.  W., 
J.  W^  and  E.  W.  £.  W.  died  in  March,  182a  A.  W.  survived  her  father  and 
died  in  1829,  an  infant  and  unmarried,  leaving  J.  W.  the  younger,  who  had  not 
attained  the  age  of  twenty-one,  her  heir  at  law.  J.  W.  the  younger  survived  the 
testator,  and  was  his  heir  at  law.  The  said  J.  W.  the  younger  attained  the  age  of 
twenty-five  in  1838,  and  died  in  April,  1842,  leaving  two  children  who  died  infants 
in  1844  and  1840  respectively,  and  by  his  will  he  devised  all  his  real  estates  to 
J.  H.  and  E.  D.,  their  heirs  and  assigns :  — 

Heldj  firstf  that  the  devisees  of  J.  W.  the  younger  had  no  estate  in  the  hereditaments 
devised  by  J.  W.  the  elder ;  secondly,  that  Joseph  Westerman  had  an  estate  in  fee 
in  remainder,  under  the  13th  clause ;  and  thirdly,  that  the  trustees  had  the  power 
of  sale  of  the  remainder  in  the  other  tenements  not  comprised  in  the  13th  clause, 
afler  the  death  of  John.    Mnimer  v.  Hartley^  532. 

WINDING-UP  ACTS. 

See  COMPAZTT.  4 

WITNESS. 

1.  Commissibn  to  examine.]  Under  the  1  Will.  4,  c.  22,  the  court  or  a  judge  has  power 
to  issue  a  commission  to  a  British  colony  for  the  examination  of  witnesses  on  inter- 
rogatories.   SoUtman  v.  Cohen,  585. 

2.  Traveling  Expenses.] 

See  Costs,  2. 

WRIT. 
fFrU  of  Trial]     Qtum,  whether  a  writ  of  trial  under  the  3  d&  4  Will.  4,  c.  42,  s.  17, 

can  be  sent  to  the  judge  of  a  county  court  held  under  the  9  &  10  Vict  c.  95 :  but 
A  judge's  order  directing  such  a  writ  to  be  issued  to  the  judge  of  the  county  court 

and  to  be  returned  by  the  sheriff,  is  bad.    Breese  v.  Otoens,  ^. 
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